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Appeals fromthe United States District Court
For the Southern District of Texas
May 23, 1997

Before DAVIS, SM TH, and DUHE, Circuit Judges.
DUHE, Circuit Judge:

At issue is the enforceability of an indemity provisionin an
oil and gas service contract. The district court held that under
Texas law the indemity provision is enforceable, but only up to
$500, 000. Both parties appeal ed. W hold that the indemity
provision is void because it does not conformto the requirenents
of Texas law, and thus we reverse.

I

In 1991, G eene’s Pressure Testing (“Geene”) and Fl ournoy
Drilling Co. (“Flournoy”) executed a Master Service Contract
(“M5C’) in which Geene agreed to provide “pressure testing”
services on oil drilling rigs operated by Flournoy. Sone years
| ater, a Fl ournoy enpl oyee died froma pressure-testing acci dent on
a Flournoy drilling rig. The decedent’s famly sued G eene and
Flournoy in Texas state court. Pursuant to the MSC s indemity
provi sion, G eene demanded that Flournoy and Flournoy’s insurer,
St. Paul Surplus Lines Insurance Co. (“St. Paul”), defend and
i ndemmify G eene. Fl ournoy and St. Paul refused. Shortly
thereafter, Greene and Fl ournoy, through their insurers, each paid
the famly $1.75 million to settle the famly's suit. Pursuant to
the settl enent agreenent, G eene, Flournoy, and St. Paul reserved

their rights to litigate anong thenselves the indemity and



cover age i ssues.

Greene then sued Flournoy and St. Paul for declaratory
j udgnment, see 28 U.S.C. § 2201, and noved for sunmary judgnent.
The district court denied Geene’s notion, holding, inter alia,
t hat : (1) the indemmity provision was dependent upon other
contractual provisions in the MSC, and therefore that a breach of
contract by Geene could cut off its right to indemity from
Fl ournoy; and (2) the indemmity provisionis enforceable only upto
$500, 000 under the Texas G lfield Anti-lIndemity Act. The district
court’s summary judgnent order was not a final judgnent because
i ssues of fact remai ned as to whether Greene had actually breached
t he MSC.

Pursuant to both 28 U. S. C. § 1292(b) and Fed. R Cv. P.
54(b), the district court certified its summary judgnent order for
interlocutory appeal. As required by 8§ 1292(b), the parties
petitioned this Court for |eave to appeal the interlocutory order
on the two issues of |aw described in the above paragraph. e
granted the petition. Noting that the district court had al so
certified its summary judgnent order pursuant to Fed. R Cv. P.
54(b), Geene filed a Notice of Appeal in additiontoits § 1292(b)
petition.

Greene now presents five issues for review, two of which
correspond to the issues raised in its § 1292(b) petition.
Fl ournoy and St. Paul not only oppose Greene on the nerits of al
five issues, but they also contend that the district court abused

its discretion by certifyingits sunmary judgnent order pursuant to



Fed. R Cv. P. 54(b) and thus maintain that this Court should
address only the two issues raised in the 8 1292(b) petition.
Because we hold that the district court abused its discretion
incertifying its order pursuant to Fed. R Cv. P. 54(b),! we need
only address the two issues presented in the 8§ 1292(b) petition.
In addition, we hold that the indemity provision is void because
it does not conply with the dictates of the Texas O lfield Anti-
I ndermmity Act, and thus we need not determ ne whether that
provi sion is dependent on other clauses in the MSC
|1
The controlling issue in this case is whether the indemity
agreenent contained in the MSC satisfies the requirenents of
Chapter 127 of the Texas Civil Practice and Renedi es Code (the
“Texas G lfield Anti-Indemity Act” or the “Act”). Tex. Gv. Prac.
& Rem Code Ann. 88 127.001-.007 (West 1986 & Supp. 1997). The MSC
provi des:
7.2 Subcontractor [Greene] agrees to protect, defend,
i ndemmi fy and hold harml ess Contractor [Flournoy] . . . from
and agai nst all cl ains, demands, and causes of action of every
kind and character without limt and without regard to the
cause or causes thereof or the negligence or fault (active or
passi ve) of any party or parties including the sole, joint or
concurrent negligence of Contractor . . . arising in
connection herewith in favor of Subcontractor’s enpl oyees .

on account of bodily injury, death or danage to property.

7.3 Contractor [Flournoy] agrees to protect, def end,
i ndemmi fy and hol d harm ess Subcontractor [Geene] . . . from

A district court may certify a claimunder Rule 54(b) if that
claim is disposed of entirely. See Mnunent Managenent Ltd.
Partnership | v. Gty of Pearl, 952 F.2d 883, 885 (5th Cr. 1992).
In this case, certification was i nproper because Greene’s claimfor
i ndemmity was undeci ded since the issue of Greene’s breach of the
MSC was unresol ved.




and agai nst all clains, demands, and causes of action of every
kind and character without limt and without regard to the
cause or causes thereof or the negligence or fault (active or
passi ve) of any party or parties including the sole, joint or
concurrent negligence of Subcontractor . . . arising in
connection herewith in favor of Contractor’s enpl oyees .

on account of bodily injury, death or danage to property.

As a general rule, the Texas Glfield Anti-lIndemity Act voids
i ndemmity provisions--such as those found in paragraphs 7.2 and
7.3--that purport to indemify a party against liability caused by
the indemmitee’s sole or concurrent negligence and arising from
personal injury, death, or property damage. See Tex. Cv. Prac. &
Rem Code Ann. 8§ 127.003 (West 1986). There is, however, a
statutory exception that permts indemity provisions that are
supported by liability insurance satisfying the dictates of section
127.005. Section 127.005 provides, in pertinent part:
(a) This chapter does not apply to an agreenent that provides
for indemity if the parties agree in witing that the
indemmity obligation will be supported by liability insurance
coverage to be furnished by the indemitor subject to the
limtations specified in Subsection (b) or (c).
(b) Wth respect to a mutual indemity obligation, the
indemmity obligationis limted to the extent of the coverage
and dollar limts of insurance or qualified self-insurance
each party as indemitor has agreed to provide in equal
anounts to the other party as indemitee.
ld. 8§ 127.005 (West Supp. 1997).°2
There are two provisions in the MSC dealing with insurance.
Par agraph 6.1 requires Greene, but not Fl ournoy, to obtain $500, 000

of insurance, and paragraph 7.4 obligates each party “to support

2Subsection 127.005(c) deals with wunilateral indemity
obligations, but in the instant case, the parties agree that the
MSC contains a nutual indemity obligation, and thus section

127.005(a)-(b) governs.



[the] indemity agreenent by available Iliability insurance
coverage.” Thus, we nust determ ne whether either of these two
i nsurance provi sions satisfies the dictates of section 127.005. W
concl ude that neither provision does.

Paragraph 6.1 of the MSC obligates only Geene, and not
FI our noy, to purchase $500, 000 of insurance, and thus it cannot be
said that each party as indemitor agreed to provide an equa
anount of insurance to the other party as indemitee, as required
by subsection 127.005(b). Furthernore, the insurance requirenent
in paragraph 6.1 does not support the indemity obligation, as
required by subsection 127.005(a), because that paragraph
explicitly states that the insurance obligation contained therein

must be maintained “[w]ithout affecting the indemity obligations
or liabilities” of Geene and because that paragraph is found in an
entirely different section of the MSC (6.0 I nsurance) than are the
i ndemmity provisions (7.0 Indemity). W thus conclude that the
district court erred in holding that the indemity obligation,
pursuant to paragraph 6.1, is enforceable up to $500, 000.
Greene’ s reliance on paragraph 7.4, which obligates each party
to support the indemity agreenent with “available liability

i nsurance,” i s equal ly unavailing. Subsection 127.005(a) tol erates
mut ual indemity agreenents so long as the parties agree in witing
to support the indemity obligations with liability insurance
subject to the limtations contained in subsection 127.005(b).
Subsection 127.005(b) limts a nutual indemity agreenent to the

extent of coverage and dollar limts of insurance that each party



has “agreed” to provide “in equal amobunts” to the other party. 1In
the instant case, paragraph 7.4 does not require the parties to
support the indemity obligation with “equal” anounts of liability
i nsurance; rather, it conpels the parties to support the i ndemity
agreenent with “available” liability insurance.

The difference in neaning between the two terns (“equal” vs.
“avail able”) is significant. Bef ore 1989, subsection 127.005(a)
requi red each party to agree in witing to support the indemity
obligation wth “available liability insurance”--exactly the
phrasing in paragraph 7.4.°3 In 1989, however, the Texas
| egislature specifically rejected this phrasing by anendi ng section
127.005 to require the parties to provide “equal anounts” of
liability insurance. I ndeed, Greene admts that it signed an
outdated “fornf contract that was designed to satisfy the

requirenents of the pre-1989 Act.* Although we are synpathetic to

3The pre-1989 statute read as foll ows:

(a) This chapter does not apply to an agreenent that provides
for indermmity with respect to clainms for personal injury or
death . . . if the parties agree in witing that the indemity
obligation will be supported by available liability insurance
coverage to be furnished by the indemitor.
(b) The indemity obligation is limted to the extent of the
coverage and dollar limts of insurance the indemitor has
agreed to furnish.
(c) The anpbunt of insurance required nmay not exceed 12 tines
the state’s basic limts for personal injury, as approved by the
State Board of Insurance in accordance wth Article 5.15,
| nsur ance Code.

Tex. Cv. Prac. & Rem Code Ann. § 127.005 (West 1986).

“As Flournoy notes, the 1994 International Association of

Drilling Contractors (“1ADC’) form contract now states that the
“Qperator wll, as well, . . . and shall maintain . . . insurance
coverage of the sane kind and in the sane anount as is required of
the Contractor. . . .” (enphasis added).

7



Greene’s position,® we cannot hold that paragraph 7.4 satisfies the
requi renents of the current Anti-Indemity Act. Par agraph 7.4
contains |anguage that was expressly repudiated by the Texas
| egislature in 1989, and does not satisfy the current requirenent
that the parties agree to provide equal anmounts of liability
i nsurance. ®

Greene attenpts to overcone the fact that the parties did not
agree to provide equal anpunts of insurance by relying on two

cases: Canpbell v. Sonat O fshore Drilling, Inc., 979 F.2d 1115,

1126-27 (5th G r. 1992); Mxus Exploration v. Mran Bros., Inc.,

773 S.W2d 358, 361 (Tex. App.--Dallas 1989), aff'd on other

grounds, 817 S.W2d 50 (Tex. 1991). Geene cites these cases for
the proposition that when an i ndemitor voluntarily procures nore
insurance than is required to support an indemity obligation, the
indemmitee is entitled to the full anmpunt of coverage purchased.
In this case, Geene asserts that because Flournoy voluntarily
purchased $10 million worth of insurance, it is liable to Geene up

to the full $10 m!llion.

The followi ng excerpt from paragraph 7.4 denpnstrates that
the parties attenpted to conply with the Texas O lfield Anti-
I ndemmity Act, albeit the pre-1989 version:

7.4 . . . In the event that this Contract is subject to the
indemmity limtations in Chapter 127 of the Texas Civil Practice
and Renedi es Code, and so long as such limtations are in force,
then it is agreed that the above obligations to indemify are
limted to the extent allowed by |law, and each party covenants
and agrees to support this indemity agreenent by available
liability insurance coverage.

5Greene’s position is further weakened because the parties in
fact purchased unequal amounts of insurance: G eene purchased $6
mllion, and Fl ournoy purchased $10 m | 1li on.

8



Al t hough we agree with Geene that both Canpbell and Maxus
hold that an indemitor’s voluntary procurenent of nore insurance
than required entitles an indemmitee to the full anmount of
coverage, Greene’s reliance upon Canpbell and Maxus is m spl aced
for two reasons. First, their hol dings were based upon subsecti on
127.005(c) of the pre-1989 Act, which no |l onger exists in any form
The fornmer subsection 127.005(c) set a specific statutory cap on
the dollar anmobunt of insurance that the parties could be required
to provide, but Canpbell and Maxus held that--despite subsection
127.005(c)--an indemitor could be liable to the indemitee for
nmore than the statutory cap if the i ndemmitor voluntarily procured

i nsurance over the cap anount. See Canpbell, 979 F.2d at 1127

Maxus, 773 S.W2d at 361. Thus, Canpbell and Maxus were
specifically prem sed upon a repeal ed section of the Act, and their
hol di ngs are sinply not applicable to this case, which arises under
the post-1989 Anti-Ilndemity Act.

Second, even if we were to agree that the reasoning of
Canpbell and Maxus is still viable (i.e., that an indemitor’s
voluntary procurenent of insurance beyond that agreed upon
obligates the indemitor up to the full anount purchased), such

reasoni ng presupposes that there is a valid agreenent in the first

I nst ance. In Canpbell and Maxus, the indemity agreenents were
valid because they were supported by “available” liability

i nsurance, as required by the pre-1989 Act. See Canpbell, 979 F. 2d

at 1118 n.4 (agreeing to support the indemity obligation with
$1, 000, 000 insurance); Maxus, 773 S.W2d at 362 (agreeing to



support the indemity obligation wth “available liability
insurance”); cf. Tex. Cv. Prac. & Rem Code Ann. 8§ 127.005(a)
(West 1986). Only after finding the indemnity agreenents valid did
t hese cases determ ne whether the indemitor was liable for the
full anmpbunt of insurance procured. Here, by contrast, the
indemmity agreenent is void because there was never any agreenent
to purchase equal anmounts of insurance, as is currently required.
Cf. Tex. Gv. Prac. & Rem Code Ann. 8 127.005(b) (West Supp.
1997). Sinply put, even assum ng, arguendo, that an indemitor is
liable up to the full dollar anmount of insurance purchased, this is
true only if there is a valid indemmity agreenent. The voluntary
procurenent of insurance does not transform an otherw se invalid
i ndemmity agreenent into a valid one.
11

For the foregoing reasons, we reverse and remand for

proceedi ngs consistent with this opinion.

REVERSED and REMANDED
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