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Appeal from the United States District Court for the Southern
District of Texas.

Before DAVIS, STEWART and PARKER, Circuit Judges.

PARKER, Circuit Judge:

The appellants present to this court the i ssue of whether the
governnment may recover costs expended in overseeing a hazardous
wast e cl eanup that was conducted by private parties. The district
court granted the governnent summary judgnent on this issue,
finding that such costs are recoverabl e by the governnent. For the
follow ng reasons, we affirm

FACTS AND PROCEEDI NGS BELOW

This case arose in conjunction with the Dixie Ol Processors
Superfund site | ocated near Friendswood in Harris County, Texas.
Pursuant to an order issued by the Environnmental Protection Agency
("EPA") under 8§ 106 of CERCLA, 42 U S.C. § 9606, the appellants
conducted a cleanup of the site that was certified as conplete by
the EPA in April 1993.

In 1991 the governnent filed a cost recovery action to recover

1



its response costs pursuant to CERCLA 8§ 107(a), including its
oversight costs, and for a declaratory judgnent of liability for
future response costs. The conplaint requested all costs incurred
by the governnent that were related to renoval or renedi al action
The governnent noved for summary judgnment in February 1994. The
def endant - appel | ants responded that CERCLA did not authorize the
governnent to recover costs for oversight of their performance of
cl ean-up work. The district court granted summary judgnment to the
governnent. United States v. Lowe, 864 F. Supp. 628 (S. D. Tex. 1994).
The appellants now appeal to this court the district court's
judgment relating to EPA oversight costs.?
DI SCUSSI ON

Thi s appeal is taken fromthe district court's order granting
summary judgnent on the basis of its interpretation of a federal
stat ute. W review such de novo. Estate of Bonner v. United
States, 84 F.3d 196, 197 (5th G r.1996). The appellants contend
that the district court erred in ruling that the governnent was
entitled to rei nbursenent of its costs incurred in oversight of the
private party clean-up of the site. They argue that the oversight
costs are not costs for which they can be held liable under §
107(a) of CERCLA. W disagree.

A

The appel | ants do not appeal the governnent's oversight costs
related to a Renedial Investigation/Feasibility Study ("RI/FS")
which is a study conducted in the initial phases of a Superfund
site cleanup to determ ne the nature and extent of contam nation,
evaluate the risk to the public and the environnent, and identify
potenti al nmethods to clean up or adequately nmanage the
contam nati on



The appellants urge that we follow the Third Crcuit's
reliance on the "clear statenent” doctrine expounded in National
Cable Television Ass'n, Inc. v. United States, 415 U S. 336, 94
S.C. 1146, 39 L.Ed.2d 370 (1974), when that circuit addressed the
very sane issue and held that the governnment could not recover
oversight costs for a private party clean-up. See United States v.
Rohm and Haas Co., 2 F.3d 1265 (3rd Cir.1993). Under Nationa
Cable, Congress nmnust "clearly state" its intent to inpose
particular fees on regulated industries in connection wth
licensing or permtting in order to exact such fees
constitutionally within its taxing authority. The appellants
contend that National Cable 's "clear statenent" requirenent should
be applied to CERCLA because the adm ni stration of hazardous waste
cl ean-up benefits the general public, and the assessnent of fees on
specific parties for the paynent for benefits to the general public
endows that fee with the character of a tax assessnent. The
appellants go on to argue that as a de facto tax paynent,
rei mbursenent of governnent oversight costs for a private party
clean-up is inpermssible under National Cable absent |anguage in
the statute indicating a clear intent that the EPA have the
authority to recover such oversight costs.

We agree with the governnent and find the interjection of the
Nat i onal Cabl e doctrine i nappropriate to our consideration of this

i ssue of reinbursenent of oversight costs.? National Cable and its

2Rohm and Haas, and its reliance on National Cable,
represented a significant departure from prior case |aw For
exanpl e, when addressing governnent oversight of a private party
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progeny concern the inposition of user fees on regulated entities
seeki ng authorization to do business.® See Mss. Power & Light Co.
v. US. Nuclear Regulatory Commin, 601 F.2d 223, 227 (5th
Cr.1979). CERCLA does not assess user charges on a regul ated
industry; rather, it is a renedial statute, see United States v.
R W Myer, 889 F.2d 1497, 1504 (6th G r.1989). CERCLA response
costs are neither fees nor taxes, but rather, paynents by liable

parties in the nature of restitution for the costs of cleaning up

cl eanup, the Second Circuit had held that the state governnent's
costs in assessing the conditions of a site and in supervising
renmoval of the waste by a private party "squarely fall wthin
CERCLA' s definition of response costs, even though the State i s not
undertaking to do the renoval.” New York v. Shore Realty Corp.,
759 F.2d 1032, 1043 (2d Gr.1985). A nunber of courts had
previously held that under CERCLA 8§ 107, the EPA can recover
admnistrative and indirect costs associated wth a governnent
cl eanup. See, e.g., United States v. Otati & Goss, Inc., 900 F. 2d
429, 444 (1st Cir.1990); United States v. RW Meyer, Inc., 889
F.2d 1497, 1504 (6th Cr.1989); Kelley v. Thonmas Sol vent Co., 790
F. Supp. 719, 729 (WD.Mch.1990); United States v. Hardage, 733
F. Supp. 1424, 1438-39 (WD. Gkl a.1989), aff'd. in part and rev'd in
part on other grounds, 982 F.2d 1436 (10th C r. 1992).

In rejecting Rohmand Haas, we are in good conpany. See

Atlantic Richfield Co. v. Am Airlines, Inc., 98 F. 3d 564
(10th G r.1996); Pneuno Abex Corp. v. Bessener and Lake Erie
R R Co., Inc., 936 F. Supp. 1250, 1262-63 (E. D. Va.1996); Town

of New Wndsor v. Tesa Tuck, Inc., 935 F.Supp. 317, 324-27
(S.D.NY.1996); Californiav. Celtor Chem Corp., 901 F. Supp.
1481, 1489-90 (N.D.Cal.1995); United States v. Ekotek, Inc.,
1995 W. 580079, at *4-*5 (D.Utah 1995); Cal. Dep't of Toxic
Subst ances Control v. SnyderGeneral Corp., 876 F.Supp. 222,
225 (E.D. Cal . 1994).

3ln National Cable, the Suprene Court held that a federal
executi ve agency assessnent which recoups the costs of overseeing
a regul ated industry constitutes a federal tax to the extent that
it exceeds the value of the benefit of regulation to the regul ated
group, and that wunder the separation of powers doctrine, the
federal governnent cannot collect such a tax unless Congress's
intent to delegate to the executive branch the discretionary
authority to recover such a tax is clearly expressed. 415 U S.
336, 94 S. . 1146, 39 L.Ed.2d 370.
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a contamnation or a threatened contam nation for which they are
responsible. Atlantic Richfield Co. v. Am Airlines, 98 F.3d 564,
568 (10th Cr.1996); United States v. Monsanto Co., 858 F.2d 160,
174-75 (4th Cr.1988); Continental Ins. Cos. v. Northeastern
Pharm & Chem Co., Inc., 842 F.2d 977 (8th Cr.1988); M. Cas.
Co. v. Arnto, Inc., 822 F.2d 1348, 1352 (4th Cr.1987); Uni ted
States v. Northeastern Pharm & Chem Co., Inc., 810 F.2d 726, 749
(8th CGir.1986); Town of New Wndsor v. Tesa Tuck, Inc., 935
F. Supp. 317, 326 (S.D. N Y.1996). As the Ninth Grcuit explained,

t he Suprene Court did not announce universal definitions of a "tax

or "fee" in National Cable, but nerely determ ned the neani ng of
the terms of the statute at issue. Union Pacific RR Co. wv.
Public Uility Comnmin, 899 F.2d 854, 859-61 (9th G r.1990).
B

Under CERCLA, the governnent nmay either conduct clean-ups
itself or permt or require responsible parties to do so. CERCLA
88 104(a) and 106, 42 U.S.C. 88 9604(a) and 9606. Liability for
costs incurred by the governnment or a private party in cleaning up
a site is inposed by CERCLA § 107(a)(4), 42 U S.C. 8§ 9607(a)(4),

whi ch provides that responsible parties are liable for "all costs
of removal or renedial action incurred by the United States
governnment or a State or an Indian tribe not inconsistent with the
nati onal contingency plan® and "any other necessary costs of
response i ncurred by any other person consistent with the nati onal

contingency plan.” In other words, if the governnent's actions are

response actions in harnony with the national contingency plan,



then costs incurred pursuant to those actions are recoverable from
liable parties. United States v. Hardage, 982 F.2d 1436, 1441
(10th Gr.1992). The question presented is whether the
governnment's oversight costs in a responsible party clean-up are

response costs under CERCLA.

CERCLA 8 101 defines the terns "response," "renoval," and
"renedi al action." Responses consist of renobvals and renedia
actions and "enforcenment activities related thereto." CERCLA 8§

101(25), 42 U.S.C. 8 9601(25). A "renoval" is generally understood
to be a short-termresponse and a "renedial action" is generally
considered a | ong-termresponse or pernmanent sol ution. See CERCLA
§ 101(23) & (24), 42 U.S.C. § 9601(23) & (24); Daigle v. Shell O
Co., 972 F.2d 1527, 1533-34 (10th G r.1992). Renoval is defined
broadly, as foll ows.

[ T] he cl eanup or renoval of rel eased hazardous substances from
t he envi ronnment, such actions as nay be necessary taken in the
event of a threat of rel ease of hazardous substances into the
envi ronnent, such actions as may be necessary to nonitor
assess, and evaluate the release or threat of release of
hazar dous subst ances, the di sposal of renoved material, or the
taking of such other actions as nay be necessary to prevent,
mnimze, or mtigate damage to the public health or welfare
or to the environnent, which nmay otherwise result from a
rel ease or threat of rel ease.

CERCLA 8§ 101(23), 42 U.S.C. 8 9601(23) (enphasis added). "Renedi al
action" is also defined broadly and i ncl udes

t hose actions consistent with permanent renedy taken instead
of or inaddition to renoval actions in the event of a rel ease
of threatened rel ease of hazardous substances so that they do
not mgrate to cause substantial danger to present or future
public health or welfare or the environnent. The term
i ncludes, but is not limted to, such actions at the | ocation
of the release as storage, confinenent, perineter protection
usi ng di kes, trenches, or ditches, clay cover, neutralization,

cl eanup of rel eased hazardous substances and associ ated and
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associated contamnated materials, recycling or reuse,
di version, destruction, segregation of reactive wastes,
degradi ng or excavations, repair or replacenent of |eaking
containers, collections of |eachate and runoff, onsite
treatnent or incineration, provision of alternative water
supplies, and any nonitoring reasonably required to assure
that such actions protect the public health and welfare and
t he environment .
CERCLA § 101(24), 42 U.S. C. § 9601(24) (enphasis added).
C.

"Monitoring" is a term used in the definitions of both
renoval and remedial action. It is not defined in CERCLA. Aterm
not defined in a statute nust be construed in accordance with its
ordi nary and natural neaning, United States v. Al varez- Sanchez, 511
U S 350, 357, 114 S. . 1599, 1603, 128 L.Ed.2d 319 (1994), as
well as the overall policies and objectives of the statute, Brown
v. Gardner, 513 U. S. 115, 117-19, 115 S. . 552, 555, 130 L.Ed.2d
462 (1994). In re Locklin, 101 F.3d 435, 439 (5th Cir.1996).
Unl ess an application of the traditional principles of statutory
construction reveals the plain |anguage to be anbiguous, i.e.,
susceptible to nore than one reasonabl e interpretation, our inquiry
ends as we nust give effect to Congress's unanbi guously expressed
i ntent. Reich v. Arcadian Corp., 110 F.3d 1192, 1195 (5th
Cir.1997). As suggested above, the plain neaning of a word cannot
be determned in isolation, but nust be drawn fromthe context in
which it is used. 1d. at 1195-96. G ven such a rule of statutory
construction, atermis not considered anbi guous even t hough it may
be susceptible to different interpretations when the context
elimnates all but one of the neanings. |[|d. at 1196.

The verb "nmonitor" is generally synonynous with audit, check,
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control, inspect, investigate, observe, oversee, regulate, review,
scrutinize, study, survey, test and watch. See WIlliam C Burton,
Legal Thesaurus 337 cited in Atlantic R chfield Co., 98 F.3d at
569; Webster's Third Internat'|l Dictionary 1460 (Philip B. CGove,
ed. 1993) cited in Atlantic Richfield Co., 98 F. 3d at 569; see also
Am Heritage Dictionary 848 (WIlliam Mrris, ed.1970) ("to
scrutinize or check systematically with a view to collecting
certain specified categories of data" and "to keep watch over;
supervi se").

The term renoval is ained at containing and cleaning up
hazardous substance releases. See United States v. Hardage, 982
F.2d 1436, 1448 (10th Cr.1992). Under a plain | anguage statutory
reading with an eye to context, the nonitoring provided for under
the "renoval " definition relates to an eval uati on of the extent of
a "release or threat of a release of hazardous substances." 42
US C 8§ 9601(23); Daigle, 972 F.2d at 1535. "Renoval " action
al so i ncludes those activities that are deened necessary to prevent
hazardous rel eases fromadversely affecting the public health. See
Hanf ord Downwi nders Coalition, Inc. v. Dowdle, 71 F.3d 1469, 1477
(9th Gr.1995). It is wunquestioned that EPA oversight is a
necessary part of the renoval process and ensuring conpliance with
standards ained at the public health. Thus, the term renova
action includes the nonitoring conducted by the EPA via its
oversight activities.

The "renedi al action" definition expressly focuses on actions

necessary to "prevent or mnimze the release of hazardous



subst ances so that they do not mgrate to cause substanti al danger
to present or future public health or welfare or the environnent,"
42 U.S.C. § 9601(24); Price v. US. Navy, 39 F.3d 1011 (9th
Cir.1994), and so we read the term s inclusion of "such actions as
may be necessary to nonitor, assess, and evaluate the rel ease or
t hreat of rel ease of hazardous substances,” with such in mnd. EPA
oversight, or nonitoring, 1is certainly part and parcel of
preventing and mnimzing the release of hazardous substances.
Gover nnment oversi ght of private party renedi al acti ons ensures t hat
remedi al actions will be effective in preventing or m nim zing past
or threatened rel eases, the essence of the definition of renedi al
action. See CERCLA § 101(24); Atlantic Rchfield Co., 98 F. 3d at
569; cf. Daigle v. Shell Gl Co., 972 F.2d 1527, 1535 (10th
Cir.1992) (holding that CERCLA § 101(24)'s "nonitoring" does not
include nedical nonitoring of persons exposed to hazardous
subst ances because that nonitoring did not prevent or mnimze a
rel ease or threatened rel ease per CERCLA s definition of "renedial
action").

I n addi tion, response actions, which include both renedi al and
response actions, are defined to include "enforcenent activities
related thereto.” CERCLA § 101(25), 42 U S.C. § 9601(25). EPA
oversight of renpval and renedial actions that are conducted by
responsible parties easily falls wthin this definition of
response. As the district court explained, the EPA nust eval uate
all stages of the cleanup process, from the prelimnary

i nvestigation through the final disposition of hazardous substances



at a site. Lowe, 864 F. Supp. at 631. Governnent nonitoring or
oversight is an inherent and necessary enforcenent elenent of
private party response action. CERCLA 8 111(c)(8) clearly
contenplates that the governnent nust nonitor private party
remedi al actions and CERCLA 8§ 122(f)(3) and (5) require governnent
monitoring of private party renedial actions. In the sane vein,
CERCLA 8§ 122(a), 42 U. S.C. 9622(a), authorizes the EPA to settle
wth liable parties to perform response actions "if [EPA]
determ nes that such action will be done properly." To neet those
obligations, 8 106(a) orders and consent decrees typically require
that responsible parties neet performance standards, that the EPA
conduct periodic reviews to determne that work neets the
standards, that the EPA determ ne whether additional response
actions are necessary, and that the EPA certify that a cl ean-up has
been perforned as required. See 42 U S.C 8§ 9621; 40 CF.R 8§
1.47. Thus, governnent nonitoring or oversight reasonably required
to assure that private party actions protect the public health and
wel fare and the environnent also qualifies as response activity
under the "enforcenent activities" conponent of the response
definition. Atlantic Richfield Co., 98 F. 3d at 570 ("determ n[i ng]
whet her the action conplies with a consent decree and the
provi sions of CERCLA is enforcenent activity related to a renedi al
action, and therefore, is a response under § 101(25)"); see al so,
e.g., 56 Fed.Reg. 30,996, 30,998 (July 8, 1991) (nodel consent
decree for § 122 settlenents requiring settling defendants to pay

all response costs incurred by governnent including "review ng or
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devel opi ng pl ans, reports and other itens" and "verifying the work,
or otherw se inplenenting, overseeing, or enforcing this consent
decree").

Finally, we note that any other readi ng of the statutory terns
under discussion would produce a result that conflicts wth
CERCLA's goal of conpelling private parties to perform cl ean-up
oper ati ons. See Ekotek, 1995 W. 580079, at *8. In addition, an
absurd incongruity would result if we were to permt the governnent
to recover its costs for oversight of its own contractors, but not
recover the costs of oversight of private party contractors. There
is no basis in the statute for nmaking such a distinction. Under
CERCLA, response actions may be taken either by private parties or
the governnent, neither 8§ 101(24) nor § 101(23) distinguishes
bet ween private party and governnent actions, and the EPA has the
authority under CERCLA 8§ 104(a) to conduct renoval and renedi al
actions if it determnes that responsible parties have failed to
conpl et e necessary steps.

The enforcenent activities of § 101(25)'s definition of
response actions, the nonitoring referred to in 8 101(24)'s
definition of renoval action and the nonitoring and necessary
actions of 8 101(23)'s renedial action all clearly include

gover nnent oversight.* EPA oversight is an integral and critical

“Costs involved in the oversight of a private party clean-up
are nost assuredly not general admnistrative costs incurred by an
adm ni strative agency, as the appellants attenpt to characterize
them but costs incurred in relation to the oversight of renedial
or renoval action at a specific site. "EPA oversight costs are not

to pay the EPA' s general adm nistrative costs, but part of the
damages caused or contributed to by specific persons.” Atlantic
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part of renoval and renedial actions and of enforcing the terns of
a governing order or consent decree. W jointhe Tenth Grcuit and
find that CERCLA' s plain |language and liability schene authorize
the EPA s cost recovery for the oversight of private party response
actions.®> See Atlantic Richfield Co., 98 F.3d 564.
CONCLUSI ON

We conclude that governnment nonitoring or oversight of a
private party renedi al or renoval action is a response under CERCLA
8§ 101(25). Consequently, under CERCLA 8§ 107(a)(4)(A), the
responsi ble parties are |iable for the costs of EPA oversight. For

the foregoing reasons, we AFFIRM the district court.

Richfield Co., 98 F.3d at 568.

Wil e the Rohm & Haas court anal yzed only the definition of
renoval and did not specifically discuss the definition of renedial
action, and the Atlantic Richfield court focused its analysis on
remedial action in deciding that oversight costs are response
costs, there is no neaningful distinction between renedial and
removal actions in the context of the i ssue of rei nbursenent of EPA
oversight costs for private party clean-ups. Accordi ngly, our
hol di ng enconpasses both scenari os.
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