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Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

These are consolidated appeals in suits by individual
underwriters against the Corporation of Lloyd' s (“Lloyd s”),! the
central admnistrative body of the insurance market known as
Ll oyd's of London. In No. 96-20769, Stuart Haynsworth and thirty-
three others appeal the dismssal of their suits based on a
contractual forum selection/choice-of-law clause and, in the
alternative, forum non conveniens (“f.n.c.”). In No. 96-20805,
Lloyd's appeals the refusal to dismss on the sanme grounds.
Concl udi ng that the parties are bound by the contracts they entered
into, we affirm the judgnent of dismssal in No. 96-20769 and

reverse and render a judgnent of dism ssal in No. 96-20805.

l.
Sone background as to the nature and structure of Lloyd' s of

London is a necessary introduction to the issues. Lloyd's is a

1'We enploy this shorthand with the recognition that, strictly speaking,
Ll oyd's of London is sinply a trademark referring to a market for insurance, and
t he Corporation of LIloyd' s the entity that governs that market. For conveni ence,
however, we use “Lloyd' s” throughout this opinion to refer collectively to the
various defendants in both appeals, distinguishing between separate entities by
use of their specific nanes as necessary.
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300-year-ol d market in which individual and corporate underwiters
known as “Nanes” underwite insurance. The Corporation of Lloyd's,
which is also known as the Society of Lloyd s, provides the
bui Il ding and personnel necessary to the market's admnistrative
oper ati ons. The Corporation is run by the Council of Lloyd's

whi ch pronul gates “Byel aws,” regulates the nmarket, and generally
controls Lloyd' s adm nistrative functions.

Ll oyd's does not underwite insurance; the Nanmes do so by
formng groups known as syndicates. Wthin each syndicate,
participating Nanes underwite for their own accounts and at their
own risk. That is, as a matter of English law, Nanes' liability is
several rather than joint, and i ndivi dual Nanes are not responsible
for the unfulfilled obligations of others. Each syndicate is
managed and operated by a Managi ng Agent, who owes the Nanes a
contractual duty to conduct the syndicate's affairs with reasonabl e
care. Syndicates have no |egal existence or identity apart from
t he Nanes they conpri se.

Nanmes nust becone nenbers of Lloyd's in order to participate
in the market. Prospective nenbers are solicited and assisted in
the process of joining by Menber's Agents, whose duties to the
Names are fiduciary in nature. Nanmes nust pass a neans test to
ensure their ability to neet their underwiting obligations, post
security (typically, aletter of credit), and personally appear in
London before a representative of the Council of Lloyd's to
acknow edge their awareness of the various risks and requirenents
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of nmenbership, and in particular the fact that underwiting in the
Ll oyd's market subjects themto unlimted personal liability.

Participation in the market also requires the execution of a
nunber of contracts and agreenents, the nost inportant of which is
t he General Undertaking, the standardi zed contract between Ll oyd' s
and the individual Nanes. Nanmes additionally nmust enter into a
Menber's Agent's agreenent, the contract that defines the
relationship between the Nanme and his chosen Menber's Agent, and
one or nore Mnaging Agent's agreenents, which define the
rel ati onshi ps between the Nane and the Managi ng Agents of the
syndi cates he wishes to join. Under the present version of Lloyd's
Byel aws, each of these agreenents nust contain clauses desi gnating
England as the forum in which disputes are to be resolved and
choosing English |law as the | aw governi ng such di sputes.

Prior to 1986, the Ceneral Undertaking contained a provision
requiring that disputes with agents or ot her Nanes be submtted to
arbitration in London. Although this provision apparently did not
cover disputes between Nanes and Lloyd's itself, it did require
arbitration of clains against virtually any other entity, including
anyone “not a party to any agreenent with [the Nane] referring such
clains to arbitration.” Foll ow ng Parlianment's passage of the
Ll oyd's Act of 1982, all Nanes, as a condition of continuing to be
Nanmes, were required to sign a new General Undertaking (the “1986
Ceneral Undertaking”), clause 2 of which replaced the arbitration
provision with | anguage that is the focus of this case:
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2.

2.

Each of

Gener al

1

2

3

Al t hough underwriting at

The rights and obligations of the parties arising
out of or relating to the Menber's nenbership of,
and/or underwiting of insurance business at,
Lloyd's and any other matter referred to in this
Undert aki ng shall be governed by and construed in
accordance with the | aws of Engl and.

Each party hereto irrevocably agrees that the
courts of England shall have exclusive jurisdiction
to settle any dispute and/or controversy of
what soever nature arising out of or relating to the
Menber's nenbership of, and/or underwiting of
i nsurance business at, Lloyd' s and that accordingly
any suit, action or proceeding (together in this
Clause 2 referred to as “Proceedings”) arising out
of or relating to such matters shall be brought in
such courts and, to this end, each party hereto
irrevocably agrees to submt to the jurisdiction of
the courts of England and irrevocably waives any
objection which it may have now or hereafter to
(a) any Proceedi ngs bei ng brought in any such court
as is referred to in this Cause 2 and (b) any
claim that any such Proceedi ngs have been brought
in an inconvenient forum and further irrevocably
agrees that a judgnent in any Proceedi ngs brought
in the English courts shall be conclusive and
bi ndi ng upon each party and nay be enforced in the
courts of any other jurisdiction.

The choice of law and jurisdiction referred to in
this Clause 2 shall continue in full force and
effect in respect of any dispute and/ or controversy
of whatsoever nature arising out of or relating to
any of the matters referred to in this Undertaking
notw thstanding that the Menber ceases, for any
reason, to be a Menber of, or to underwite
i nsurance business at, Lloyd's.

the plaintiffs in the appeals before us signed the 1986
Undert aki ng and agreed to these forum sel ection/choi ce of

| aw provi sions, which we refer to as the “FS/ COL cl ause.”

been a profitable endeavor up until the md-1980's, at that tine

massive liability for pollution and asbestos-related injuries began
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to change the situation sonewhat. According to the plaintiffs,
when Lloyd's full-tinme nenbers or “insiders” becane aware of these
ri sks, they concocted a sinister schene to shift the liabilities
ont o unsuspecting Anerican investors such as the plaintiffs.

In order to escape these liabilities, they claim the insiders
recruited new Nanes and steered them into syndi cates, where they
unwi ttingly underwote high-risk asbestos reinsurance and toxic
wast e obligations, of which policies the insiders wanted no part.
As a consequence of being placed in these syndicates, the
plaintiffs allege, they have incurred |arge financial |osses
already and remain liable for a great deal nore.

The massive excess |osses sustained by Nanes in the late
1980's and early 1990'sSSby Lloyd's estimate, sonething in the
nei ghbor hood of $22 billionSShave spawned a series of lawsuits
t hroughout the United States. The instant appeals are but the
| atest chapter in this litigation, a brief sumary of which is
instructive to the issues before us. In Hrsch v. Oakel ey Vaughan
Underwiting Ltd., No. 89-2563 (5th Gr. May 31, 1990)
(unpublished), an Anerican Nane sued Lloyd's and his agents,
claimng common |aw fraud. W dism ssed on the basis of f.n.c.,
finding the suit ®“ainfed] at the heart of the unique self-
regul atory nmechanismw thin Lloyd' s, which is a product of conpl ex
English legislation.” Slip op. at 7.

Various Nanes next brought suit in the Second, Seventh, and



Tenth Circuits, claimng that Lloyd's' above-described alleged
conduct violated the federal securities laws. Lloyd' s defended in
part on the ground that the 1986 General Undertaking's FS/ COL
cl auseSSthe clause at issue hereSSrequires all disputes to be
litigated in England, to which the Nanes responded that the FS/ COL
clause constitutes an inpermssible attenpt to waive the pro-
tections of U S securities |laws. The Second, Seventh, and Tenth
Circuits rejected the Nanes' argunents, concluding that the
securities |l aws' antiwaiver provisions did not bar dism ssal of the
suits.? A simlar contention as to the antiwaiver provisions of
the Chio securities laws was |later rejected by the Sixth Crcuit.?3
More recently, the Fourth Crcuit joined this chorus of authority
inrejecting the claimthat the federal securities statutes render
the FS/COL clause void.* A nunber of courts also have rejected

Nanes' attenpts to avoid their contractual obligations by alleging
that their agreenent to the 1986 CGeneral Undertaki ng was procured

by fraud, or that the FS/COL cl ause is unconscionabl e.?®

2 See Roby v. Corporation of Lloyd's, 996 F.2d 1353, 1366 (2d Cir. 1993);
Bonny v. Society of Lloyd's, 3 F.3d 156, 162 (7th Cir. 1993); Riley v. Kingsley
Underwriting Agencies, Ltd., 969 F.2d 953, 958 (10th Cir. 1992).

3 See Shell v. RW Sturge, Ltd., 55 F.3d 1227, 1229-32 (6th Cir. 1995).

4See Allen v. Lloyd' s of London, 94 F.3d 923, 928 (4th Cir. 1996), mandanus
denied sub nom In re Allen, 117 S. C. 2497 (1997).

> See Bonny, 3 F.3d at 160 n.10; Riley, 969 F.2d at 960; Stammv. Barcl ays
Bank, 960 F. Supp. 724, 730-33 (S.D.N. Y. 1997); Tufts v. Corporation of Lloyd's,
No. 95-Cl V-3480(JFK), 1996 W. 533639, at *5-*7 (S.D.N. Y. Sept. 19, 1996); MDade v.
Nat i onsBank of Tex., No. H94-3714, slip op. at 4-5 (S.D. Tex. June 26, 1995)
(unpubl i shed); see al so Hugel v. Corporation of LIloyd' s, 999 F. 2d 206, 210-11 (7th

(continued...)



| ndeed, aside from one of the courts below in the instant
case, only one courtSSthe Ninth G rcuitSShas refused to enforce the
FS/COL in a suit brought by Nanes against Lloyd s.® Not sur-
prisingly, the plaintiffs rely heavily on R chards and urge us to
adopt its conclusion that the antiwaiver provisions of the federal
securities | aws prevent the FS/ COL cl ause frombeing enforced. See
id. at 1426. Followi ng the argunents that have been rejected by
ot her courts, they also claimthat Lloyd's procured their agreenent
to the General Undertaking, and, in particular, the FS/COL cl ause,
by fraud and overreachi ng.

The first of the instant casesSSNo. 96- 20769 (“Haynsworth”)SSi s
thus a suit by seventy-seven Nanes agai nst Lloyd's claimng fraud,
breach of fiduciary duty, violations of the Texas Deceptive Trade
Practi ce-Consuner Protection Act (the “DIPA’), Tex. Bus. & Cov Cobe
ANN. 8§ 17.41 et seq. (Vernon 1987 & Supp. 1997), and viol ations of
the Securities Act (the “Texas Securities Act”), Tex. Rev. Qv. STAT.
ANN. art. 581-1 et seqg. (Vernon 1964 & Supp. 1997). Shortly after
Haynsworth was filed, LIoyd' s noved to di sm ss based on t he CGeneral
Undertaking's FS/COL clause, f.n.c., and, as to fifty-three of the
plaintiffs who already had Ilitigated or were then actively

litigating their <clainms in the Second and Nnth GCrcuits,

(...continued)

Cir. 1993) (rejecting claimthat the FS/ COL cl ause shoul d not be enforced because
litigationin Englandwouldbe so“gravely difficult andinconvenient asto deprive
[plaintiffs] of their day in court.”).

6 See Richards v. Lloyd' s of London, 107 F.3d 1422, 1424-30 (9th Cir. 1997).

8



col |l ateral estoppel. On July 17, 1996, the district court
di sm ssed the case on the basis of the FS/COL clause and, in the
alternative, f.n.c., and thirty-four of the plaintiffs now appea
that dism ssal.’

The second caseSSNo. 96-20805 (“Leslie”)SSarises from Charl es
Leslie's action against Lloyd' s alleging violations of the federal
securities laws (specifically, 15 U S. C 8§ 78j(b) and rule 10b-5,
17 CF.R 240.10b-5), fraud, breach of fiduciary duty, and
vi ol ations of the DTPA. As in Haynsworth, Lloyd s noved to dism ss
on the basis of the FS/COL clause and f.n.c. The district court
denied the notion but certified the questions presented by it for

interlocutory appeal under 28 U . S.C. 8§ 1292(Db).

1.

Al t hough there previously was sonme uncertainty on this point,
we recently have held that the enforceability of a forumselection
clause is a question of |aw reviewable de novo. Mtsui & Co.
(USA), Inc. v. Mra MV, 111 F.3d 33, 35 (5th Cr. 1997). As the
parties do not raise it, we therefore need not reach the
consi derably nore eni gmati c question of whether notions to dism ss
on the basis of forum selection clauses are properly brought as

nmotions under FED. R Cv. P. 12(b)(1), 12(b)(3), or 12(b)(6), or 28

" Many of these plaintiffs-appellants were or still are litigants in suits
agai nst Lloyd' sinthe Second and Ninth Circuits. Because we affirmthe Haynsworth
judgment of di sm ssal onthe nerits of the forumsel ection cl ause, however, we need
not and do not reach any issues of collateral estoppel.
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U S.C. § 1406(a).?

Before considering the core issues, we nust address whet her
federal or Texas |law applies to the FS/COL cl ause enforceability
determ nati on. Federal jurisdiction in Haynsworth is based on
diversity; jurisdictionin Leslie is based both on diversity and on
the presence of a federal question. Both district courts relied on
a conbination of federal and Texas authorities in reaching their
respective enforceability conclusions, although the Leslie court
expressly recogni zed that federal | aw governs the question. O her
courts that have considered the enforceability of the 1986 General
Undertaking's FS/COL clause in simlar situations have either
pretermtted the choice of | awissue or applied federal | aw w t hout
di scussi on. ®

The Leslie court's conclusion on this issue was correct
Feder al law applies to the FS/COL clause enforceability

determnation. In The Brenen v. Zapata Of-Shore Co., 407 U S 1

8 Conpare, e.g., AVC Nederland B.V. v. AtriumInv. Partnership, 740 F.2d
148, 152-59 (2d Gr. 1984) (permtting rule 12(b)(1) notion) with Al bany Ins. Co.
v. Al nmacenadora Sonex, S. A, 5 F.3d 907, 909 & n.3 (5th Cr. 1993) (treating
notion as one under rule 12(b)(3)) and Commerce Consultants Int'l, Inc. wv.
Vetrerie Riunite, S.p.A, 867 F.2d 697, 699-700 (D.C. Cir. 1989) (affirmng
di sm ssal under rule 12(b)(3)) with Lanbert v. Kysar, 983 F.2d 1110, 1112 n.1
(1st Cr. 1993) (stating that rule 12(b)(6) is the appropriate vehicle) wth
International Software Sys. v. Anplicon, 77 F.3d 112, 114 (5th Cr. 1996)
(analyzing as notion to dismss under 28 U S.C. § 1406(a)). See also In re
Fireman's Fund Ins. Cos., 588 F.2d 93, 94 (5th Gr. 1979) (approving order
transferring venue pursuant to 28 U S.C. § 1404(a)).

9See Shell, 55 F.3d at 1229 (declining to decide the i ssue on the ground t hat
federal and Ohio lawtreat forumsel ection clauses simlarly); Richards, 107 F. 3d
at 1426-29 (applying federal | aw); Bonny, 3 F.3d at 159-61 (sane); Hugel, 999 F. 2d
at 209-11 (sane); Riley, 969 F.2d at 956-58 (sane); Stamm 960 F. Supp. at 728-30
(sane).
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(1972), a decision we discuss in detail infra, the Court set forth
a framework of enforceability standards to be applied by federal
courts sitting in admralty. |Id. at 10-15. Just two years |later,
the Court inplicitly extended The Brenen's hol di ng beyond the real m
of admralty by applying it to a claimbrought under the federal
securities laws. See Scherk v. Al berto-Culver Co., 417 U. S. 506,
518-21 (1974). Followi ng that cue, this court and others have not
hesitated to apply these federal enforceability standards in non-
admralty cases. !0

Whet her The Brenen's rul es shoul d be applied by federal courts
sitting indiversity is anore difficult question, but fortunately
one that this circuit recently has resol ved. In Internationa
Software Sys., 77 F.3d at 114-15, we held that The Brenen's rules
extend to di sm ssal determ nations based on forumsel ection cl auses
in diversity cases, a holding that governs the case at Dbar.
Because of this, the district courts a quo erred insofar as they
applied Texas rather than federal law in their respective
enforceability determ nations. The proper law to apply to such
questions is federal, whether jurisdiction be based on diversity,

a federal question, or sone conbination of the two.

10gsee, e.g., Seattle-First Nat'l Bank v. Manges, 900 F.2d 795, 799 (5th Gir.
1990) (bankruptcy case); AVC Nederland B.V. v. Atriumlnv. Partnership, 740 F.2d
148, 156-60 (2d Cir. 1984) (federal securities fraud case); Inre Fireman's Fund
Ins. Cos., 588 F.2d 93, 95 (5th Cir. 1979) (Mller Act).

11 Accord Jones v. Weibrecht, 901 F.2d 17, 18-19 (2d Cir. 1990) (app!ying
federal lawto enforceability determinationin diversity contract case); Manetti -
(continued...)
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L1,
A

In The Brenmen, 407 U S. at 9, the Court, rejecting as a

“parochi al concept” the idea that “notw t hstandi ng sol etm contracts

all disputes nust be resolved under our laws and in our
courts,” held that federal courts presunptively nmust enforce forum
sel ection clauses in international transactions. Since The Brenen,
the Court has consistently followed this rule and, in fact, has
enforced every forumselection clause in an international contract
t hat has cone before it.?*?

Public policy weighs strongly in favor of The Brenen's
presunption, because uncertainty as to the forumfor disputes and
applicable law “wll alnbst inevitably exist with respect to any
contract touching two or nore countries.” Scherk, 417 U. S. at 516.
That is, “[t]he elimnation of all such uncertainties by agreeing
in advance on a forum acceptable to both parties is an
i ndi spensable elenment in international trade, comrerce, and

contracting.” The Brenen, 407 U S. at 13-14. As we recently

(...continued)

Farrow, Inc. v. GQucci Am, Inc., 858 F.2d 509, 512-13 (9th Cir. 1988) (sane;
diversity tort case); Bryant Elec. Co. v. City of Fredericksburg, 762 F.2d 1192,
1196-97 (4th Cir. 1985) (sane; diversity contract case).

12 See Vimar Seguros y Reaseguros, S.A. v. MV Sky Reefer, 515 U.S. 528, _
, 115 S. & . 2322, 2330 (1995); Carnival Cruise Lines, Inc. v. Shute, 499 U. S. 585,
595 (1991); M tsubishi Motors Corp. v. Soler Chrysler-Plynmouth, Inc., 473 U. S. 614,
640 (1985); Scherk, 417 U. S. at 519-20.
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stated in a case inplicating these concerns, “[t]he Suprene Court
has therefore instructed Anmerican courts to enforce [forum
selection and choice of l|aw] <clauses in the interests of
international comty and out of deference to the integrity and
proficiency of foreign courts.” Mtsui, 111 F. 3d at 35 (citing
Mt subi shi, 473 U S. at 629).

The presunption of enforceability may be overcone, however, by

a clear showing that the clause is unreasonabl e’ wunder the
ci rcunst ances.” The Brenen, 407 U S. at 10. Unr easonabl eness
potentially exists where (1) the incorporation of the forum
selection clause into the agreenent was the product of fraud or
overreaching; (2) the party seeking to escape enforcenent “wll for
all practical purposes be deprived of his day in court” because of
the grave inconvenience or unfairness of the selected forum
(3) the fundanental unfairness of the chosen aw will deprive the
plaintiff of a renmedy; or (4) enforcenent of the forum sel ection
cl ause woul d contravene a strong public policy of the forumstate.
Carni val Cruise Lines, 499 U. S. at 595; The Brenen, 407 U.S. at 12-
13, 15, 18. The party resisting enforcenent on these grounds bears
a “heavy burden of proof.” The Brenen, 407 U S. at 17.

The plaintiffs rest their argunents on the first and fourth of
t hese exceptions. Specifically, they allege that the Cenera
Undertaking's FS/COL clause is unenforceabl e because of fraud and

overreaching, and violates both federal and Texas public policy.
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The Haynsworth district court rejected these argunents, enforced
the cl ause pursuant to The Brenen's presunption, and di sm ssed the
suit. The Leslie district court did the opposite, concl uding that
Leslie had established he was i nduced into agreeing to the cl ause
t hrough fraud and overreaching and that the clause violates both

United States and Texas public policy.

B

Fraud and overreaching nmust be specific to a forum sel ection
clause in order to invalidate it. That is, The Brenen's exception
for unreasonabl e fraud or overreaching

does not nean that any tine a dispute arising out of a

transaction is based upon an allegation of fraud :

the clause is unenforceable. Rather, it neans that an

arbitration or forumselection clause in a contract is

not enforceable if the inclusion of that clause in the

contract was the product of fraud or coercion.
Scherk, 417 U.S. at 519 n.14 (enphasis in original) (citing Prim
Paint Corp. v. Flood & Conklin Mg. Co., 388 US. 395 (1967)).
Thus, allegations of such conduct as to the contract as a whol eSSor
portions of it other than the FS/ COL cl auseSSare insufficient; the
clains of fraud or overreaching nust be ained straight at the

FS/ COL cl ause in order to succeed. !

The plaintiffs protest that Prim Paint dealt exclusively with

¥ See, e.g., Prima Paint, 388 U.S. at 403-04; Merrill Lynch, Pierce, Fenner
& Smith, Inc. v. Haydu, 637 F.2d 391, 398 & n.11 (5th Cr. Unit B Feb. 1981)
(holding that torender arbitration cl ause unenforceabl e, coerci on and dur ess nust
relate specifically to the clause rather than to the contract as a whole).
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arbitration clauses under the United States Arbitration Act and
that there is no authority for the proposition that the above rule
applies to forumsel ection or choice-of-law clauses as well. This
flatly contradicts the |anguage of Scherk, which at a mninum
extended the rule of Prima Paint to forum selection clauses in
general. See Scherk, 417 U S. at 519 n.14. Moreover, Scherk and
| ater courts have noted that “foreign arbitration clauses are but
a subset of foreign forum selection clauses in general.” Vimar
Seguros, 115 S. C. at 2326 (citing Scherk, 417 U. S. at 519).

In Mtsui, we rebuffed a simlar attenpt to distinguish
between arbitration and forum sel ection/choi ce-of-1|aw cl auses for
enforceability purposes, noting that even on the Vinmar Seguros's
dissent's view, “in relevant aspects, there is little difference
between the two.” Mtsui, 111 F.3d at 36 (quoting Vimar Seguros,
515 US at _ n7, 115 S. C. at 2333 n.7 (Stevens, J.,
dissenting)). The proposed distinction contradicts both Suprene
Court and Fifth Crcuit precedent and consequently nust be
rej ected.

It follows that, to the extent the plaintiffs claimfraud and
overreaching in aspects of the General Undertaking other than the
FS/ COL cl ause, their allegations are irrelevant to enforceability.
As Ll oyd's points out, many of the plaintiffs' clains of fraud and
overreaching fall squarely into this category. Though we need not

detail them all, by way of exanple these include the contention

15



that Lloyd's failed adequately to disclose the effect of the
Ll oyd's Act of 1982, the assertion that Lloyd' s disclosed critical
risks only after the plaintiffs had been induced into signing the
Ceneral Undertaking, and the claim that Lloyd's conditioned the
Nanmes' continued nenbership on signing the version of the CGenera
Undertaking that contained the FS/ COL clause. Wil e these
allegations, if proved, mght very well be relevant to the nerits
of the clainms in the absence of a forumsel ection clause, they are
whol Iy i napposite to our enforceability determ nation, which nust
of course precede any analysis of the nerits. See Smth Barney
Shearson, Inc. v. Boone, 47 F.3d 750, 752 (5th Cr. 1995).

The plaintiffs argue that, because the FS/ COL cl ause was the
primary difference between the 1986 General Undertaking and
previ ous agreenents, their evidence of fraud regardi ng the General
Undertaking as a whole is actually evidence as to the FS/ COL cl ause
specifically. W note initially that the FS/COL cl ause is not the
only di fference between the 1986 and pre-1986 CGeneral Undert aki ngs;
the 1986 version added a provision by which the Nanes agreed to
abide by the dictates of, and Byelaws pronulgated under, the
Ll oyd's Act of 1982, which substantially altered the regulatory
regine in which Lloyd s operates. The 1986 Ceneral Undertaking
also, for the first tinme, required Nanes to obey “any direction
gi ven or provision or requirenent nmade or inposed by the Council,”

which at the tinme was a relatively new entity created by the
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Ll oyd's Act of 1982.

Moreover, the inclusion of the FS/COL clause was not the
radi cal change that plaintiffs claimit to be, as the previous
version of the Ceneral Undertaking had contained an arbitration
clause requiring that disputes with other Nanes or agents be
arbitrated in London. Al t hough the FS/COL clause in the 1986
Ceneral Undertaking is greater in scope, we have al ready noted t hat
such arbitration clauses are nerely a specialized subset of the
| arger group of forum selection clauses. 1In short, the pre- and
post - 1986 General Undertakings are sufficiently different that the
1986 version cannot be said nerely to have added t he FS/ COL cl ause.
The allegations that go to fraud or overreaching in the Genera
Undertaking as a whole are just that: allegations that go to the
Ceneral Undertaking as a whole. Scherk and Prinma Pai nt render them
i napposite.

Precious little remains of the plaintiffs' contentions after
they run the ganmut of this requirenent. If any argunent as to
fraud plausibly survives, it is that Lloyd s failed adequately to
di sclose the effects of the FS/COL clause when it presented the
plaintiffs with the version of the General Undertaking that
included it. According to the plaintiffs, they were fraudulently
induced to sign the 1986 General Undertaking in reliance on

assurances by Lloyd s* that the new agreenent contained “few

¥ 1n fact, the assurances were by various Menber's Agents allegedly acting
(continued...)
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vari ati ons of substance” fromthe old.*® This, they claim was a
fraudul ent om ssion specifically as to the FS/ CO., because not hi ng
in Lloyd' s description of these changes nentioned it.

We find this argunent unpersuasive. |In Bhatia v. Johnston
818 F.2d 418 (5th Cr. 1987), a plaintiff attenpted to avoid an
arbitration clause i n a brokerage agreenent by clai m ng he had been
told the clause was “the sane as” that in his previous contract.
ld. at 422 n.5. Applying Prima Paint, we held that whatever
m srepresentations mght have been nade were “related to the
entirety” of the new agreenent and therefore were insufficient to
bl ock enforcenent of the clause. ld. at 422. The plaintiffs'
argunent is at best no different fromBhatia's, and is nore |ikely
quite a bit weaker insofar as they were at |east alerted to the
exi stence of sone “variations.” Qur holding in Bhatia conpels the
conclusion that their clains go to the 1986 CGeneral Undertaking as
a whole and that they therefore cannot bar enforcenent of the
FS/ CCOL cl ause.

Alternatively, the fraud claim fails, even if plaintiffs

contenti ons sonehow survive Prim Paint. The FS/ COL cl ause was

(...continued)
at Lloyd's direction.

5 Lloyd's claims that, to the extent these assurances were nmde, they
referred to the agreenents between the Nanes and their respective Menbers' Agents
rather than to the 1986 General Undert aking. Althou%h the record appears to
support Lloyd's on this point, we need not resolve this highly fact-specific
di spute, for, as discussed infra, the FS/COL cl ause is enforceable in any case.
For the limted purposes of this discussion, we therefore adopt arguendo the
Leslie district court's finding that the statements referred to the 1986 General
Undert aki ng.
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straightforward and was a prom nent part of the one-and-one-half-
page Ceneral Undertaking, and the plaintiffs are presuned to have
known what it said.'® The plaintiffs were sophisticated parties
contracting voluntarily; it is not for us to i npose a duty upon one
party to counsel the other as to the risks and benefits of a
contract. | ndeed, as Lloyd's points out, there was nothing to
explain. The duty was the plaintiffs' to read the plain terns of
the agreenent, not Lloyd's to |ecture them about it.

These conclusions effectively dispose of the plaintiffs'
clains of overreaching, as well. In essence, they argue that
Ll oyd's engaged in overreaching by forcing the Nanmes to choose
bet ween signing a contract with the FS/COL clause and term nating
their nenbership as Nanes. The Leslie district court agreed,
reasoning that Lloyd's “take-it-or-leave-it offer” unfairly
deprived Leslie of “the option of rejecting with inpunity.”

We enphatically disagree. Al though there is sone anbiguity as
to the precise boundaries of what constitutes “overreaching,” a
nebul ous concept at best,! we can state with certainty that none

occurred here. As Lloyd's points out, the argunent that the 1986

1 E g., Inre Cajun Elec. Power Coop., 791 F.2d 353, 359 (“'A person who
signs a witten instrunent is presuned to knowits contents and cannot avoidits
obl i gati ons by contending that he did not read it, or that it was not expl ai ned or
that he did not understand it.'”) (quoting Smith v. Leger, 439 So. 2d 1203, 1206
(La. App. 1st Cir. 1983)); Bonny, 3 F.3d at 160 n.10; St. Petersburg Bank & Trust
Co. v. Boutin, 445 F.2d 1028, 1032 (5th Cir. 1971).

17 “ Qverreaching” is “that which results froman inequality of bargaining
power or other circunstances in which there is an absence of neani ngful choice
on the part of one of the parties.” BLAK S LAWD CTIONARY 1104 (6th ed. 1990).
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Ceneral Undertaking constituted a “take-it-or-leave-it offer” goes
to the contract as a whol e and t herefore cannot overcone the FS/ COL
cl ause under Prima Paint. As we recently stated in the context of
an arbitration clause in an enploynent contract, the claimthat an
agreenent “is an unconsci onabl e contract of adhesion is an attack
on the formation of the contract generally, not an attack on the
arbitration clause itself.” Rojas v. TK Commrunications, Inc.,
87 F.3d 745, 749 (5th Cir. 1996).

Even were we not to apply Prima Paint, Carnival Cruise Lines
woul d conpel us to reject this argunent on the nerits. There, the
Court enforced a forumsel ection cl ause agai nst an unsophi sti cated
cruise ship passenger, notwthstanding the disparity in the
parties' bargaining power and the fact that the contract had not
been subject to negotiation. 499 U S at 593-95. Aside fromthe
fact that Haynsworth, Leslie, and the other plaintiffs are
consi derably nore sophisticated than was the passenger in Carnival
Crui se Lines, we find nothing of substance to di stinguish that case
from the case at bar. I ndeed, a careful exam nation of the
evidence underlying the plaintiffs' clainms reveals that the 1986
Ceneral Undertaking was an agreenent considerably nore equitable
than the one at issue there. Carnival Cruise Lines thus conpels us

to hold the plaintiffs to their respective contracts, includingthe
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FS/ CCOL cl ause to which they duly agreed.!®

C.

The plaintiffs also contend that the General Undertaking's
FS/COL clause is “unreasonable” because it contravenes public
policy as enbodied in the antiwaiver provisions of federal
securities law, Texas securities law, and the Texas DTPA The
Leslie district court agreed with this argunent; the Haynsworth
district court did not. Although we are unable to identify any
deci sion specifically addressing the FS/ COL cl ause as regards the
antiwai ver provisions of the Texas laws, five of our sister
circuits have previously rejected this argunent as to the federal
statutes.!® Besides the district court in Leslie, the only court
that has ever refused to enforce the General Undertaking' s FS/ COL
clause on these grounds is the Ninth GCrcuit. See Richards, 107
F.3d at 1426-28.

The antiwai ver provisions are straightforward. Section 14 of
the Securities Act of 1933 provides: “Any condition, stipulation,

or provision binding any person acquiring any security to waive

8 Accord Kevlin Serv., Inc. v. Lexington State Bank, 46 F.3d 13, 15 (5th Cir
1995) (holding that The Brenen's presunption of enforceability applies to forum
sel ection clauses in formcontracts); Dillard v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 961 F. 2d 1148, 1154-55 (5th Cir. 1992) (hol di ng t hat adhesi on contracts
requiring arbitration of securities disputes are not unconsci onabl e as a matter of

I aw) .

19 see Allen, 94 F.3d at 928-30; Shell, 55 F.3d at 1229-32; Bonny, 3 F.3d at
160-62; Roby, 996 F.2d at 1363-66; Riley, 969 F.2d at 957-58.
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conpliance with any provision of this subchapter or of the rules
and regul ations of the Comm ssion shall be void.” 15 U S.C. 8§ 77n.
Section 29(a) of the Securities Exchange Act of 1934, 15 U S.C
8§ 78cc(a), and the antiwaiver provision of the Texas Securities
Act, Tex. Rev. Qv. STAT. ANN. art. 581-33L (Vernon Supp. 1997), are
substantively identical for purposes of the issue before us.
Simlarly, the antiwaiver provision of the DTPA provi des generally
that “[alny waiver by a consuner of the provisions of this
subchapter is contrary to public policy and is unenforceable and
void.” DTPA 8§ 17.42(a), Tex. Bus. & Cou CooeE ANN. § 17.42(a) (Vernon
Supp. 1997).

As a threshold matter, Lloyd's argues that nothing Nanes
acquire in the course of their relationship wth Lloyd's
constitutes a “security” within the neaning of federal and Texas
securities laws and that the plaintiffs are not “consuners” who
have acquired “services” within the neaning of the DTPA. See DTPA
§ 17.45, Tex. Bus. & Cou CobE ANN. 8§ 17.45 (Vernon 1987) (defining
“consuner” and “services”). The Suprene Court confronted simlar
argunents in Scherk, ultimately affirmng a dismssal wthout
addressing the question of whether the plaintiffs had acquired
securities. Scherk, 417 U S. at 514 n.8. Because, as the Suprene
Court did in Scherk, we ultimately find the forumsel ection cl ause
enforceable, we follow the sane route here and express no view on

the nerits of these argunents.
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As with the fraud and overreachi ng cl ai ns, the basic franmework
for analyzing the plaintiffs' Texas and federal public policy
argunents is the strong presunption of enforceability established
by The Brenen and Scherk, and t he hi ghest hurdl e t hey nust overcone
to denonstrate “unreasonabl eness” is Scherk. There, the plaintiff
al l eged violations of 8 10(b) of the Exchange Act and attenpted to
resi st enforcenent of an arbitration clause on the basis of the
act's antiwaiver provision, one of the statutes invoked here.
Appl ying The Brenen, the Court rejected this argunent and al ong
with it the viewthat

only United States laws and United States courts shoul d

determne this controversy in the face of a solem

agreenent between the parties that such controversies be
resolved elsewhere. . . . To determne that “Anerican
standards of fairness” . . . nust nonethel ess govern the
controversy deneans t he standards of justice el sewhere in

the worl d, and unnecessarily exalts the prinmacy of United

States | aw over the | aws of other countries.

Scherk, 417 U S. at 517 n.11. The Court went on to reiterate The
Brenen's rejection of the “parochial” notion that all disputes in
i nternational business transactions “nust be resolved under our
| aws and in our courts,” reasoning that “[w e cannot have trade and
comerce in world markets . . . exclusively on our terns, governed
by our |laws and resolved in our courts.” 1d. at 519 (quoting The
Brenen, 407 U. S. at 9).

More general ly, we nust tread cautiously before expandi ng the
operation of U S. securities lawin the international arena. The

regul atory regi me Congress has constructed i s “desi gned to protect
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American investors and markets,” not to stanp out “any fraud that
sonmehow touches the United States.” Robi nson v. TCI/US West
Communi cations Inc., 117 F.3d 900, 906 (5th Gr. 1997). To insist
on the application of American securities | aw where the | aws of the
parties' agreed-upon forum neet this concern would be the very
hei ght of the parochialism that The Brenen condemned. See The
Brenmen, 407 U. S. at 9.

This is particularly so in the case of England, a forumthat
American courts repeatedly have recognized to be fair and
impartial.? W have not hesitated to force plaintiffs to litigate
their clainms of securities fraud in that nation, differences
bet ween Engli sh and Anerican renedi es notwi t hstandi ng. %

Beginning with the presunption that the FS/COL clause is
bi ndi ng, and recogni zing the plaintiffs' “heavy burden of proof” to
overcone this, The Brenen, 407 U S. at 17, we thus proceed to
consider the plaintiffs' argunents against enforcenent of the
clause. They initially attenpt to distinguish Scherk on the ground
that the Nanes' transactions with Lloyd' s were not “international
busi ness transactions.”

The nost charitable adjective with which to describe this

argunent is “di si ngenuous.” Each of the Anerican plaintiffs signed

20 see, e.g., id. at 12; Riley, 969 F.2d at 958; Syndicate 420 at Lloyd's
London v. Early Am Ins. Co., 796 F.2d 821, 829 (5th Cir. 1986).

2l see Robinson, 117 F.3d at 907-09 (affirming referral of securities fraud
clainms to England on ground of f.n.c.).
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a series of agreenents with English entities and traveled to
Engl and as part of the process of becomng a Nane. W need not
dwel | on this contention any further, it being sufficiently obvious
that an agreenent is “international” when it involves an Anerican
Nane' s underwriting international insurance policies in an English
mar ket, pooling resources with other Nanmes from over eighty
countries, and all the while explicitly agreeing to be bound by
English | aw

The plaintiffs also aver that Scherk and the Suprene Court's
ot her forumsel ection cases are distinguishable in that they dealt
wth forum selection clauses unacconpanied by choice-of-I|aw
cl auses. The clainmed significance of this is that a forum
sel ection clause, inisolation, acts only to deprive the aggrieved
party of a “procedural right” to a particular forum whereas a
forum sel ection clause in conbination with a choice-of-1aw cl ause
i nperm ssi bly extinguishes both a “procedural right” and a nore
i nportant “substantive right” to the renedies afforded by a
particular statute or conmmon-law cause of action. The Ninth
Circuit placed substantial weight on this distinction, ultimtely
concluding that the FS/COL clause “require[s] the waiver of
substantive provisions of the 1933 and 1934 Acts and [is]
consequently void.” R chards, 107 F.3d at 1428.

Plaintiffs are at |least partially wong in their prem se, for

Scherk involved a foreign forum sel ection clause acconpani ed by a
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choice-of -l aw clause selecting the law of IIlinois. Scher Kk,
417 U.S. at 508. Presumably, this neant that the parties could
rely on the protections of the federal securities | aws as well, but
the decision did not rest on this assunption. |Instead, the Court
roundly rejected the notion that a forum sel ection clause can be
circunvented by a party's asserting the unavailability of American
remedies. See id. at 517-19.

The Scherk Court's failure to draw the distinction the
plaintiffs urge seens emnently sensible to us, for surely it is
obvious that, even in the absence of a choice-of-law clause,
enforcenent of a foreign forum selection clause frequently wll
result in the application of foreign law to the dispute. See
Scherk, 417 U S. at 519 n.13. Choice of law is often one of the
reasons for obtaining a forum selection clause. The Brenen,
407 U. S. at 13-14 n.15.

It cannot be the case that, by virtue of a foreign forum
selection clause standing alone, the donestic party to an
i nternational business agreenent retains a “substantive right” to
assert the renedies and protections of Anerican statutes in the
contractual ly agreed-upon forum The sophisticated individuals
entering into these agreenents are hardly so naive as to believe
that by choosing only a foreign forumand not the awto be applied
therein, they thereby retain sone inalienable privilege of

litigating their disputes under Anerican | aw.
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It is unrealistic to expect a foreign tribunal even to
entertain this notion, when faced with parties that have sel ected
the tribunal as their forum There is nothing talismanic about
Anmerican |l aw, and certainly nothing that conpels foreign courts to
“exalt [its] prinmacy” nerely because it provides renedies that
their laws do not. Scherk, 417 U S. at 517 n.11

The plaintiffs protest that Mtsubishi and Vimar Seguros
support their theory about conbination forum sel ection/choi ce-of -
| aw cl auses extingui shing substantive rights. It is a strained
readi ng of these decisions that they urge on us, however.

In Mtsubishi, 473 U S. at 640, the Court ordered Japanese
arbitration of an American autonobile dealer's antitrust clains
against its franchi sor, notw thstanding that the foreign arbitrator
m ght msapply U S |[|aw The key to the decision was the sane
driving force that was behind The Brenen and Scherk: “concerns of
international comty, respect for the capacities of foreign and
transnational tribunals, and sensitivity to the need of the
i nternational conmmer ci al system for predictability in the
resolution of disputes . . . .7 ld. at 629 (citing Scherk,
417 U. S. 506). Nonetheless, in dictum the Court stated that “in
t he event the choi ce-of-forumand choi ce-of -l aw cl auses operated in
tandem as a prospective waiver of a party's right to pursue
statutory renedies for antitrust violations, we would have little

hesitation in condeming the agreenent as against public policy.”
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ld. at 637 n.19. Pointing to this statenent, the plaintiffs urge
t he sane conclusion the Ninth CGrcuit reached in R chards, 107 F. 3d
at 1427, i.e., that the General Undertaking' s FS/ COL cl ause should
be condemmed here.

We do not read M tsubishi so broadly. Setting aside the fact
that it is dictum the quoted statenent, by its own terns, IS
limted to the antitrust context, as is Mtsubishi nore generally.

This circuit expressly has recognized that “'the antitrust
|aws of the United States enbody a specific congressional purpose
to encourage the bringing of private clains in the Arerican courts
in order that the national policy against nonopoly may be
vindicated.'”?2 Indeed, it is precisely this “crucial point of
difference” between antitrust suits and other types of actions,
Baungart v. Fairchild Aircraft Corp., 981 F.2d 824, 829-30 (5th
Cr. 1993), that led us to prohibit f.n.c. dismssals in antitrust
cases while allowing themin others.? Properly read in conjunction
wth ScherkSSa case in which the antiwaiver provisions of the
federal securities laws were directly before the CourtSSthis single

sentence fromM tsubi shi cannot be given the sweeping inplications

22Kenpe v. Ccean Drilling & Exploration Co., 876 F.2d 1138, 1142-43 (5th Gir.
1989) (quoting Laker Airways Ltd. v. Pan Anerican World Ai rways, 568 F. Supp. 811,
818 (D.D.C. 1983)).

23 See Industrial Inv. Dev. Corp. v. Mtsui & Co., 671 F.2d 876, 890-91 (5th
Cr. 1982), vacated on other grounds, 460 U S. 1007 (1983).
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that the plaintiffs and the Ninth Crcuit attribute to it.?

Vi mar Seguros, a case involving the enforceability of forum
sel ection and choice of | aw cl auses under the Carriage of Goods by
Sea Act (“COGSA"), 46 U.S.C. app. 8 1300 et seq., is simlarly
i napposite. Quoting Mtsubishi, the Court there expressed concern
that the conbination of a forum selection clause and a choice of
| aw cl ause m ght deprive the parties of their rights under COGSA,
a uniform system of international rules governing carrier and
shipper liability. Vimar Seguros, 515 U S at _  , 115 S .
at 2330 (quoting Mtsubishi, 473 U S. at 637 n.19).

But COGSA, unlike the American securities statutes or the
Texas laws, is “the culmnation of a nultilateral effort” to
establish such rules, an international schene the very nature of
whi ch woul d be frustrated by permtting parties to opt out of it.
ld., 515 UuS at _, 115 S C. at 2328. Because the
enforceability doctrine of The Brenen and Scherk i s grounded in the
speci al needs of parties contracting in international comerce, it
woul d make little sense to apply it against a statute specifically
designed to foster uniformty ininternational shipping agreenents.
ld. As the Second Crcuit has recogni zed, application of the usual

enforceability rules to COGSA woul d create an exception that “woul d

24 pccord Shell, 55 F.3d at 1230-31; Bonny, 3 F.3d at 159-61; Roby,
996 F.2d at 1364 & n.3; Riley, 969 F.2d at 956-57.
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swal | ow t he whole.” AVC Nederland, 740 F.2d at 160. %°

Qur judgnent is also infornmed by the fact that the Suprene
Court has never overrul ed, or indeed even expressly limted, either
The Brenmen or Scherk. Quite sinply, Scherk rejected the idea that
the antiwaiver provisions of U S securities |aws bar enforcenent
of forum selection clauses in international transactions. As
Scherk is directly on point, we are bound to followit, regardl ess
of whether we believe (or, as the case may be, do not believe) that
| at er decisions have underm ned its rationale. 2"

Haynsworth and Leslie's remaining objections to the
enforcenent of the FS/CO.L clause essentially echo the N nth
Crcuit's view “The available English renmedi es are not adequate
substitutes for the firmshields and finely honed swords provided
by Anmerican securities |law.” Ri chards, 107 F.3d at 1430. The
Ameri can systemof securities regulation nmay be the broadest, nost
conprehensive of all. W refuse to accept the notion, however,
that the sheer scope of U S. securities |law automatically renders
that of other countries inferior or should provide Anerican
i nvestors a neans to escape their contractual obligations when they
begin to prove too costly.

The view that every foreign forums renedies nust duplicate

25 Accord Mtsui, 111 F.3d at 34 (enforcing conbination forum sel ection
cl ause/ choice of |aw clause choosing COGSA as the applicable I aw).

26 See Rodriguez de Quijas v. Shearson/Anerican Express, Inc., 490 U.S. 477,
484 (1989).
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t hose avai |l abl e under Anmerican | aw woul d render all forumsel ection
cl auses worthl ess and woul d severely hinder Anericans' ability to
participate in international commerce. W whol eheartedly adopt the
Second Circuit's response to the plaintiffs' contention:

It defies reason to suggest that a plaintiff may

circunvent forumsel ection and arbitration clauses nerely

by stating clains under | aws not recogni zed by the forum

selected in the agreenent. Aplaintiff sinply would have

to allege violations of his country's tort law or his

country's statutory |law or his country's property lawin

order to render nugatory any forumsel ection cl ause that
inplicitly or explicitly required the application of the

| aw of another jurisdiction. W refuse to allow a

party's solemm prom se to be defeated by artful pleading.
Roby, 996 F.2d at 1360 (enphasis in original).?

Caref ul wei ghi ng of these considerations |leads us to join the
majority of courts that have considered this issue in concluding
that the antiwaiver provisions of U S. securities |aws do not bar
enforcenent of the FS/COL clause. The sanme reasoning conpels an
identical conclusion as to the antiwaiver provisions of the Texas
Securities Act and the DTPA.

As ot her courts have observed, English | aw provides a variety
of protections for fraud and msrepresentations in securities

transactions.?® As the Allen court recogni zed, for exanple, English

|aw permts Nanes to bring “clains based on the tort of deceit,

2" See al so Robinson, 117 F.3d at 909 (hol ding that the substantially greater
scope of di scovery under Anerican | awdoes not bar transfer to Engl and on ground of
f.n.c.).

8 g5ee Allen, 94 F.3d at 929; Shell, 55 F.3d at 1231; Bonny, 3 F.3d at 161;
Roby, 996 F.2d at 1365; Riley, 969 F.2d at 958.
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breach of contract, negligence, and breach of fiduciary duty,” with
possi bl e “i njunctive, declaratory, recissionary, andrestitutionary
relief.” 94 F.3d at 929 (citing Shell, 55 F.2d at 1230-31).

| ndeed, in sonme respects English | aw appears to provi de even
greater protections than does U. S. |aw. See Roby, 996 F. 2d at 1365
(noting t he “l ow sci enter requi renents” of Engl i sh
m srepresentation law). The plaintiffs' renedies in England are
adequate to protect their interests and the policies behind the
statutes at issue.

Havi ng previously enjoyed the benefits of Lloyd s contractual
obligations to them the plaintiffs nust now live up to theirs as

well. The FS/COL nust be enforced, and the plaintiffs as rep-

resentative[s] of the Anerican business comunity required to

“*honor [their] bargains.'" Mtsubishi, 473 U S. at 640 (quoting
Al berto-Culver Co. v. Scherk, 484 F.2d 611, 620 (7th GCr. 1973)
(Stevens, J., dissenting), rev'd, 417 U S. 506 (1974)). Because
the Leslie district court found otherw se, its judgnent is reversed

and remanded with i nstructions to dism ss. The Haynsworth district

court's judgnent of enforceability is affirnmed.

| V.
Finally, the Haynsworth plaintiffs claim that the district
court erred in dismssing their <clains wthout permtting

addi tional discovery and conducting an evidentiary hearing on the
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i ssue of whether the FS/ COL cl ause had been procured by fraud. W
find little nmerit in the discovery claim particularly given their
hal f hearted response to the district court's invitation to submt
“anything they wanted the court to consider.” In large part, the
Haynsworth plaintiffs appear to have relied on the record in
Leslie, a great deal of which has no direct relevance to their
cl ai ns.

A party seeking a continuance to conduct discovery nust
denonstrate “both why it is currently unable to present evidence
creating a genuine i ssue of fact and how a conti nuance woul d enabl e
the party to present such evidence.” Liquid Drill, Inc. v. US
Tur nkey Exploration, Inc., 48 F.3d 927, 930 (5th Cr. 1995). A
refusal to grant such a continuance is reviewable for abuse of
discretion only. 1d. A careful review of the record persuades us
that this standard has not been net, so we find no error.

The plaintiffs fare no better on their claimthat Mseley v.
Electronic & Mssile Facilities, 374 U. S. 167 (1963), required the
district court to conduct an evidentiary hearing. |In Mseley, the
party resisting enforcenent of an arbitration clause attacked not
only the overall agreenent but also the arbitration clause
specifically, claimng that it had been procured by fraud. 1d. at
169. The Court, noting that the allegation of fraud went straight
to the arbitration clause itself, held that that issue nust first

be adjudicated at “trial” before the cl ause coul d be enforced. 1d.
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at 171. This is entirely consistent, of course, with Prima Paint
and Scherk's requirenent that fraud nust go specifically to a forum
selection or arbitration clause in order to bar enforcenent.

Here, as in Moseley, the plaintiffs claim fraud in the
i nducenent of the FS/COL clause. As we have expl ai ned, however,
nothing in their nore specific allegations supports this claim At
best, what fraud they allege goes only to the 1986 GCeneral
Undertaki ng as a whole. Even reading Moseley literally, torequire
a “trial” rather than sinply a summary judgnent or ot her proceedi ng
in which the parties are permtted to submt evidenceSSan
interpretation the validity of which we need not and do not
reachSSt he plaintiffs have not nmet the threshold requirenent that
their clains go specifically to the clause. The district court

properly declined to hold an evidentiary hearing.

V.

Because we find the FS/COL clause of the 1986 GCeneral
Undert aki ng enforceable, we need not consider whether the suits
shoul d al so be dism ssed on the ground of f.n.c. For the reasons
stated above, we AFFIRM the judgnent of dism ssal in No. 96-20769

and REVERSE and RENDER a judgnent of dism ssal in No. 96-20805.
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