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Appeal from the United States District Court for the Southern
District of Texas.

Before DAVIS, SM TH and DUHE, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

C. A. Turner Construction Conpany and its subsidiary, T.C 1.,
Inc., appeal a declaratory judgnent that a clause in their
i nsurance policy excludes coverage for a personal injury suit
arising from the discharge of chemcal funes. Because the
excl usi on clause unanbi guously applies, we affirm the district
court's sunmary judgnent order.

| .

Thi s declaratory judgnent action arises froma March 14, 1990,
incident in which WIlliam Gal breath, a pipe-fitter for T.C.I., was
infjured while welding pipe at a Texaco chemcal plant in Port
Neches, Texas. At the tine, Gl breath and two ot her enpl oyees were

outdoors engaged in welding two flanges onto the ends of a



separated pi pe. The workers were standi ng on scaffol ding that was
enclosed in a plastic tent to protect them and the pipe under
repair fromrain. Rags had been stuffed into the pipe to prevent
chem cal | eakage. When the rags were renoved fromthe pipe, either
the rags or the chemcal in the pi pe nade contact with the hot pipe
that had just been welded; as a result, a cloud of phenol gas was
created. CGalbreath testified that he dove toward the entrance of
the plastic tent to escape the gas and suffered injuries through
i nhal ation of the gas and the fall.

On January 15, 1992, Glbreath instituted a state court
| awsuit for damages against C. A Turner, T.C 1., and Texaco. C A
Turner requested that its insurance carrier, Certain Underwiters
at Lloyd's London, et al. (Underwiters), undertake the | egal
defense and indemify C A Turner for any damages. |In response,
Underwiters denied that it provided coverage for the claim and
deni ed any duty to defend. According to Underwiters, an "absol ute
pol lution exclusion" clause in its insurance policy excluded
coverage for <clains arising out of pollution-related bodily
i njuries.

On Septenber 5, 1995, Underwriters brought this action seeking
a declaratory judgnent that its denial of coverage was proper. The
district court granted Underwiters' notion for summary judgnent.

C.A. Turner and T.C |. appeal that order.!?

IAfter the district court granted sunmary judgnent, the
underlying state litigation fil ed by Gal breat h agai nst Texaco, C A
Turner, and T.CI. was settled for $85, 000. Pursuant to its
contractual indemmity obligations to Texaco, C A Turner paid the
entire settlenent. Texaco has elected not to participate in this
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This court reviews the district court's grant of summary
judgnent and its interpretation of an insurance contract de novo.
Anmerican States Ins. Co. v. Nethery, 79 F.3d 473, 475 (5th
Cir.1996). The parties agree that Texas |aw governs this case.
Under Texas rules of contractual interpretation, if an insurance
contract is expressed in unanbiguous |anguage, its terns wll be
given their plain neaning and it wll be enforced as witten.
Puckett v. U S. Firelns. Co., 678 S.W2d 936, 938 (Tex.1984). |If,
however, a contract is susceptible to nore than one reasonable
interpretation, a court will resolve any anbiguity in favor of
coverage. |d.

The pollution exclusion clause at issue provides:
[I]t is hereby understood and agreed that this policy is

subject to the following exclusion[ ] and that this policy
shal |l not apply to:

Liability for any bodily and/or personal injury to or illness
or death of any person or |oss of, damage to, or |oss of use
of property directly or indirectly caused by or arising out of
seepage into or onto and/or pollution and/or contam nation of
air, land, water and/or any other property and/or any person
irrespective of the cause of the seepage and/or pollution
and/ or contam nation, and whenever occurring.

Appel l ants argue that the exclusion clause is inapplicable to the
wel di ng acci dent because the funmes were confined to the tenporary
tent over the scaffolding and only one individual and no property
was i njured. According to appellants, the ordinary neaning of

pol lution enconpasses only wdespread releases of hazardous
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substances into the environnent. Because the policy does not
define "pollution," "contam nation," or "seepage," they contend,
the ternms nust be limted to their ordinary neaning.

Appl yi ng Texas principles of construction, we nust determ ne
whet her the plain |anguage of the pollution exclusion clause
unanbi guousl y barred coverage for injuries related to this chem cal
rel ease. A Texas Suprene Court case exam ni ng anal ogous cl auses
provides a starting point for our analysis. In National Union Fire
Ins. Co. v. CBI Indus., Inc., 907 S.W2d 517 (Tex.1995), insurers
cl ai ned that absol ute pollution exclusions? barred coverage for an
accidental refinery explosion that produced a toxic hydroflouric

acid cloud over a city. One policy defined "pollutants" as "any
solid, 1liquid, gaseous or thermal irritant or contam nant,

i ncl udi ng snoke, vapor, soot, funmes, acids, alkalis, chem cals and

2The National Union policy at issue stated:

This policy does not apply to ... any Personal Injury or
Property Damage arising out of the actual or threatened
di scharge, dispersal, release or escape of pollutants,

anywhere inthe world; ... "Pollutants" neans any solid,
liquid, gaseous or thermal irritant or contam nant,
i ncludi ng snoke, vapor, soot, funes, acids, alkalis,
chem cals and waste material. Waste materials include

materials which are i ntended to be or have been recycl ed,
recondi tioned or reclained.

ld. at 519. Two other policies included provisions closer to
the one this court now considers:

Notwi t hst andi ng anything to the contrary contained in
this policy, this policy is anmended in that it shall not
apply to any claimor clains: For personal injuries or
property damages directly or indirectly caused by seepage
or pollution or contam nation of air, land, water or any
ot her property, however caused and whenever occurring.



waste material." 1d. at 519. Two other policies at issue did not

define pollution; however, like the policy here, they excluded
coverage for injuries caused by seepage, pol [ uti on, or
contam nation. Id.

The insured argued that the policies contained patent and
| atent anbiguities by virtue of the pollution exclusion clauses
because the parties did not intend the exclusions to cover
"accidental" releases. ld. at 521. The court found no patent
anbi guity because the policies' |anguage, on its face, was clear.
| d. Likew se, the court found no latent anbiguity: "Applying the
policies' language to the context of the claim here does not
produce an uncertain or anbiguous result, but leads only to one
reasonabl e concl usi on: the loss was caused by a cloud of
hydrofluoric acid, a substance which is clearly a "pollutant' for
whi ch coverage is precluded." 1d. at 521. Because "the policies
unequi vocally den[ied] coverage for damage resulting from
pol l utants, however the damage is caused," the court refused to
consider extrinsic evidence that could contradict or vary the
meani ng of the explicit contractual |anguage. 1d. at 521-22.

In Constitution State Ins. Co. v. Iso-Tex Inc., 61 F.3d 405
(5th Cr.1995), this court reached the sanme conclusion in a case
al so arising under Texas |aw. | so-Tex, the insured, sought
coverage for clains related to its all eged deposit of radioactive
mat eri al s near residences. |so-Tex contended that because nucl ear
materi al was covered by a separate policy exclusion, nuclear waste

was not clearly a pollutant under the pollution exclusion clause.



|d. at 409. The court, construing Texas law and relying |l argely on
the Texas Suprenme Court's decision in CBlI, accorded this argunent
no weight and concluded that the clause unanbi guously excl uded
radi oactive waste. Id.

Appel l ants seek to distinguish both CBI and |Iso-Tex on the
ground that those cases involved clear instances of traditional
environnental pollution rather than a sinple workplace accident.
Certainly, sonme jurisdictions have di stingui shed between di schar ges
t hat cause environnental harm and di scharges that do not and have
concl uded that exclusion clauses may be anbi guous when applied
outside the context of environnental pollution.® On the other
hand, a nunber of courts, including this one, have exam ned the
pl ai n | anguage of the sane or sim |l ar exclusions and concl uded t hat
t hey preclude coverage of liability arising out of rel eases that do

not cause w despread environnental harm* |In American States Ins.

3See, e.g., Lunbernmens Mut. Cas. Co. v. S-Wlindustries, Inc.,
39 F.3d 1324 (6th Cir.1994); Regional Bank of Col orado v. St. Paul
Fire & Marine Ins. Co., 35 F.3d 494 (10th G r.1994); Sar gent
Const. Co. v. State Auto. Ins. Co., 23 F.3d 1324 (8th G r.1994);
| sland Associates, Inc. v. Eric Goup, Inc., 894 F.Supp. 200
(WD. Pa. 1995) ; Westchester Fire Ins. Co. v. Cty of Pittsburg,
Kan., 794 F.Supp. 353 (D.Kan.1992), aff'd, 987 F.2d 1516 (10th
Cir.1993); Anmerican States Ins. Co. v. Kiger, 662 N E 2d 945
(I'nd.1996); Atlantic Mut. Ins. Co. v. MFadden, 413 Mass. 90, 595
N. E. 2d 762 (1992); Continental Cas. Co. v. Rapid-Anerican Corp.
80 N.Y.2d 640, 593 N.Y.S.2d 966, 609 N. E.2d 506 (1993); Karroll wv.
Atonergic Chenetals Corp., 194 A D.2d 715, 600 N Y.S 2d 101
(N. Y. App. Di v. 1993).

‘See Park-0Chio Indus., Inc. v. Hone Indem. Co., 975 F.2d 1215
(6th Gr.1992); Brown v. Anerican Mdtorists Ins. Co., 930 F. Supp.
207 (E.D.Pa.1996); Bitum nous Cas. Corp. v. RPS Co., 915 F. Supp.
882 (WD. Ky. 1996); Essex Ins. Co. v. Tri-Town Corp., 863 F. Supp
38 (D. Mass. 1994); Larsen Ol Co. v. Federated Service Ins. Co.
859 F. Supp. 434 (D.O.1994), aff'd, 70 F.3d 1279 (9th Cir.1995);
Anmerican States Ins. Co. v. Zippro Constr. Co., 216 Ga. App. 499,
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Co. v. Nethery, 79 F.3d 473 (5th G r.1996), the plaintiff filed
suit against painting and repair contractors, alleging that funes
frompaint and glue used in her hone had injured her. 1|d. at 474.
The contractors demanded that their insurer, Anmerican States,
provide their legal defense, and the insurer, in turn, filed a
declaratory action alleging that the policy's absolute pollution
excl usi on barred the clai munder Mssissippi law. 1d. at 475. The
insureds argued that paint and glue funmes did not constitute
pol | utants because they do not ordinarily inflict injury. 1d. at
476. After reviewi ng several cases in which simlar substances
were held to be pollutants, this court concluded that "[t]he
pol l uti on exclusion at issue enconpasse[d] nore than traditional
conceptions of pollution" and, therefore, excluded coverage. |d.
at 477.

Gui ded by the | anguage of the pollution exclusion clause and

455 S. E. 2d 133 (1995); Econony Preferred Ins. Co. v. G andadam
275 111.App.3d 866, 212 IIl.Dec. 190, 656 N E 2d 787 (1995);
Bernhardt v. Hartford Fire Ins. Co., 102 M. App. 45, 648 A 2d 1047
(1994), cert. granted, 337 Md. 641, 655 A 2d 400 (1995); League of
M nnesota Cities Ins. Trust v. Gty of Coon Rapids, 446 N.W2d 419
(M nn. App. 1989); Denmakos v. Travelers Ins. Co., 205 A D 2d 731

613 N VY.S. 2d 709 (N.Y.App.Div.1994); Madi son Constr. Co.
Harl eysville Mut. Ins. Co., 451 Pa. Super. 136, 678 A. 2d 802 (1996)
appeal granted, --- Pa. ----, 690 A 2d 711 (Pa.1997); Cook v.

Evanson, 83 Wash. App. 149, 920 P.2d 1223 (1996); Donal dson v.
Urban Land Interests, Inc., 205 Ws.2d 404, 556 N W2d 100
(Ws. App. 1996), review granted, 207 Ws.2d 285, 560 N w2d 273
(1996); see also CBI, 907 S.W2d at 522 n. 8 (citing cases froma
nunber of jurisdictions concluding that simlar absol ute pollution
excl usions were clear and unanbi guous); Tri County Svc. Co. v.

Nationw de Mut. Ins. Co., 873 S.W2d 719, 721 (Tex. App. —San Antoni o
1993, wit denied) ("On the basis of the plain neaning of the
exclusion in question, virtually all courts in other jurisdictions
whi ch have considered such an exclusion have found that it
precludes all coverage of any liability arising out of the rel ease
of pollutants.").



the Texas Suprenme Court's decision in CBI, we conclude that
coverage for damage resulting fromthe release of phenol gas is
i kewi se excluded. The clause clearly excludes "[l]iability for
any bodily and/or personal injury ... directly or indirectly caused
by or arising out of seepage into or onto and/or pollution and/or
contam nation of air, |and, water and/or any other property and/ or
any person irrespective of the cause of the seepage and/or
pol lution and/or contam nation, and whenever occurring."” The
clause does not |limt its application to only those discharges
causi ng environnmental harm in contrast, it speaks broadly of
“"[l]iability for any bodily or personal injury." This |anguage is
not anbi guous; a plain reading of the clause dictates the
conclusion that all damage caused by pollution, contam nation, or

seepage i s excluded fromcoverage. Although the policy itself does

not define these terns, pollution has been defined as
"[c]ontam nation of air ... by the discharge of harnfu
substances.” Wbster's Il New Riverside University Dictionary 911

(1984). Here, Galbreath's injuries stemmed fromthe discharge of
phenol gas that contam nated the air inside the tent enclosing the
scaffolding; the release of the toxic chem cal allegedly rendered
hi munable to breathe. Thus, the phenol gas em ssion constituted
bodily-injuring pollution or contam nation, and coverage for C A
Turner's claimis precluded under the pollution exclusion clause.

Additionally, while the Texas Suprene Court has not faced the
application of a pollution exclusion clause in this context, our

conclusion that coverage is excluded is consistent with CBl 's



broad | anguage. The CBI court specifically stated that the
pollution exclusion clauses in that case "unequivocally deny
coverage for damage resulting from pollutants, however the danage
is caused."” CBl, 907 S.W2d at 522 (enphasis added). Thi s
| anguage does not support a distinction between environnental
pol l uti on and wor kpl ace cont am nati on.
We appreciate the difficulty i nherent in defining the scope of
a pollution exclusion clause when the damage-causing incident
i nvol ves a commonly used chem cal or when only a slight anmount of
substance is released. As the Seventh G rcuit has noted:
The terns "irritant" and "contam nant," when viewed in
isolation, are virtually boundl ess, for "thereis virtually no
substance or chem cal in existence that would not irritate or
damage sone person or property.” Wthout sone limting
principle, the pollution exclusion clause would extend far
beyond its intended scope, and lead to sone absurd results.
To take but two sinple exanples, reading the clause broadly
woul d bar coverage for bodily injuries suffered by one who
slips and falls on the spilled contents of a bottle of Drano,
and for bodily injury caused by an allergic reaction to
chlorine in a public pool. Although Drano and chlorine are
both irritants or contam nants that cause, under certain
conditions, bodily injury or property danmage, one woul d not
ordinarily characterize these events as pollution.
Pipefitters Welfare Educ. Fund v. Wstchester Fire Ins. Co., 976
F.2d 1037, 1043 (7th Cr.1992) (citations omtted). W agree with
the Seventh Circuit's comon-sense approach. However, we do not
believe that our conclusion offends that approach in view of the
substanti al nature of the discharge that occurred here. According

to Gal breath's deposition testinony, once the rags were renoved

fromthe pipe, "it was just |ike sonebody .... threw a snoke bonb
inthere. | couldn't even see—ouldn't see a hand in front of your
face." The em ssion of the harnful funmes filled up a tenporary
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pl astic tent that encl osed scaffol ding intended to support at | east
t hree people. The scope of this release distinguishes it fromthe
Seventh Circuit's exanple of the spill of a bottle of Drano and
supports our concl usion.

Appel l ants al so contend that a "Seepage and Pol |l ution Buy-
Back Clause" in the insurance policy is anbiguous.® Under that
provi sion, coverage of occurrences excluded under the pollution
excl usion clause is reinstated when four conditions are satisfied.
Cenerally, it allows coverage for sone unintentional rel eases when
proper notice is given the insurer. To satisfy the notice
provision, the insured nust show that "[t]he occurrence becane
known to the assured within 168 hours after its commencenent and

was reported to Underwriters within 90 days thereafter." Because

That cl ause provides, in pertinent part:
Seepage and Pol | uti on Buy-Back (168 Hour O ause)

Notw t hstanding the absolute seepage and pollution
exclusion contained in this policy, these shall not apply
provi ded that the assured establishes that [ ] all the
foll ow ng conditions have been net.

A. The occurrence was sudden and accidental and was neither
expected nor intended by the assured. An accident shall not
be consi dered uni ntended or unexpected unl ess caused by sone
intervening event neither expected nor intended by the
assured.

B. The occurrence can be identified as comencing at a specific
time and date during the termof this policy.

C. The occurrence becane known to the assured within 168 hours
after its commencenent and was reported to Underwiters within
90 days thereafter.

D. The occurrence did not result fromthe assured's i ntenti onal and
willful wviolation of any governnent statute, rule or
regul ati on.
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appellants failed to conply with this notice requirenent, coverage
for the occurrence here was not reinstated.® Appellants argue,
however, that the clause i s anbi guous because nothing in the policy
di stingui shes between an occurrence that falls within the scope of
the pollution exclusion—+equiring conpliance with the special
notice provisions of this clause—and one that does not.

In effect, this argunent sinply revisits appellants' earlier
contention that the pollution exclusion clause itself is anbi guous
because it does not clearly define what constitutes pollution. The
district court concluded that, |ike the exclusion clause, "the
| anguage of the "buy-back' clause is unanbiguous and nust be

enforced according to its "plain nmeaning.' Certain Underwiters
at Ll oyd' s London v. C. A Turner Constr. Co., 941 F. Supp. 623, 629
(S.D. Tex.1996). W agree. Prelimnary |anguage in the buy-back
clause specifically references the pollution exclusion clause;
under the "plain neaning" of the clause, the "occurrence" in the
buy-back clause is the activity discussed in the pollution
excl usi on cl ause. Because we concluded that the pollution
exclusion clause was unanbi guous under Texas |law, we |ikew se
concl ude t hat the buy-back clause is subject to only one reasonabl e

interpretation.

Under Texas law, notice provisions are enforceable. See,

e.g., Harwell v. State Farm Mut. Auto. Ins. Co., 896 S.W2d 170,
174-75 (Tex. 1995) (holding that insurer was not bound by judgnment
agai nst insured where insured failed to notify insurer of pending
| awsuit as policy required and | ack of notice prejudiced insurer).
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For these reasons, the district court summary judgnent is
AFF| RVED.
AFF| RVED.
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