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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The principal issue at hand is whether, prior to a sua sponte
downwar d departure, the district court nmust give FED. R CRM P. 32
pre-sentencing notice to the Governnent. Joseph Pankhurst appeal s
his conviction under 18 U S.C. § 201(b)(1)(A) for “corruptly
giviing] ... [$10,000] to [a] public official ... with ... intent

to influence [an] official act”; he challenges both the jury
instruction describing the “official act” (“acceptance of an offer
by [ Pankhurst] to purchase a | oan being sold ... by the Resol ution
Trust Corporation”) and the sufficiency of the evidence, especially
concerning his corrupt intent. The Governnment cross-appeals from
the downward departure, in part because it was not given notice.

We AFFIRM the conviction, but VACATE and REMAND for resentencing.



| .

Pankhurst and his wfe owned Atlas G| Conpany. In early
1992, Pankhurst, through Atlas G, acquired Jetera Fuels
Term nal ing Corporation for only $2,500. But, Jetera was burdened
with a $5.6 m|lion debt on two | oans from TexasBanc Savi ngs (TBS),
with nonthly paynents of approximately $60,000 and with Jetera's
property as security. TBS had failed prior to Atlas Gl’s
acquisition of Jetera; the TBS | oans were nmanaged by t he Resol ution
Trust Corporation (RTC), which, inter alia, had the power to
forecl ose on Jetera’ s property in event of default.

In md-1992, although Jetera was not in default on either | oan
and was profitable, Pankhurst, as chairman of Jetera, requested
that the RTC consolidate the |oans and reduce the principal to
$1.75 mllion. The RTC responded that the | oans had been grouped
wth others for sale, and that their terns could not be negoti ated
then. Later that year, Jetera defaulted on the |oans.

In response to the default, the RTC advi sed Pankhurst that it
woul d order an appraisal and environnental assessnent of Jetera.
Pankhurst, again on behalf of Jetera, again requested | oan
consol i dati on and reducti on.

In June 1993, Pankhurst, now on behalf of Atlas G| Conpany,
offered to the RTC to purchase for $500,000 either the Jetera
property or the Jetera | oans. In response, Ronnie Hooks, a
contract enployee for the RTC who was acting as senior asset
manager for TBS, nmet wth Pankhurst at the RTC s offices in

Houst on, Texas.



Hooks advi sed Pankhurst at the neeting that the RTC had
recei ved conpeting offers for the property securing the | oans; that
Jetera’ s apprai sed val ue was approxi mately $800, 000; that the RTC
was receiving approxi mately 70% of the appraised value for simlar
properties; and that, therefore, if Pankhurst increased his offer
from $500,000 to $560,000, it mght be accepted. Pankhur st
increased his offer accordingly. And, later in the discussions,
Pankhurst placed a stack of cash on the table. At this neeting,
Hooks i nformed Pankhurst that he did not have the authority to
accept Pankhurst’s $560,000 offer to the RTC, in addition, he
nei t her accepted nor rejected Pankhurst’'s offer of cash.

Concerning the cash placed on the table, Pankhurst testified
that he had asked if an attorney woul d be necessary, and whet her
Hooks knew anyone wlling to act as a consultant during the
negotiations with the RTC, that he stated to Hooks that he had seen
advertisenents about fornmer RTC enployees offering to work as
consultants; that he opened his briefcase in order to show Hooks
such an advertisenent, stating that he had seen about “ten of
these”; and that sone cash al so happened to be in the briefcase,
because he was about to nmake a deposit and, therefore, a deposit
slip was bound to the top of the cash. On the other hand, Hooks
testified that he understood the “ten of these” comment to be a
reference to ten simlar piles of cash.

Hooks reported Pankhurst’s actions concerning the cash to the
RTC. An investigation ensued, with Hooks assisting the FBI. In

recorded tel ephone conversations, Hooks and Pankhurst discussed



di fferent docunents Pankhurst would have to submt to the RTC, and
t he amobunt of Hooks’ “consulting fee”, which they set at $10, 000.

Duri ng these recorded conversations, Hooks tol d Pankhurst that
he did not want to neet at obvious places. They net at a hotel;
Pankhur st then took Hooks to Pankhurst’s car.

At the car, Hooks, wearing a recordi ng device, stated that he
had nore work to do to get Pankhurst the deal he wanted fromthe
RTC, that he had been afraid when Pankhurst first approached him
about the deal in the RTC offices; and that, within a few days, he
coul d obtain acceptance of Pankhurst’'s offer to the RTC

At that point, Pankhurst said that he woul d pay Hooks hal f of
t he $10,000 then and the other half when his offer to the RTC was
accepted. He handed Hooks a binder |abeled “corporate records”
t he bi nder contai ned cash. Pankhurst gave Hooks part of the cash
and said he would keep the rest in the trunk of his autonobile.

Hooks delivered to the FBI the binder received fromPankhurst.
It contained $5,000 in cash.

At Hooks’ request, the two nen net two days |ater at the sane
hotel. Again, Hooks was wearing a recording device and they net in
Pankhurst’s car. Pankhurst handed Hooks a letter offering
$560, 000, a settlenent docunment, and a $2, 000 ear nest noney check.
In turn, Hooks gave Pankhurst a letter accepting the offer, and
explained that Atlas Ol would be the purchaser and that the
transaction woul d probably close by the end of the nonth. Wen

Hooks asked about j ob opportunities, Pankhurst suggested t hat Hooks



work for him Pankhurst al so gave Hooks the second $5,000 in a
brown mani | a envel ope, telling himto “put this in your briefcase”.

Pankhurst was arrested at the subsequent, videotaped neeting
he was instructed to attend to close the transaction. He was
convicted by a jury of bribery of a public official, a violation of
18 U.S.C. §8 201(b)(1)(A). Pankhurst’s notions, during and after
trial, for judgnment of acquittal were denied, as was his notion for
new trial .

At sentencing, consistent with the recommendation in the
Presentence Report, the Governnent urged a guidelines sentencing
range of 51 to 63 nonths. I nstead, the district court, wthout
havi ng given Rule 32 pre-sentencing notice of a possible dowward
departure, ruled that the guidelines did not apply adequately to
Pankhurst’s of fense and ordered a downward departure. Because of
the resulting |low offense I evel, and the fact that Pankhurst was a
first offender, probation was a sentencing option. Pankhurst was
pl aced on probation for one year (with hone confinenent) and fined
$50, 000. The sentence was stayed pendi ng appeal .

1.

Pankhurst chall enges the description for the “official act”
used in the jury charge and clainms there was i nsufficient evidence
for conviction, in part because of a clainmed failure to prove
corrupt intent. The Governnent chall enges the downward departure,
contending in part that it nmade a sufficient objection at

sent enci ng about not being given notice of a possible departure.



A

Pankhurst’s one count indictnent contained two possible
grounds for conviction. He was charged with violating subparts (A)
and (B) of 18 U.S.C. 8 201(b) (1), which proscribes:

[d]irectly or indirectly, corruptly giv[ing],

offer[ing] or prom s[ing] anything of value to

any public official ... wth intent

(A) to influence any official act; or

(B) to influence such public official ... to

commt or aid in conmtting ... any fraud ..

on the United States. ...
18 U.S.C. 8§ 201(b)(1). But, the court did not submt subpart (B)
(fraud) to the jury as a possible basis for conviction.
Accordingly, the only possible basis for conviction was an intent
“to influence an official act” (subpart (A)), not an intent to
effect a fraud on the United States (subpart (B)).

Accordingly, the court instructed the jury that it could
return a qguilty verdict only if it found, beyond a reasonable
doubt, both that Pankhurst “directly or indirectly gave, offered or
prom sed $10,000 to Ronald Hooks, a public official”; and that
Pankhurst “did so corruptly [defined for the jury as “done
intentionally with an unl awful purpose”], with intent to influence
an official act by a public official”. The “official act” was

defined as the act described in the indictnent; therefore, the

pertinent portion of the indictnment was included then in the

char ge:
Pankhur st , did directly and indirectly
corruptly give, offer, and prom se ... $10, 000
.. to a public official, nanely Ronald
Hooks[,] ... with the intent to influence an
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official act and to influence a public
official, nanely Ronald Hooks, to commt and
aid in commtting a fraud upon the United
States. That is the acceptance of an offer by
t he defendant to purchase a | oan being sold to
t he public by t he Resol ution Tr ust
Corporation.!?

The court’s proposed charge had not contained a definition or
description of the “official act” in issue. At the earlier charge
conference, in his objections to that proposed charge, Pankhurst’s
counsel had contended, in a very general way, that the court should
add such a definition or description. But, other thanreferringto
the I anguage in the indictnent, Pankhurst’s counsel did not offer
a definition. And, when the court stated that the description in
the indictnment would constitute the definition for the “official
act”, Pankhurst’s counsel did not object to the inclusion of the
fraud | anguage al so contai ned there. Restated, he did not request
that the fraud | anguage be redacted. In fact, he agreed to the
i ndi ctment, which included the fraud | anguage, being used as the
description or definition of the official act.

Now, however, on appeal with different counsel, Pankhurst

asserts that the court commtted reversible error inits “official

act” instruction. Pankhurst conplains that, instead of granting
his “request[] ... [to] instruct the jury specifically what they
must find as the ‘official act’”, the court used the indictnment for

t hat purpose. Li kewi se, he conplains, nost belatedly, that the

. Concerning the difference in punctuation surroundi ng
“that is” in the last sentence of the above-quoted transcribed
charge and in the indictnent, see note 2, infra.



i ndi ct ment cont ai ned | anguage concerni ng fraud as a possi bl e ai mof
the paynent to Hooks, nmaking conviction on the fraud elenent
possi bl e, even though the court refused to submt that elenent to
the jury. In the alternative, Pankhurst wurges, again nost
bel atedl y, that, because the fraud | anguage was left in, it should
have been defi ned.

But, again, Pankhurst did not object to the inclusion of the
fraud | anguage, nor to the failure to define fraud, when the court
opted to use the indictnent to describe the official act. As
noted, Pankhurst had, however, requested earlier that the court
define the official act. On the other hand, as al so noted, he did
not provide or suggest a definition, other than agreeing to the
i ndi ctnment’ s | anguage being incorporated for that purpose.

Therefore, were Pankhurst challenging only the inclusion of
the fraud | anguage, we woul d, at nost, reviewonly for plain error.
E.g., United States v. Calverley, 37 F.3d 160, 162-64 (5th GCr.
1994) (en banc). (In fact, as discussed infra, based on the
colloquy at the charge conference, the issue presented is quite

close to being invited error.)? However, because Pankhurst did

2 As for the inclusion of the fraud | anguage, Pankhur st
clains also that it caused confusion and deprived himof a fair
trial. The indictnent was provided to the jury for its

del i berati on. As indicated in note 1, supra, for the “officia
act” description, the punctuation used in the indictnent is
slightly different fromthat used in the transcript of that portion
of the jury charge when the district court, in response to
Pankhurst’s request for a definition of the official act, verbally
i ncorporated part of the indictnent in defining the official act.
The pertinent part of the indictnment reads: “with the intent to
influence an official act and to influence a public official
nanmel y Ronal d Hooks, to commt and aid in commtting a fraud upon
the United States, that is, the acceptance of an offer by the
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object generally at the charge conference to the failure of the
proposed charge to describe or define the official act, we wll,
nost dubitante, review, under our usual standard, the refusal to
grant the requested instruction. (The detailed reviewthat foll ows
is also for the purpose of denonstrating further the total |ack of

merit in this issue.)

defendant to purchase a loan being sold to the public by the
[ RTC.” (Enphasi s added.) As reflected in the portion of the
charge quoted in the text, supra, the transcript of the charge, as
read to the jury, uses a period, instead of a conma, between “upon
the United States” and “that is” and does not have a comma after

“that is”. It reads in part: “wth the intent to influence an
official act and to influence a public official ... to commt :
a fraud upon the United States. That is the acceptance of an
offer....”

O course, the court reporter was sinply transcribing the
trial judge’ s verbal inclusion of this part of the indictnment. The
version seen by the jury was in the indictnent. W note this
punctuation difference only as a hyper-technical partial response
to Pankhurst’s hyper-technical, semantic contention about jury
conf usi on.

Pankhurst urges that the phrase “that i1s” caused confusion
because the act described after “that is” (acceptance of
Pankhurst’s offer for the | oan) m ght be understood to refer to the
“influence fraud” portion of the charge, as opposed to the
“influence an official act” portion; and that, as a result, both
the indictnment and charge were “vague and anbi guous”, nmaeking it
doubtful that the jury returned a unani nous verdict as to what the
“official act” was and, therefore, deprived himof his right to a
fair trial.

We di sagree. First, the pertinent portions of the indictnent
and the charge are neither vague nor anbiguous. It is clear that,
in each, the act described after “that is” refers to the official
act as well as to fraud. And, in any event, Pankhurst did not
present this objection at trial; again, even if there were an

error, we would review only for plain error. Once again, new
(appel l ate) counsel is raising a point that fornmer (trial) counsel
apparently felt, correctly, was not a source of error. In sum

there was no error.



Jury charges are reviewed only for an abuse of discretion; we
determ ne “whether the court’s charge, as a whole, is a correct
statenent of the |l aw and whether it clearly instructs jurors as to
the principles of |aw applicable to the factual issues confronting
them” United States v. MKinney, 53 F.3d 664, 676 (5th Cr.)
cert. denied, 116 S. C. 261 (1995). |If the trial court refuses a
requested instruction, the requesting party nust denonstrate that
the proposal: (1) was a correct statenent of the law, (2) was not
substantially covered in the charge as a whole; and (3) concerned
an inportant point in the trial such that failure to instruct the
jury on the issue seriously inpaired the defendant’s ability to
present a given defense. United States v. Smthson, 49 F.3d 138,
142 (5th Gr. 1995) citing, United States v. Chaney, 964 F.2d 437,
444 (5th Gir. 1992).

Qoviously, with respect to the first part of the test,
Pankhurst suffers greatly from his failure to submt to the
district court a specific definition of the “official act”. As
provided for by FED. R CrRM P. 30, he should have submtted a
witten request; he did not even verbally offer a definition.
Needl ess to say, wthout a specific proposal to review, we cannot
say that the definition which Pankhurst may have wanted woul d have
been legally correct. H's failure to submt a definition to the
court deprives us of the very subject of the requested appellate
review. Pankhurst’s nere (assuned) objection to the instruction
is, inshort, ineffective, and, nost arguably, brings our revi ew of

this issue to a cl ose.



But, in any event, the charge, as a whole, substantially
covered Pankhurst’s request. Even assum ng that the incorporation
of part of the indictnment in the charge possibly suggested fraud to
the jury as a possible intended result of the charged bribe, fraud
was not a permssible basis for conviction, because the court
renoved the fraud portion of the indictnent from the jury’'s
consideration. Again, the jury was charged only under subpart (A)
(intent to influence official act).

As stated, in reviewng jury instructions, we |ook at the
instructions as a whole. MKinney, 53 F.3d at 676. As given to
the jury, the factual allegation underlying inducing fraud was
exactly the sane as that for influencing an official act: “That is
t he acceptance of an offer by [Pankhurst] to purchase a | oan bei ng

sold to the public.... This intent was the only one listed in the
i ndi ctment and the only one argued by the Governnent. |In the trial
court’s exercise of discretion, it determned that the intent
el ement of 8 201(b)(1)(A) was satisfied, under the facts of this
case, if the jury found that Pankhurst had intended, through
payment of $10,000 to Hooks, to influence the RTC to accept his
of fer.

While the jury charge may have also erroneously included a
description of this intent as 8 201(b)(1)(B) “fraud”, that will not
defeat the fact that such intent also satisfied the “official act”
prong of 8§ 201(b)(1)(A). See note 2, supra. The Governnent stil

had to prove, beyond a reasonabl e doubt, that Pankhurst intended to

i nfluence the RTC s acceptance of his offer. Therefore, the jury
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charge substantially covered Pankhurst’s request, as that request
woul d not have changed t he burden on the Governnent or the possible
def enses avail abl e to Pankhurst.

As not ed, Pankhurst changed counsel after trial. Concerning
this requested instruction issue, it is nost enlightening that, in
closing argunent, Pankhurst’s trial counsel pushed the fraud
concept vigorously:

They charged that Joe Pankhurst with intent

corruptly gave $10,000 to Ronnie Hooks with

the intent to influence an official act. And

here is the official act: To commt and aid in

commtting a fraud upon the United States,

that is the acceptance of an offer by the

def endant to purchase a | oan being sold to the

public by the Resolution Trust Corporation.

First place, it wasn't being sold to the

public, it failed right there. But in the

second place, he wasn't trying to get to

perpetrate a fraud. He was trying to do a

reasonabl e busi ness deal ..
(Enmphasi s added.) In short, Pankhurst conbined fraud and
influencing the official act. As di scussed below, this was his
apparent strategy. WMreover, as noted, the defenses available to
Pankhurst were exactly the sane as if the court had granted his
request and had therefore defined or described the official act in
sone ot her way; Pankhurst still had to counter the Governnent’s
contention that he had intended, through a paynent to Hooks, to
i nfluence the RTC s acceptance of his offer.

It bears repeating that Pankhurst agreed to the indictnent’s
being included in place of sone other definition of the “official

act As referenced earlier, we will not hold that agreenent to
constitute invited error, because Pankhurst had, at |east, earlier
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requested a definition, even though the request was very general,
if not vague, and even though he did not provide the desired
| anguage. But, as also reflected in this record, Pankhurst’s
subsequent agreenent to the indictnent’s being used as the
definition, supplenented by his coments during the charge
conference, as illumnated by responding coments by the trial
judge, certainly cause the clainmed error to border on invited
error. This is denonstrated further by the fact that Pankhurst’s
post-verdict notions for judgnent and for new trial urge, inter

alia, that the jury had to find fraud, and that the evidence was

insufficient on that point. In essence, what we are being
presented with on appeal, in part, is appellate counsel’s quite
different view of the case fromthat of trial counsel. It goes

W thout saying that points raised at trial are the points that
control on appeal.

In sum pursuant to our three-part reviewin regard to refusal
of a requested instruction, there was no reversible error. I n
fact, as discussed ad nauseum Pankhurst’s appellate counsel have
tried, in large part nost inproperly, to present a point of error
where there was none. They have, for the nost part, attenpted to
“rewwite history”. They fail. The record is clear; what took
pl ace, took place. Wth the instructions, to which he agreed
Pankhurst’s trial counsel was given, and permtted to do, exactly
what he wanted, to argue exactly what he wanted to argue.

In responding to Pankhurst’s contentions about the jury

charge, the Governnent’s brief points out what is imediately

- 18 -



obvious from reviewing the charge conference and a few related
docunents. The Governnent notes, inter alia, that Pankhurst did
not submt a proposed instruction prior to the conference; that the
trial court “essentially granted Pankhurst’s instruction request”;
that Pankhurst did not object to the included fraud |anguage,
limting review to plain error on that point; and that,
“[c]oncei vably, Pankhurst ‘invited” the error of which he now
conpl ai ns”. Despite these serious, and correct, charges by the
Gover nnent, Pankhurst does not have one word in response in his
“Brief For the Cross-Appellee And Reply Brief For The Appellant”.
I nstead, that brief deals only with the sentencing i ssue raised in
the Governnent’s cross-appeal .

This | ack of response concerning an issue that, based on our
exhaustive review, has no nerit further fuels our concern about why
this poi nt was rai sed, and, especi al l y, how it was
presented/ briefed. Pankhurst’s appellate counsel have fallen far
short of making a fair, nuch |ess accurate, presentation of the
charge conference and rel ated i ssues. They have presented an i ssue
totally lacking in nerit. Counsel are warned that such conduct in
the future may result in sanctions being inposed agai nst them

B

In district court, Pankhurst preserved our usual standard of
review for his sufficiency issue by noving, at the close of the
Governnment’s case and at the close of the evidence, under FED. R
CRM P. 29(a), for a judgnent of acquittal, contending, inter alia,

that the evidence was insufficient to prove crimnal intent beyond
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a reasonabl e doubt. See United States v. Castaneda-Cantu, 20 F.3d
1325, 1329-30 (5th Gr. 1994); United States v. Knezek, 964 F.2d
394, 399-400 & n.14 (5th Cr. 1992). (After the verdict, Pankhurst
unsuccessful ly noved for such judgnent or for newtrial and, |ater,
for reconsideration of the denial of that notion.) Therefore, the
standard of reviewis whether the evidence, as viewed in the |ight
nost favorable to the verdict, would permt a rational trier of
fact to find Pankhurst guilty beyond a reasonable doubt. United
States v. Jaramllo, 42 F.3d 920, 922-23 (5th Cr.), cert. denied,
_uUus _, 115 s. . 2014 (1995); Castaneda-Cantu, 20 F.3d at
1330.

A conviction under 18 U.S.C. 8 201(b)(1)(A) requires: (1) that
Pankhurst directly, or indirectly, corruptly gave, offered or
prom sed anything of value; (2) to any public official; (3) with
intent to influence any official act. United States v. Tonblin, 46
F.3d 1369, 1376 (5th CGr. 1995). The evidence showed that
Pankhurst negotiated with the RTC to purchase the Jetera | oans;
that, during these negotiations, he showed Hooks a stack of cash
and said an acceptance of his offer would be worth ten of them
that, in surreptitious, but recorded, neetings, Pankhurst handed
Hooks a “corporate records” binder which instead contai ned $5000 i n
cash, and then offered, and | ater delivered, the other half of the
$10, 000 when he received acceptance of his offer to the RTC, and
t hat Pankhurst attenpted to close his “deal” with the RTC

In short, there was sufficient evidence that noney was of fered

to Hooks, a public official, and that the goal was to i nfluence the
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RTC s acceptance of Pankhurst’s | oan purchase offer, an official
act. |In addition, as both shown above and di scussed further bel ow,
the evidence was nore than sufficient regarding the requisite
“corrupt” intent in offering the $10,000 to Hooks.

There was evi dence that, w thout corrupt intent, Pankhurst was
of fering the $10,000 to Hooks as sone type of “consulting fee” (as
if that could be without such intent), and this viewis supported
by the fact that the | oan-purchase of fer Pankhurst nmade to the RTC
coul d have been accepted by the RTC regardl ess of any influence on
the part of Hooks. This is further corroborated by the fact that,
at the sham closing, Pankhurst was careful that none of the
docunents contai ned any msstatenents to the RTC. (Al though this
nmeeti ng was vi deotaped, Pankhurst’s trial counsel failed, through
claimed oversight, to offer the tape in evidence. Post-trial, it
was submtted to the court by Pankhurst’s trial counsel for
consideration on sentencing.) Regardl ess of these facts,
Pankhurst’s claimfails for a nunber of reasons.

First, despite conplaining of an apparent |ack of integrity
anong the jury, Pankhurst does not contend there was juror
m sconduct or any external pressure on the jury to convict. He
points to a pre-sentencing letter to the trial judge fromthe jury
foreperson, which stated that “... we ha[d] no proof that M.
Pankhurst intentional[ly] walked into the Resolution Trust
Corporation’s office on the day in question and offered to bribe
M. Hooks”; that the reason the jury deci ded to convict was because

on Friday, when they were deadl ocked at 9-3 to convict, they were
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told that, if they did not then reach a verdict, they would return
on Monday, and, as a result, the three hol douts quickly changed
their mnds; and that, despite the professed |ack of proof of
intent, the jury voted to convi ct because Pankhurst was weal t hy and
had retai ned an expensive | awer.

This does not rise to the |level of noticeable juror
m sconduct . (At sentencing, the court advised counsel that the
letter had been submtted; Pankhurst’s |awer had known of its
probabl e subm ssion and his inquiry about the letter pronpted the
court’s reference to it. Despite suggesting that he m ght do so,
Pankhurst did not seek to nove for a new trial based on it.
Reference to the letter, and the court’s deferring action on it
“until the matter arises”, are included in the court’s sentencing-
ruling, quoted infra.) In any event, Pankhurst raises only
sufficiency, not juror m sconduct; the points nade about the jury
do not affect our sufficiency analysis. Restated, the objective
sufficiency standard obvi ously does not include exam nation of jury
del i berations or the jurors’ true feelings; instead, we exam ne the
evidence to determ ne whether it was sufficient for arational jury
to convict. Jaramllo, 42 F.3d at 922-23.

As discussed, the evidence was nore than sufficient. For
exanple, it included recordings of the two neetings in which
Pankhurst gave the $10,000 -- in $5,000 increnents -- to Hooks.
These recordings include discussion about their first neeting, at
the RTC office, during which Pankhurst placed the nobney on the

t abl e. As reflected by the recording of the second
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hot el / aut onobi | e neeti ng, Hooks stated: “But it scared ne when you

wal ked into the office and ... laid that fee on the table and said,
‘“hey, ... | need a consultant’ or sonmething. It scared ne ... and
| had to give it sone thought.” Pankhurst replied: “OF course,

but who’s got tine to do the romance deal and the little tap dance;
here it is; and ... that’s the way | sawit.”

Hooks testified that Pankhurst offered him $10,000 to act as
“consul tant” throughout the negotiation process. The manner of the
transfer of the cash, at surreptitious neetings and hidden in a
“corporate records” binder and in a plain brown nmanila envel ope,
point to Pankhurst’s corrupt intent. Mreover, the fact that the
second half of the paynent to Hooks was not to be nmade until after
Pankhur st recei ved acceptance of his offer to the RTC points to the
fact that this was not a consultant fee, but a quid pro quo for the
RTC s acceptance of Pankhurst’s offer.

This was a classic case for a jury. The conpeting evidence
may seemconvincing to sone, but it presents nerely an alternative
to the decision a rational jury could reach. The contention that
Pankhurst did not want to mslead the RTC in any of the cl osing
docunents, Pankhurst’s testinony that he was attenpting to hire
Hooks as a “consultant” and that he thought this sort of
transaction was | egal and comon, and the testinony about his good
character, do not render the other evidence insufficient as a basis
for conviction by a rational jury. Under these circunstances we
cannot upset the verdict. E.g., United States v. Pettigrew, 77

F.3d 1500, 1518 (5th Cr. 1996)(“The evidence need not exclude
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every reasonabl e hypothesis of innocence ... and the jury is free
to choose anbng reasonabl e constructions of the evidence.”).

Fi nal Iy, Pankhurst contends that the evidence was i nsufficient
to prove that the |oan he was attenpting to purchase was in fact
being sold to the public. The issue is neritless. The indictnent
charged that the official act which Pankhurst attenpted to
corruptly influence was the acceptance of his offer to purchase the
| oan. The indictnent states further, unnecessarily for purposes of
8§ 201(b)(1)(A), that the loan had been offered for sale to the
public. This description of the |oan Pankhurst was trying to
purchase was surplusage; even if the evidence did not support a
finding that the loan was offered to the public, the statute was
satisfied and the conviction nust stand.

In the alternative, Pankhurst seeks a new trial. W review
denials of such notions for abuse of discretion. E g., United
States v. Graldi, 86 F.3d 1368, 1374 (5th Cr. 1996). For the
reasons given above, the district court did not abuse its
di scretion.

C.
The challenge to the district court’s sua sponte downward

departure is prem sed on both a |lack of notice and the basis for

the departure. |In urging that the departure should be affirned,
Pankhurst counters, inter alia, that the Governnent failed to
object to the departure -- both to lack of notice and on the
merits.



As hereinafter discussed, we conclude, based on our review of
the record, that the CGovernnent’s |ack-of-notice objection was
sufficient, even though it could - and should - have been far nore
speci fic. And, we conclude that, because the requisite Rule 32
notice of a possible dowward departure was not given, we nust
remand for resentencing; therefore, we do not reach whether the
departure would be upheld. For our analysis, a nost detailed
review of Pankhurst’s sentencing process is required. Mor eover
this detailed presentation highlights the extrenely carefu
attention and painstaking analysis given the nerits of the
sentenci ng i ssue/departure question by the district court.

The Presentence Report (PSR) recommended that Pankhurst’s
requi red base of fense of 10 under U . S.S. G § 2Cl.1(a), for bribery
of a public official, be increased, as required by § 2Cl.1(b)(2)
(“Specific Ofense Characteristics”); a 14-level 1increase was
recommended, on the basis that the requisite “benefit” to be
received in return for the $10,000 paynent was $5, 053, 000.
(Pursuant to 8 2Cl1.1(b)(2), because the “benefit” exceeded $2, 000,
reference was nade to the table in 8§ 2F1. (“Fraud or Deceit”); the
offense level is to be increased by 14 if the |oss exceeds $5
million.)

Because Pankhurst (a first offender) had a crimnal history
category of |, the guidelines sentencing range was 51-63 nonths.
Pursuant to Rule 32(b)(4)(B), the PSR commented on possible
sentencing adjustnents; it recomended, inter alia, against a

reduction for acceptance of responsibility, and, critical to the
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i ssue at hand, stated that the probation officer did not have any
i nformati on concerning either the offense or Pankhurst whi ch woul d
justify a departure fromthe guidelines’ sentencing range.

In his pre-sentencing filing in response to the PSR, Pankhur st
stated that, in addition to prosecuting Pankhurst, the Governnent
had

sought to ruin himfinancially in the business

wor | d. That ruination has been extrenely

effective. This is a factor that has not been

taken into consideration adequately by the

Sent enci ng Comm ssion and entitles [ Pankhurst]

to a downward departure.
The CGovernnent’s pre-sentencing response objected to Pankhurst’s
downward departure demand, stating with regard to the clained
attenpt to “ruin” Pankhurst that, as with all convictions, there
had been a press rel ease.

At sentencing, in support of the PSR s recommendation that
t he benefit was in excess of $5 mllion, the Government urged that
the loss was greater than that: sinply put, Pankhurst had offered
$560, 000 for the loans to Jetera, for which slightly nore than $5.6
mllion was owed, and which were secured by the Jetera property;
deducti ng t hat $560, 000 fromthe approxinmate $5.6 million owed | eft
a benefit in excess of $5 mllion.

As he had in his objections to the PSR, Pankhurst countered at
sentencing that there was no “benefit” (thus |eaving the offense
| evel at 10), asserting that, even w thout the $10, 000 paynent to

Hooks, Pankhurst woul d have still acquired the | oans/property for

t he $560, 000 of fered. Al ong that |ine, Pankhurst pointed out that,



infact, the RTC | ater accepted only $419, 000 for the property, far
| ess than the $560, 000 Pankhurst had offered.

In the alternative, Pankhurst urged that, at nost, the gain,
not benefit, would have been what Atlas G| (the actual offeror --
owned by Pankhurst) mght have realized later if it had both
acquired the property and sold it; using the offer of $560, 000 and
t he t hen- appr ai sed val ue of $800, 000, this sal e woul d have resulted
in a gain of $240,000. But, Pankhurst argued that, because neither
event occurred, there was no “benefit” for guidelines purposes,
again leaving the offense | evel at 10.

Havi ng an offense |evel no greater than 10 was critical for
Pankhur st . As noted supra, for a “first offender” such as
Pankhurst, and with that offense |evel, the sentencing court “may
substitute probation for a prisonterni. US S G Ch. 1 Pt. A4(d)
(1995).

After hearing extensive and detail ed argunent concerning the
parties’ vastly different positions as to the § 2Cl.1(b)(2)
“benefit”, the court stated: “Wen | hear two intelligent | awers
as thoroughly famliar with the facts as you two, in this nuch
di sagreenent, | just wonder if there is not a problem in the
gui delines.” (Enphasis added.) (The sentencing judge's coments
were consistent with his views expressed three weeks earlier, at
the originally-scheduled sentencing hearing; that hearing was
conti nued because of Pankhurst’s |late receipt of the Governnent’s
response to his objections to the PSR Prior to continuing that

earlier hearing, the court heard simlar argunent by Pankhurst on
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why there was no “benefit”; the court indicated then that it was
open on the issue.)
After further detailed argunent, the court stated:
We can stop right now on one point. | do not
believe there was any actual gain. There was
a possi ble renote potential gain, at | east one
| evel renoved, that [Pankhurst] mght have
wound up with a corporation [Atlas Ql] with a
piece of property that mght be worth
$800, 000, that [Pankhurst] got for $560, 000.
Fol | ow ng further argunent over “benefit”, vel non, the court
st at ed:

You both are absolutely right up to a certain

poi nt . | think this is a wunique fact
situation. | think what M. Pankhurst did was
offer a bribe to do sonething that he could
have done w thout a bri be. It was a, excuse

the technical term a dunb thing to do. And
it constituted a violation of the | aw

What we are talking about now is what the
appropriate punishnment would be and whet her
t he sentenci ng guidelines covers it. And | am
slowy becom ng convinced that because of the
facts in this case, it is not sonething that
can find in the guidelines. | am having a
real struggle with it.
(Enphasi s added.)

Fol | ow ng yet further argunent as to “benefit”, and apparently
taking hope in the court’s tw ce-expressed concerns that the
i nci dent under consideration was not covered by the guidelines,
Pankhurst urged, for the first tine, a dowward departure on that

basis, claimng that the situation had “not [been] taken into
consideration adequately” by the Quidelines. But, as the
Governnent inmmediately pointed out, this departure-basis was

totally different fromthe basis urged in Pankhurst’s pre-hearing
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subm ssion, discussed supra. As noted, and as the Governnent
pointed out to the district court, Pankhurst had then clained
entitlenent to a departure, but only on the basis that the
Governnent had ruined his ability to do business. As the
Governnent had discussed inits filed response tothe earlier filed
departure demand, the CGovernnent pointed out to the sentencing
judge that Pankhurst based this entitlenment claim on harm
supposedly resulting froma press rel ease about his conviction.
Fol | om ng even nore argunent, the court rul ed:

All right. | have given this matter a great
deal of thought. | have considered, with the
probation officers, their various addenda and
suppl enent s.

And | believe that the probation officers are
correct, and | adopt their report, that the
base offense level is ten; that the potenti al
benefit to M. Pankhurst through his ownership
of the [Atlas O] stock was nost |ikely the
di f ference between $560, 000 and $800, 000.

| believe that $800,000 was the appraised
val ue of the property at the tinme [Pankhurst]
made the $560,000 offer, and therefore |
believe that 1is the benefit [Pankhurst]
i ntended to receive.

Wth his crimnal history category of one, his
guideline inprisonnent range at that point
woul d be 27 to 33 nonths.

Hs argunent that he is entitled to a two
| evel decr ease for accept ance of
responsibility is a close one. But | have
never heard him admt that he offered the
money to M. Hooks for the purpose of
influencing M. Hooks to do sonething

Certainly he would not admt that he offered
it as a bribe. Therefore | cannot give him
acceptance of responsibility.



| am not inpressed with the letter from the
foreperson of the jury [discussed supra]. W
will take that up if the matter ari ses.

But | do want to point out [that] page 7 of
the latest version [1995] of the guidelines
manual has this sentence in it[:] [“] The
commi ssion of course has not dealt with the
single acts of aberrant behavior that stil
may justify probation at higher | evels through
departures.[”]

And what they are referringtois [US.S.G §]
5K2.0 and 18 [U. S. C. 8] 3553. And pursuant to
those provisions, | find that there exists
mtigating circunstances of a kind and a
degree not adequately taken into consideration
by the Sentencing Comm ssion in fornulating
the guidelines, and therefore the sentence
should be different fromthat provided in the
guidelines. Specifically, the difference, the
i ncrease over the ten |evel.

| think the facts in this case are so peculiar
and in such a strange state that the
guidelines do not apply adequately in that
I ncr ease. Therefore | am going to sentence
himat |evel 10.

Pursuant to the resulting option given the court because of
that | ow of fense | evel to pl ace Pankhurst on probation, rather than
in prison, Pankhurst was given probation for one year, wth a
condition of home confinenent. He was also fined $50,000. Later,
the court remarked: “M. Pankhurst, because of the very peculiar
facts of this case, | amgiving you a break which the Governnent is
going to be very upset about. | nay have sentenced you both to [an
appeal to the Fifth Crcuit in] New Ol eans.”

The court had not put the parties on notice of this possible
-- and now just announced -- basis for departure. But, unlike its
objection earlier in the hearing, when Pankhurst seized on this
basis for the first tinme, the Governnent did not object, after the
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sentencing-ruling, on the ground that the court was departing
downward w thout giving Rule 32 pre-sentencing notice. | nst ead,
at this point (post-ruling), the Governnent objected only to the
basis for the departure, and objected later to the court’s not
i nposi ng sentence within the range recommended by the PSR

The judgnent, entered six days after the sentencing hearing,
provi ded that the PSR was adopted, except that the court found a
| ower “benefit” ($240,000 instead of $5 million), resulting in an
8, instead of a 14, |level increase. This resulted in a tota
of fense |l evel of 18, with a sentencing range of 27 to 33 nonths, as
had been stated in the court’s verbal sentencing-ruling. The
followng reason was then given for the downward departure,
consistent with that given at sentencing and pursuant to 18 U. S. C
§ 3553(b) and U.S.S. G 8 5K2.0: “The Court finds that the nature of
the offense, representing a single, crimnal act, is a mtigating
circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Comm ssion, pursuant to U S. S G
5K2.0.”

Bef ore we can reach the nerits of the basis for the departure,
we nust consider the Governnment’s contention that it was denied the
requi site Rule 32 notice of the court’s intent to depart downward.
It is undisputed that the court did not give such notice to the
parties. And, prior to sentencing, the only departure-basis urged
by Pankhurst was the claimthat he was “entitled” to a downward
departure because the Governnent had “ruin[ed] himfinancially”.

But, as noted, after the court alluded twce at sentencing to a
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possi bl e basis for a § 5K2. 0 departure, Pankhurst’s counsel seized

upon it:
| think that this is a proper case for a
departure because the gui delines has not taken
into consi deration adequately t he
circunstances of this case, and under the
catchall provision of the guidelines and the
Code, and | have cited that to Your Honor in
t he nmenorandum

As al so noted, the Governnent objected i medi ately:
Judge, the governnent would object to a
downward departure. [ Pankhurst’s counsel ]
specifically said that the basis for his
downwar d departure was because the Gover nnent
had basically ruined his client’s ability to
do business by sending an alleged press
rel ease to Dunn & Bradstreet.

In short, the Governnent objected pronptly to the fact that
the departure, alluded to by the court, was being requested by
Pankhur st on a new ground for which the Governnent had not received
pre-hearing notice. Restated, at that point in the hearing, the
objection alerted the court, as well as Pankhurst, that the
Governnent had not received notice of this new departure-basis,
|ater used by the court. Such | ack-of-notice, the Governnent
contends, violates the rule enunciated in United States v. Burns,
501 U. S. 129 (1991).

1

Prior to reaching this contention, we nust deci de whether the
Governnent’s obj ection, including conbined with those post-ruling,
is sufficient; that is, whether it presented/ descri bed adequately

a |l ack-of-notice ground. Pankhurst urges that it did not; and that



we should, therefore, review only for plain error. See United
States v. Hawkins, 87 F.3d 722, 730 (5th GCr. 1992).

The objection to the basis seized by Pankhurst and ultimtely
used by the court certainly alerted the court that the sentencing
hearing had noved to newterritory for which the Governnent had not
been given notice. As the court noved to this new territory off
and on during the hearing, both before and after the Governnent
obj ected to the new departure-basis when Pankhurst seized upon it,
t he Governnment should have better articulated its |ack-of-notice
objection, on the assunption that the sentencing court seened
inclined increasingly to use that basis.

But, surely, the court was aware when it ruled that it was
utilizing a departure-basis sua sponte, wthout having given
notice; and that, because of a |lack of notice fromboth the court
and Pankhurst, the Governnent had not had an opportunity to comment
consistent with Rule 32. Part of the court’s awareness had to cone
fromthe Governnment’s earlier objection when Pankhurst urged this
sane -- new-- basis. Onthis record, the | ack-of-notice objection
was sufficient. See United States v. Knight, 76 F.3d 86, 87 (5th
Cir. 1996). Accordingly, we turn to whether notice was required.

2.

Under Burns, Rule 32 requires that, before a district court
may depart upward, the defendant nust have notice, either in the
PSR (see Rule 32(b)(4)(B)), or in a pre-hearing subm ssion by the
Governnent, or fromthe court. Qur court so held prior to Burns.

See United States v. Oero, 868 F.2d 1412, 1415 (5th Cr. 1989).

- 28 -



However, our court has never expanded the holdings in Qtero and
Burns to the situation at hand -- the Governnment’s not receivVing
noti ce of a possible dowward departure.

Nevert hel ess, at |east four other circuits have held that the
rule applies to downward departures. See United States v. Al ba,
933 F.2d 1117 (2d Gr. 1991); United States v. Maddox, 48 F.3d 791
(4th Cr. 1995); United States v. Andruska, 964 F.2d 640 (7th Gr.
1992); United States v. Geen, 105 F.3d 1321 (9th Gr. 1997).
Apparently, no circuit has held to the contrary. We join those
circuits and hold that notice nust be given to the Governnent
before a district court may depart downward. This result is
mandated by Rule 32, Burns, and O ero.

Rule 32 states that “the court nust afford counsel for the
def endant and for the Governnent an opportunity to coment on the
probation officer’s determ nations and on other matters relating to
the appropriate sentence....” FeD. R CRMP. 32(c)(1). In other
wor ds, the Rul e provides that the Governnent is due the sane notice
as Is the defendant.

For this very reason, Burns noted that, for the issue in that
case (pre-upward departure notice to a defendant), it would be

equally appropriate to franme the issue as

whet her the parties are entitled to notice
before the district court departs upward or

downward from the Cuidelines range. Under
Rule 32, it is clear that the defendant and
Gover nment enj oy equal procedur al

entitl enents.



Burns, 501 U S. at 135 n.4 (enphasis added). Along these |ines,
Burns ot herwi se supports the application of its holding to the
Governnent, as well as the defendant, for a downward departure.

Burns reasoned (as did Oero, 868 F.2d at 1415) that Rule 32
is intended to achieve focused adversarial developnent of the
i ssues pertinent to a particular sentence. 501 U. S. at 135.
Furthernore, the Rule explicitly gives the defendant the right to
coment on a particular departure before it is inposed; Burns
reasoned that, for this right to be nmeaningful, it nust carry with
it the right to notice of a possible departure. 1d. at 136. As
noted, the Governnent has the sane comment-right; concomtantly, it
must have the sane notice-right.

The sentencing hearing for this case offers an excellent
exanpl e of why such notice is required, as well as the benefit that
will flowto the sentencing court as a result. The district court
was troubled greatly by the facts at hand and extensively and nost
insightfully devel oped the question. Had the Governnent, and
Pankhurst, been on notice of the new, possible departure-basis,
they coul d have been of great assistance to the court through the
resul ti ng/ subsequent | egal research, briefing, and argunent.

For exanple, as stated in the judgnent, the court felt that
“the nature of the offense, representing a single, crimnal act, is
a mtigating circunstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Comm ssion, pursuant to
US S G 5K2.0." Had the parties been on notice, they could have

better assisted the court in determning, as a further exanple,
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whet her “the nature of the offense, representing a single crimnal
act” had been considered by the Sentencing Comm ssion in inposing
the 8 2Cl.1(a) base offense | evel of 10; the Governnent urges here
that this base offense | evel does reflect such consideration.
As anot her possible aid to the court, the parties could have
expl ored, or developed further, the introductory comentary to
US S G 8 2C (“Ofenses Involving Public Oficials”):
The Conm ssion believes that pre-guidelines
sentenci ng practice did not adequately refl ect
t he seriousness of public corruption offenses.
Ther ef or e, these guidelines provide for
sentences that are considerably higher than
average pre-guidelines practice.

US SG 82 Pt. Clntroductory Commentary.

As yet another exanple, the extensive commentary to 8§ 2Cl.1
m ght have provided further ground that could have been devel oped
to assist the court. And, finally, counsel would have been far
nmore able during the hearing to present and argue the other
rel evant portions of the guidelines and the case | aw.

Accordingly, due to the lack of notice, we nust remand the
case to the district court for resentencing, including giving the
Gover nnent and Pankhurst notice and an opportunity to respond to,
and otherwise comment on, the noticed possible ground(s) for
departure.

L1l
For the foregoing reasons, the conviction is AFFIRVED;, the

sentence is VACATED;, and this case is REMANDED to the district

court for resentencing, consistent with this opinion.

AFFI RVED i n PART; VACATED and REMANDED i n PART
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BENAVI DES, G rcuit Judge, specially concurring.

| concur in the judgnent of the majority affirm ng appellant’s
conviction and remandi ng for resentencing.

Appel lant contends that the district court abused its
discretion by incorporating in its jury charge the original
i ndi ct nent . He argues that the indictnent should have been
redacted to omt any reference to the governnent’s theory that he
sought to influence a public official to commt a fraud upon the
United States. As the majority correctly observes, the proof at
trial focused on the governnent’s other theory, i.e, that appell ant
sought to influence an official act. Conpare 18 U. S.C. 8
201(b) (1) (A with id. 8§ 201(b)(1)(B)

Because trial counsel did not object to use of the unredacted
indictnment, reviewis for plainerror. FED. R CRM P. 52(b). Even
assumng that it was error to submt the original indictnent to the
jury, and that the error was “plain” in the sense of being “clear”
or “obvious,” appellant has denonstrated no effect on his
substantial rights. Cf. United States v. Calverley, 37 F.3d 160,
162-64 (5th Cr. 1994). Accordingly, this first claimfails.

Appel l ant also argues that the district court erred in its
jury charge by failing to define the “official act” which he
allegedly attenpted to influence. The court refused defense
counsel s request to define the official act for the jury, instead
referring the jury to the wunredacted i ndictnent. Appel | ant
contends that this was confusing in that the jury my have
concluded that the “official act” was the unspecified and unproven

“fraud” mentioned in the indictnent.



Any confusion on this score was invited, if not manufactured,
by defense counsel in his closing argunent to the jury. Appellant
conplains that the jury charge regarding the “official act” was
“anbi guous and confusing . . . in light of counsel’s argunents;”
yet it was defense counsel who described the “official act” as the
“fraud” alleged in the indictnent.® This circuit will not reverse
on the basis of invited error, absent manifest injustice. United
States v. Sanchez, 988 F.2d 1384, 1392 (5th Cr. 1993). There was
no such injustice in this case. It is clear from the record

evi dence and the comments of the district court that the official

3Def ense counsel argued to the jury:

They charged that Joe Pankhurst with intent corruptly
gave $10, 000 to Ronni e Hooks with the intent to influence
an official act. And here is the official act: To
commt and aid in commtting a fraud upon the United
States, that is the acceptance of an offer by the
def endant to purchase a | oan being sold to the public by
the Resolution Trust Corporation. . . . [He wasn't
trying to get to perpetuate a fraud. He was trying to do
a reasonabl e busi ness deal .
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act which appellant allegedly sought to influence was the RTC s
sale of the note.*

Appel lant’ s sufficiency clains are neritless. Accordingly, |
woul d affirm appellant’ s conviction. However, | would vacate and
remand his sentence for the reasons expressed by the majority. |

therefore concur in the judgnent.

“As the district court explained to the jury at the beginning
of the trial

M . Pankhurst is charged with giving a $10, 000 paynent to
M. Hooks to influence M. Hooks to sell himthe note.
That’s what the case, basically, is about.
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