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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20334

ROBERT ANTHONY CARTER,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON,
Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Remand fromthe Suprene Court
of the United States

Decenber 12, 1997
Before KING SM TH, and BENAVIDES, G rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Robert Carter appeals the denial of his petition for a wit of
habeas corpus filed under 28 U S.C. § 2254 (1996). W affirmthe

j udgnent and vacate the stay of execution.

l.
Carter was convicted of capital nurder and sentenced to death
in March 1982. Hi s case, which | angui shed in the Texas courts for

over a decade and recently reached the Suprene Court, has now been
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remanded to this court for further action.

A
Carter was arrested in 1981 and charged with the nurder of
Sylvia Reyes, who was fatally wounded during the robbery of a
service station.! Carter confessed in great detail to the nurder
but stated that the shooting had been accidental and deni ed any
intent to kill Reyes. Pursuant to this confession, the police
obtai ned the nurder weapon identified by Carter, and ballistic

experts confirned that the revol ver had been used in the nurder.

B

At trial, awitness identified as “David Josa” testified that
he was entering the service station when he heard gunshots inside
and observed two individuals leave it inmmediately thereafter. The
first fled but returned when the police arrived. The second, a
young black man fitting Carter’s description, energed from the
store with “a wad of noney” in his left hand and fl ed. Josa
observed this person for only a few seconds but did not see a gun,
nor was he abl e subsequently to identify Carter as the second nman.

Anot her  w t ness, Art hur Mal | ard, corroborated Josa's
testinony. Mallard identified hinself as the first person out of
the station and testified that he had observed a man fitting

Carter’s description reach across the counter to take noney from

! The first opinion of the Texas Court of Crimnal Appeals summarizes the
facts at length. See Carter v. State, 717 S.W2d 60, 62-66 (Tex. Cim App
1986), cert. denied, 484 U S. 970 (1987).
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the cash register. Wen the station attendant resisted, Millard
heard a gunshot and fled the store. He was unable to identify
Carter as the man he had seen.

The defense offered no evidence to rebut the state, and the
jury returned a verdict of guilty to capital mnurder. At the
penalty stage, the state called witnesses to establish that Carter
had conm tted anot her nurder six days prior to the charged of f ense.
Al t hough none of the witnesses directly observed the second nurder,
one identified Carter as the man she observed fleeing the scene.
Finally, the state introduced Carter's confession, in which he
confessed to the second nurder, once again.

In rebuttal, defense counsel offered the testinony of three
W t nessesSSCarter, his nother, and a famly friendSSto establish
Carter's good character. Carter testified that he had not
intentionally killed the two victins and pledged to rehabilitate
hinmself if sentenced to life inprisonnent rather than death.
Finally, in response to the character evidence, detective L.B.
Smth testified that Carter’s reputation as a peaceful and |aw
abiding citizen was “bad.” After brief deliberation, the jury
affirmatively answered the three special issues submtted pursuant
to TEx. CooE CRRM PrRoc. ANN. art. 37.071 (Vernon 1981), and the tria

court inposed the death sentence.

C.
In 1990, Carter filed his first state habeas petition. I n

August 1995, the state trial court recommended that state habeas
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relief be denied, and the Texas Court of Crim nal Appeals denied
this first habeas petition in Decenber 1995.

I n August 1995, while the original state habeas petition was
pendi ng, Carter filed his second state habeas application, alleging
that the length of tinme between his sentencing and his schedul ed
execution rendered his death sentence cruel and unusual puni shnent
in violation of the Eighth Amendnent. The state trial court
recomended t hat habeas relief be denied, and the Court of Crim nal
Appeal s denied this second application in January 1996.

Having finally exhausted his state renedies, Carter filed the
instant federal habeas petition in January 1996, followed soon
thereafter by a notion for discovery, a notion for an evidentiary
hearing, and an application for stay of execution. On March 20,
1996, the federal district court entered final judgnent, denying
habeas relief. Carter appealed, and the district court issued a
certificate of probable cause (“CPC’) on April 19, 1996.

We affirmed on April 9, 1997. See Carter v. Johnson, 110 F. 3d
1098 (5th CGr. 1997). On June 23, 1997, the Suprene Court deci ded
Li ndh v. Murphy, 521 U.S. _ , 117 S. C. 2059 (1997). Carter then
petitioned for wit of certiorari, raising, as his sole issue
whet her the Suprene Court, “under its customary 'GVR practice,!?
should remand this case for further proceedings in light of Lindh

v. Murphy . . . .7 (Gtation omtted.) The Court in fact did so,

2 The acronym “GVR’ refers to the Supreme Court's practice of granting
certiorari, vacating, and remanding for further consideration in |light of sone
i nterveni ng devel opnent. The practice is thoroughly explained in Lawence v.
Chater, 516 U.S. 163, _ , 116 S. . 604, 606-10 (1996) (per curian).
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vacating and remanding “for further proceedings in light of Lindh
" (Citation omtted.) See Carter v. Johnson, 1997 U. S
LEXIS 6758, 66 U.S.L.W 3336 (U S. Nov. 10, 1997).

1.
A

Qur initial opinion, 110 F.3d at 1103, involved an
interpretation of the Antiterrorismand Effective Death Penal ty Act
(“AEDPA") of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996),°
that has since been rejected by the Suprene Court. |In Lindh, the
Court rejected the argunent that the procedural rules established
in chapter 153 of the AEDPA, 28 U.S. C. A 8§ 2254(d) (1997), coul d be
applied to cases initiated before the AEDPA s effective date. See
Lindh, 521 U.S. at ___, 117 S. Ct. at 2068.

In our initial opinion, we held that the AEDPA s procedural
provi sions could be applied to Carter’s habeas petition despite the
fact that his case was initiated before the effective date
Carter, 110 F.3d at 1103. On the basis of this holding, we applied
a highly deferential standard of reviewto the state and district
habeas courts’ conclusions regarding questions of |law and m xed

questions of |aw and fact. We assune that the Suprene Court

8 The AEDPA significantly altered the | andscape of federal habeas corpus
jurisprudence. First, it inposed a jurisdictional prerequisite on appeal froma
final order in afederal habeas proceedi ng, prohibitingthe appeal unless acircuit
justice or judge issues a “certificate of appealability” (“COA"). See AEDPA § 102
(codified at 28 U.S.C. 8§ 2253(c)(1)). Second, the AEDPA anended the procedures
governing collateral reviewof state convictions in federal court. See AEDPA §§8
101- 106 (codified at 28 U. S. C. 8§ 2241-2255). And finally, the AEDPA provi des for
expedi t ed procedures governi ng f ederal habeas petitionsin capital cases. See AEDPA
8§ 107 (codified at 28 U.S.C. 8§ 2261-2266).
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remanded so that we may apply the correct standard of review to

Carter’s appeal.

B

Before reaching the nerits, we nust decide whether we have
jurisdiction to entertain the appeal. Although neither party has
chal | enged our jurisdiction, we are obliged to raise the i ssue sua
sponte. *

The AEDPA becane effective April 24, 1996, five days after
Carter's CPC was issued. Under simlar circunstances, we recently
hel d that the AEDPA' s requirenent of a COA does not apply to habeas
applicants who obtained CPC s prior to the statute's effective
dat e. See Brown v. Cain, 104 F.3d 744, 749 (5th G r. 1997).

Accordi ngly, we have jurisdiction.

L1l

A
Wien we initially decided this case, we followed Drinkard v.
Johnson, 97 F.3d 751, 764-66 (5th Cr. 1996), cert. denied,
117 S. C. 1114 (1997), and held that the anended standards of
review established in 8§ 104(3)of the AEDPA (codified at 28 U. S.C.
8§ 2254(d) (1997)) are procedural in nature and therefore apply

imediately to all habeas petitions pending on the effective date

4 See, e.g., United States v. Brewer, 60 F.3d 1142, 1143 (5th Cir. 1995);:
Penmberton v. State Farm Mut. Auto. Ins. Co., 996 F.2d 789, 791 (5th Cir. 1993).
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of the AEDPA. See Carter, 110 F.3d at 1103. Under Lindh,
however, this was error, and 8 104(3) of the AEDPA does not apply
to this case. Accordingly, we nust take a fresh ook at Carter’s
appeal, applying traditional standards of review to the district

court’s conclusions of law and applications of lawto fact.®

| V.

Carter alleges that the state introduced the fraudul ent
testinony of an “inposter witness” at trial, thereby incrimnating
hi m and undermning the integrity of the verdict. To succeed on
such a claim Carter nust establish three elenments: first, that
false testinony was presented at trial; second, that the
prosecution had actual know edge that the testinony was fal se; and
third, that the testinony was material. My v. Collins, 955 F. 2d
299, 315 (5th Gr. 1992). Carter cannot satisfy this standard.

A
The sol e evidence Carter offers to establish the first el enent
is the affidavit of David Josza. Josza, who was identified as an
eyew tness during the nurder investigation, avers that he did not
testify at Carter's trial. Neverthel ess, the trial transcript

i ndicates that an individual identified as “David Josa” testified

5 Lindh holds that while Congress did not intend i mediate application of
chapter 153 of the AEDPA, it didintendimedi ate application of chapter 154, which
provi des for expedited procedures inqualifyingstates. See Lindh, 521 U. S. at ___,
117 S. . at 2063. W have previously determ ned, however, that the State of Texas
has not yet qualifiedfor the expedited procedures governi ng habeas cor pus petitions
incapital cases. See Mata v. Johnson, 99 F. 3d 1261, 1267 (5th Cir. 1996), vacated
in part on other grounds, 105 F.3d 209 (5th Cir. 1997). Accordingly, we did not

apply those procedures when we initially heard this case, and will not do so now.
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for the prosecution, offering substantially the sane testinony as
the statenent given by Josza during the investigation. Therefore,
Carter concludes that the witness who testified at trial nust have
been an inposter. Even if we assune, arguendo, that the testinony
was fraudulent, the introduction of fraudulent testinony is

insufficient by itself to entitle Carter to habeas relief.®

B.

The Fourteenth Amendnent is inplicated by the introduction of
fraudul ent or perjured testinony only if the prosecution has act ual
know edge of the perjury. 7 W have consistently stated that this
requi renent inposes a strict burden of proof on a federal habeas
petitioner. See, e.g., May, 955 F.2d at 315; Koch v. Puckett
907 F.2d 524, 531 (5th Gr. 1990). Carter cannot satisfy this
bur den.

Carter relies exclusively on circunstance and inference,
arguing that an “inposter w tness” could not possibly testify at
trial wthout the substantial conplicity of the prosecution. To
rebut this inference, the state introduced the affidavit of then-

prosecutor Brian Rains, which the state court found to be credible,

6 Concluding that it was inpossible to verify the identity of the
chal | enged witness ten years after the fact, neither the state habeas court nor
the federal district court found that David Josza did actually testify at trial
Because we hold that Carter failed to establish either know edge or prejudice,
however, we need not determne whether the contested testinony indeed was
fraudul ent .

" See, e.g., United States v. Agurs, 427 U.S. 97, 103 (1976); Napue v.
Il1linois, 360 U.S. 264, 269 (1959); accord Spence v. Johnson, 80 F. 3d 989, 996 (5th
Cr.), cert. denied, 117 S. C. 519, and cert. denied, 117 S. C. 519 (1996).
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averring that he would not knowingly or intentionally present an
i nposter witness at trial. After weighing this conpeting evidence,
the state court concluded there was no evi dence that the state had
knowi ngly or intentionally presented an “inposter wtness” at
trial.

These factual findings are entitled to a presunption of
correctness.® The state court reasonably determned that Carter
had not satisfied his burden to prove that the prosecution
knowi ngly or intentionally presented perjured testinony at trial.
We have no reason to doubt either the fairness of the state court’s

procedure or the correctness of its result.

C.
Both the state habeas court and the federal district court
di sm ssed the perjury claimon the ground that the all eged perjury
was not material to the outconme of the trial. For the perjury to
be material, Carter nust show that “there was any reasonable
likelihood that the false testinony could have affected the
judgment of the jury.”® Under the circunstances of this case
Carter cannot make such a show ng.
Gven that the star witness for the prosecution was Carter

whose confession was introduced into evidence, there is no

8 See 28 U.S.C. § 2254(d) (1988) (stating the presunption of correctness that
was i n ef fect before enact ment of the AEDPA); Buxton v. Lynaugh, 879 F.2d 140, 144
(hol di ng that findi ngs nade on the basis of affidavits are entitled to presunption
of correctness).

9 Agurs, 427 U.S. at 103; accord Spence, 80 F.3d at 997; see al so Kyl es v.
Wiitley, 514 U S. 419, 433 n.7 (1995) (approving Agurs's materiality test).
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reasonable Ilikelihood that Josa's allegedly false testinony
affected the verdict. The prosecution did not rely on Josa's
testinony to establish the essential elenents of the offense, but
merely to corroborate the confession. Mor eover, the contested
evi dence was cunul ative of other evidence, particularly Mllard's
t esti nony.

Carter has failed to establish that the prosecution know ngly
and intentionally presented material fal se evidence. Accordingly,

we find no error inthe state court's determ nation on this issue.

V.
Carter contends that the district court erred by failing to
conduct a nunc pro tunc evidentiary hearing to determne his

conpetency to stand trial. W disagree.

A

The trial and conviction of a defendant while he is nentally
i nconpetent constitute a denial of due process. See Cooper v.
Okl ahoma, 517 U.S. 348, __ , 116 S. C. 1373, 1376 (1996). The
constitutional standard for conpetency to stand trial is whether
t he defendant “has sufficient present ability to consult with his
|awer with a reasonable degree of rational understandi ngSSand
whet her he has a rational as well as a factual understandi ng of the
proceedi ngs against him” Dusky v. United States, 362 U S. 402,
402 (1960); accord CGodinez v. Mran, 509 U S 389, 396 (1993).

Carter clains that he adduced sufficient evidence in the state

10
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courts to warrant a federal nunc pro tunc evidentiary hearing on
t he question of whether he was inconpetent in fact.?°

A habeas petitioner is entitled to a nunc pro tunc evidentiary
hearing for the purpose of proving that he was inconpetent at the
time of trial only “when he makes a showi ng by cl ear and convi nci ng
evidence to rai se threshold doubt about his conpetency.” Lokos v.

Capps, 625 F.2d 1258, 1261 (5th Cr. 1980). In order for himto

10 The issue of conpetency may arise in two distinct contexts. See United
States v. WIllianms, 819 F.2d 605, 607-09 (5th Cr. 1987); Lokos v. Capps,
625 F.2d 1258, 1261-62 (5th Gr. 1980). W nust distinguish between them for
pur poses of the present case.

First, a habeas petitioner may al | ege t hat state procedures were i nadequat e
to ensure that he was conpetent to stand trial. A trial court nmust conduct an
inquiry into the defendant’s nental capacity sua sponte if the evidence raises
a bona fide doubt as to conpetency. Pate v. Robinson, 383 U S. 375 (1966). |If
the trial court receives evidence, viewed objectively, that should raise a
reasonabl e doubt as to conpetency, yet fails to nmake further inquiry, this
constitutes a denial of a fair trial. See Lokos, 625 F.2d at 1261

If a Pate violation is established, the federal habeas court nust consi der
whet her a neaningful hearing can be held nunc pro tunc to determne

retrospectively the petitioner’s conpetency as of the tinme of trial. 1d. at
1262. If so, the petitioner bears the burden of proving his inconpetence by a
preponderance of the evidence; if not, the habeas wit nust issue, subject to
retrial at the state's discretion. 1d. This Pate procedural guarantee is not

before us, having been expressly abandoned by Carter on appeal

Second, a habeas petitioner nmay collaterally attack his state conviction
by directly alleging inconpetence at the tinme of trial, thereby clainming a
violation of the substantive right not to be tried and convicted while
i nconpetent, rather than of the procedural guarantee of a conpetency hearing in
the event that a bona fide doubt arises at trial as to conpetency:

It is always open for the defendant to later assert his actual
i nconpetence at trial in a subsequent coll ateral proceedi ng, but the
substantive claim should not be confused with a defendant’s
procedural rights under Pate to a hearing whenever a bona fi de doubt
as to conpetence surfaces at trial

Reese v. Wi nwight, 600 F.2d 1085, 1093 (5th G r.1979).

Al though Carter originally clainmed both (1) that the state trial court
viol ated his due process rights by failing to conduct an evidentiary hearing on
hi s conpetency to stand trial sua sponte and (2) that the federal district court
shoul d conduct a nunc pro tunc evidentiary hearing to determ ne his conpetency
at the time of trial, he has abandoned the fornmer claimon appeal. Therefore,
the issue before us is restricted to the question whether the district court
erred by failing to conduct a nunc pro tunc evidentiary hearing on the question
of conpetency at the time of trial

11



226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246

rai se such doubt, he nmust present facts sufficient “to positively,
unequi vocally and clearly generate a real, substantial and
| egiti mate doubt” concerning his nmental capacity.! “Wen federa
habeas is sought on the ground that the defendant was in fact
i nconpetent at the time of trial, the petitioner’s initial burden
is substantial.” Enriquez v. Procunier, 752 F.2d 111, 114 (5th
Cir. 1984).

Both the state habeas court and the federal district court
concl uded that a nunc pro tunc evidentiary heari ng was not required
to decide whether Carter was inconpetent at trial. | ndeed, the
state habeas court expressly concluded that Carter was conpetent:
“The Court finds that the applicant’s testinony during the
puni shnment stage of the trial shows a factual, as well as rational
under st andi ng of the proceedi ngs agai nst him” Moreover, the state
habeas court entered the follow ng concl usion: “The applicant
fails to showthat he was legally inconpetent to stand trial, i.e.,
t hat he was unable to consult with counsel with a reasonabl e degree
of rational understanding or that he | acked a factual, as well as
rational, understanding of the proceedings against him” These
findings are nore than adequate to justify the district court's

conclusion that “the state court found that there was no evi dence

1 United States v. Wllians, 819 F.2d 605, 609 (5th Cir. 1987); Bruce v.
Estelle, 483 F.2d 1031, 1043 (5th Cir. 1973), subsequent opinion, 536 F.2d 1051
1058-59 (5th Cir. 1976). This threshold burden of proof is “extrenely heavy.”
Johnson v. Estelle, 704 F. 2d 232, 238 (5th Cir. 1983); accord Wl lianms, 819 F. 2d at
609.
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that Petitioner was actually inconpetent to stand trial.”?*?

Under 28 U. S.C. 8§ 2254(d), the findings are entitled to a
presunption of correctness. The petitioner nust rebut this
presunption by clear and convincing evidence, and a federal court
may not issue a wit unless the petitioner can denonstrate by such
evidence that the state decision was based on an incorrect
determ nation of the facts. Furthernore, the factual determ nation
of the state habeas court, finding that Carter failed to establish
he was legally inconpetent to stand trial, nust be afforded the

presunption of correctness. !

12 Carter claims that the state habeas court entered findings of fact and
concl usi ons of | aw exclusively on the procedural Pate claim not the substantive
i nconpetency claim thereby forfeiting the presunption of correctness afforded
state court factual findings under 28 U S . C. 8 2254(d) (1988) for the latter
claim Al though the findings of fact are not exhaustive, it is significant that
the findings entered by the state habeas court are not linmted to the narrow
qguestion of whether a bona fide doubt existed at trial concerning Carter's
conpet ency, but al so support the conclusion that he was “conpetent in fact” at
the time of trial

13 See Maggio v. Fulford, 462 U.S. 111, 117 (1983) (per curiam (assuni ng that
conpetency is afactual deterninationentitledtothe presunpti on of correctness);
see also MIller v. Fenton, 474 U 'S. 104, 113 (1985) (citing Maggio for the
proposition that conpetency is a question of fact entitled to the presunpti on of
correctness); Flugencev. Butler, 848 F. 2d 77, 79 (5th Cir. 1988) (sane); WI Il i ans,
819 F.2d at 607-08 (sane). The nere fact that the state court disnm ssed the
habeas petition on the basis of affidavits, w thout granting an evidentiary
hearing, does not disturb the presunption of correctness under § 2254(d). W
have consistently recognized that, to be entitled to the presunption of
correctness, a state court need not hold an evidentiary hearing; tothe contrary,
findings of fact based exclusively on affidavits are generally sufficient to
warrant the presunption. See May v. Collins, 955 F.2d 299, 309-15 (5th Cr.
1992); see also Sawyer v. Collins, 986 F.2d 1493, 1504-05 (5th Gr. 1993)
(af fordi ng presunption of correctness to factual findings rendered solely on the
basis of affidavits); Carter v. Collins, 918 F.2d 1198, 1202 (5th G r. 1990)
(sane); Buxton v. Lynaugh, 879 F.2d 140, 143-47 (5th Cr. 1989) (sane).

Furt her nore, al though our prior decisions have characteristically involved
cases in which the state habeas judge was the sane judge who presided at trial
see, e.g., My, 955 F.2d at 314; Buxton, 879 F.2d at 146, we have never hel d that
this is a prerequisite to according the presunption of correctness to factual
findi ngs based solely on affidavits. To the contrary, we have recogni zed t hat
“it is necessary to exanmine in each case whether a paper hearing is appropriate
to the resolution of the factual disputes underlying the petitioner’s claim”
May, 955 F.2d at 312. In the instant case, we are satisfied that the facts were

(continued...)
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B

G ven the conbined wei ght of the presunption of correctness
and the high burden of proof necessary to justify a nunc pro tunc
evidentiary hearing on the question of conpetency, Carter has
failed to denonstrate that the state habeas court erred i n denying
his allegation of inconpetency. Carter relies primarily on the
affidavit of Dr. Dorothy Lews, his board-certified psychiatrist,
who concl uded that a history of head injuries, nental retardation,
and brain danmage inpaired his ability to nmake mature judgnents,
appreci ate the consequences of his behavior, and refl ect i n advance
on the appropriateness of his actions. The fact that neither the
state habeas court nor the district court discussed this expert
opi ni on does not overcone the presunption of correctness.

First, Lews did not offer her opinion that Carter was unabl e
to consult with his lawers wth a reasonabl e degree of rationa
understanding or was unable to command a rational or factual
under st andi ng of the proceedi ngs agai nst hi ntSt he m ni nrum st andard
for a finding that he was inconpetent. Therefore, it was not
unreasonable for the state habeas court to find this expert
testi nony unpersuasi ve.

Furthernore, the state habeas court is entitled to find a
def endant conpetent, despite the introduction of psychiatric
testinony diagnosing him as inconpetent, wthout ordering an

evidentiary hearing. See, e.g., Miggio, 462 U S at 113-18.

(...continued)
adequately devel oped in the record and the affidavits, and t he state habeas court
was entitled to render a factual determ nation based solely on the affidavits.
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Therefore, we previously have found simlar expert psychiatric
testinony insufficient to satisfy the petitioner’s extrenely heavy
burden of proving a “real, substantial and legitimte doubt”
concerning his conpetency, as required to warrant a nunc pro tunc
evidentiary hearing. See, e.g., Wllianms, 819 F.2d at 607-09

Hence, the Lews affidavit is not sufficient, wthout nore, to
establish the requisite “clear and convi nci ng evi dence” necessary
to overcone the presunption of correctness, nor does it denonstrate
the “real, substantial and legiti mte doubt” necessary to warrant
a nunc pro tunc evidentiary hearing on the question of conpetency.

To the contrary, the state habeas court expressly found that
Carter's testinony established that he possessed a rational and
factual understanding of the proceedings against him Such a
conclusion by a state court, based upon a defendant’s testinony, is
entitled to a presunption of correctness. See Hol nmes v. King,
709 F.2d 965, 968 (5th Cir. 1983).

Finally, Carter corroborates his claimof inconpetency wth
evi dence of physical abuse and neglect and with anecdotal coments
made by t he prosecutor and defense counsel at trial. Nevertheless,
t he state habeas court found credi bl e and persuasive the affidavits
offered by Carter’s court-appointed trial counsel, who stated that
t hey believed he was conpetent to stand trial and did not think his
prior head injuries had inpaired his nental conpetency during the
trial. These factual findings are entitled to the presunption of
correctness, and the anecdotal evidence is insufficient to overcone

this presunption by clear and convi nci ng evi dence.
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VI,

Carter did not contest the voluntariness of his confession,
and it thus was admtted into evidence wthout objection.
Nevert hel ess, he now collaterally attacks the adm ssibility of the
confession on the ground that it was involuntary. Hs claimis

meritl ess.

A
A federal court entertaining a collateral challenge to the
vol unt ari ness of a confessionis obliged to afford a presunpti on of
correctness to state court findings of fact if fairly supported in
the record but is authorized to exercise de novo review over the
ultimate conclusion of whether, wunder the totality of the

circunstances, the confession was “voluntary.”

B

Pursuant to Jackson v. Denno, 378 U S. 368 (1964), the trial
court conducted a hearing on the voluntariness of the confession
and entered factual findings, concluding that the confession was
freely and voluntarily nade. Therefore, we nust presune correct
the factual determnation that the police offered Carter no
i nproper inducenents to obtain his confession, nor did they
threaten himin order to coerce it. The determ nation of whether

of ficers engaged in coercive tactics to elicit a confession is a

% Thonpson v. Keohane, 116 S. Ct. 457, 465 (1995); MIler v. Fenton, 474 U.S.
104, 110-18 (1985); accord West v. Johnson, 92 F. 3d 1385, 1402-03 (5th Cir. 1996),
cert. denied, 117 S. Ct. 1847 (1997).
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question of fact, and the state court’s factual findings are
entitled to deference if supported in the record.

Li kew se, the state habeas court entered extensive factua
findi ngs concerning the voluntariness of the confession, finding,
inter alia, that Carter was tinely advised of his Mranda rights;
t hat he understood his rights, yet declined to request the presence
of either an attorney or a famly nenber while in custody; that he
was offered no inducenments to confess and suffered no threats or
coercion to extract a confession while in custody; that he was
mentally conpetent and cooperative at the tine he nade his
confession; and that he acknow edged that his statenent was nade
voluntarily. These factual findings are entitled to the
presunption of correctness under 28 U S. C. 2254(d) (1988). To
overcone the presunption, Carter nust rebut these factual findings
by clear and convincing evidence. 1d. This he cannot do.

In his federal habeas petition, Carter sought to overcone the
factual findings by raising charges of coercion, intimdation, and
mental retardation. The district court found, however, that his
allegations of coercion and duress were conclusional and
unsupported by the evidence adduced at trial or presented by
affidavit, and likewse found that the allegation of nental
retardation was w thout nerit. This factual determination is

adequately supported by the record. Therefore, we nust accept as

15 pemberton v. Collins, 991 F.2d 1218, 1225 (5th Cir. 1993); Self v. Collins,
973 F. 2d 1198, 1204 (5th Cir. 1992); see also Mller, 474 U.S. at 112 (noting that
subsi di ary questions such as whether the police engaged in coercive tactics are
af forded the presunpti on of correctness); Hawki ns v. Lynaugh, 844 F.2d 1132, 1137
(5th Cir. 1988) (sane).

17



353
354
355

356
357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373

conclusive the state court factual determnation that the
chal | enged confession was given voluntarily, not as a product of

coercion or intimdation.

C.

Accepting these subsidiary facts as true, we nust reach the
ultimate question whether Carter's challenged confession was
voluntary or constitutionally infirm The state trial and habeas
courts concluded that it was voluntary. Applying pre-AEDPA | aw,
the ultimate question whether a confession is voluntary is a
question of law, to be reviewed de novo. See United States v.
Scurl ock, 52 F.3d 531, 536 (5th Cr. 1995).

Coercive police conduct is a necessary prerequisite to the
conclusion that a confession was involuntary, and the defendant
nmust establish a causal |ink between the coercive conduct and the
confession. See Colorado v. Connelly, 479 U S. 157, 163-67 (1986).
Al t hough nental condition may be a significant factor in the
vol untari ness cal culus, “this fact does not justify a conclusion
that a defendant’s nental condition, by itself and apart fromits
relation to official coercion, should ever dispose of the inquiry
into constitutional 'voluntariness.'” |d. at 164.!® Consequently,

in the absence of any evidence of official coercion, Carter has

16 Consequently, Carter’s allegations concerning his state of nind at the
tinme of the confession are unavailing, for “while nental condition is surely
rel evant to an individual’s susceptibility to police coercion, mere examn nation
of the confessant’s state of mind can never conclude the due process inquiry.”
Connel ly, 479 U S. at 165; see also Raymer, 876 F.2d at 386-87 (noting that
nental condition does not render a confession involuntary inthe absence of state
coercion).
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failed to establish that his confession was involuntary. See

United States v. Rayner, 876 F.2d 383, 386 (5th Cr. 1989).

VI,

Carter raises a litany of ineffective-assistance-of-counse
clainms, wurging that his court-appointed trial counsel were
constitutionally defective at both the guilt and puni shnent stages
of the trial. Carter is unable, however, to overcone the rigorous

burden of proof required to denonstrate ineffective assistance.

A

A habeas petitioner alleging ineffective assistance nust
denonstrate both constitutionally deficient performance by counsel
and actual prejudice as a result of such ineffective assistance.
See Strickland v. Washington, 466 U S. 668, 687 (1984); see also
Mtley v. Collins, 18 F.3d 1223, 1226 (5th Cr. 1994) (summari zi ng
the Washington standard of review. Failure to prove either
deficient performance or actual prejudice is fatal to an
i neffective assistance claim Washington, 466 U S. at 687.

To establish deficient performance, the petitioner nust prove
that the perfornmance of counsel fell bel ow an objective standard of
reasonabl eness. 1d. at 688. Therefore, courts may not fall prey
to “the distorting effect of hindsight” but nust be “highly
deferential” to counsel's perfornmance. ld. at 689-90. Hence,
there is a strong presunption that the performance “falls within

the wi de range of reasonabl e professional assistance.” 1d. at 689.
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Carter has the burden to overcone this presunption

Mor eover, even if counsel's performance was deficient, Carter
must affirmatively denonstrate actual prejudice. To do so, he nust
establish that the attorneys' errors were so deficient as to render
the verdict fundanentally unfair or unreliable. See Lockhart v.
Fretwell, 506 U S. 364, 369 (1993); Washington, 466 U.S. at 687.
In evaluating clains of ineffective assistance during the quilt
stage of the trial, the petitioner nust show a “reasonable
probability” that the jury would have otherwise harbored a
reasonabl e doubt concerning guilt. Regarding the sentencing phase,
the petitioner nust establish a “reasonabl e probability” that the
jury woul d not have inposed the death sentence in the absence of
errors by counsel. ld. at 695. “A reasonabl e probability is a
probability sufficient to underm ne confidence in the outcone.”
ld. at 694.

For purposes of federal habeas review, state court findings of
fact made in the course of deciding an ineffectiveness claimare
entitled to a presunption of correctness. See 28 U S.C. § 2254(d)
(1988); see al so Washington, 466 U. S. at 698 (noting that findings
of fact are afforded deference); Mdtley, 18 F.3d at 1226 (sane).
Unless Carter rebuts them by clear and convincing evidence,
therefore, we are required to accept, as conclusive, both the
factual findings and the credibility choices of the state courts.
See Carter v. Collins, 918 F.2d 1198, 1202 (5th Gr. 1990).

The ultimte determ nation whet her counsel was

constitutionally ineffective is a mxed question of |aw and fact
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that federal habeas courts have traditionally reviewed de novo.
See, e.g., Salazar v. Johnson, 96 F.3d 789, 791 (5th G r. 1996);
United States v. Faubion, 19 F.3d 226, 228 (5th Cr. 1994). G ven
the holding in Lindh, we nust apply this traditional de novo

standard to Carter’s appeal.

B
1

Carter avers that his trial counsel were ineffective because
they failed to challenge his conpetency to stand trial. The state
habeas court, however, accorded «credibility to counsel's
affidavits, averring that they had no reason to believe that Carter
was nmentally inconpetent at the tine of trial. Furthernore, the
state habeas court found there was insufficient evidence to
conclude that Carter was nentally inconpetent.

These findings of fact and credibility determ nations are
entitled to a presunption of correctness, and Carter has not
introduced the requisite clear and convincing evidence to prove
that they are erroneous. Therefore, because the factua
determnation that Carter was conpetent to stand trial is
concl usive and binding on us, it necessarily follows that his trial
counsel were not constitutionally ineffective in their failure to
contest the conpetency of the defendant to stand trial. “There can
be no deficiency in failing to request a conpetency hearing where
there is no evidence of inconpetency.” MCoy v. Lynaugh, 874 F. 2d
954, 964 (5th Cir. 1989).
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2.

Carter alleges that his counsel m ght have exposed t he al | eged
“Inposter witness” if they had interviewed David Josza prior to
trial. Carter did not raise this argunent explicitly in the
district court, but argues that it is subsumed wthin his argunent
that counsel were ineffective in failing to interview governnent
W tnesses and adequately to prepare for trial. This vague
all egation was not sufficient to place the district court on notice
of the claimthat Carter now urges, however, and thus the claimis
deened abandoned. Y’

Furthernore, Carter’s argunent that his trial counsel “m ght”
have exposed the alleged “inposter witness” is pure specul ation,
insufficient to overcone the strong presunption of conpetency and
the high burden of actual prejudice required to prove ineffective
assi stance of counsel. Indeed, given that the contested testinony
was nerely cunul ative and i muaterial to the outcone of the trial,?®®
we cannot conclude that there is a reasonabl e probability that the
jury woul d have harbored a reasonabl e doubt about gquilt, even if
the all eged “i nposter wtness” had been “exposed” by trial counsel.
The voluntary confession precluded any such reasonabl e doubt, so

Carter is entitled to no relief on this claim

17 See Nichol s v. Scott, 69 F.3d 1255, 1285 (5th Cir. 1995), cert. denied, 116
S. C. 2559 (1996); United States v. Smith, 915 F.2d 959, 964 (5th Cir. 1990).

18 gSee supra part V.
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Carter alleges that his trial counsel were ineffective in
failing to challenge the adm ssibility of his confession. But, as
we noted previously, the state habeas court accorded credibility to
counsel's affidavits, finding that the attorneys were justified in
their conclusion that the confession had been given voluntarily and
that there were no grounds to object to admssibility. Moreover,
both the state trial court and the state habeas court found that
t he confession was vol untary.

The presunption of correctness attaches to these factual
findings and credibility determ nati ons, and Carter cannot overcone
it. At a mninmm we cannot conclude that the performance of
counsel was “objectively unreasonable.” See Washington, 466 U. S.
at 688. Therefore, counsel did not render ineffective assistance
of counsel by failing to object, when objection would have been

futile.

4.

Carter clainms that his trial counsel were defective in their
presentation of the “acci dental death” defense, whereby they argued
that Carter had not actually intended to kill Reyes but had
accidental ly discharged the weapon during a brief struggle at the
cash register. Carter contends that his counsel denigrated the
“accidental death” defense during their <closing argunents.
Furthernore, he argues that his counsel were deficient for failing
to propose a jury instruction on the question of accident. These

all egations were not adequately presented to the district court,
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however, and they are deened wai ved. See N chols, 69 F.3d at 1285;

Smth, 915 F. 2d at 964.

5.

Carter clainms that his defense counsel were deficient in
failing adequately to investigate the facts of the case and
Carter's background; he clainms that such an investigation would
have produced nunerous character w t nesses who woul d have testified
during the punishnent stage of the trial, as well as expert
testinony concerning his nental incapacity. Therefore, Carter
contends, the deficient performance of counsel deprived him of
mtigating evidence that would have significantly influenced the
jury’ s decision whether to inpose the death penalty. The state
habeas court found, however, that the testinony of such character
W tnesses would have been cunulative and would not have been
sufficient to change the verdict. W have no reason to question
t hi s concl usi on.

Gven Carter's confession to the crinme of mnurder, we can
hardly conclude that the testinony of character wtnesses to his
reputation as a “good and peaceful person” would have sufficiently
inpressed the jury to avoid the sentence of death. Consequently,
the conclusion of the state habeas court that Carter failed to
denonstrate prejudice resulting fromthe absence of such character
Wit nesses was not error.

As to the allegation that defense counsel were deficient in

their failure adequately to investigate nental capacity and to
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secure expert w tnesses who would offer mtigating evidence at the
puni shment stage, that claim is foreclosed by the factua
conclusion that defense counsel were justified in believing that
Carter was nentally conpetent at the tinme of trial.'® Furthernore,
the state habeas court found that there was insufficient evidence
to warrant the conclusion that Carter was inconpetent in fact at
the tinme of trial, necessarily forecl osing any claimof ineffective
assi stance predicated on the failure to investigate such all eged
i nconpetency. See Mdtley, 874 F.2d at 964.

The duty of trial counsel to investigate is tenpered by the
information provided to counsel by the defendant. Wen, as here,
the defendant has given counsel reason to believe that certain
i nvestigations would be fruitless or harnful, the failure to pursue
such investigations may not |ater be chall enged as unreasonabl e.
“I'n any ineffectiveness case, a particular decision not to
i nvestigate nust be directly assessed for reasonabl eness in all the
ci rcunst ances, applying a heavy neasure of deference to counsel’s
judgnents.” Washington, 466 U . S. at 190-91. Gven that the state
courts have concluded that Carter was nentally conpetent at the
time of trial, it necessarily follows that the failure to
investigate his nental conpetency in preparation for trial, or to
elicit expert testinony concerning his nental state during the

puni shnment phase of trial, was not ineffective assistance.

19 See Byrne v. Butler, 845 F.2d 501, 513 (5th Cir. 1988); accord Barnard v.
Collins, 958 F.2d 634, 642 (5th Gir. 1992).
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6.

Carter argues that his defense counsel were defective in
failing to object to the admssibility of his confession to the
murder of R B. Scott, an extraneous offense that was introduced by
the prosecution during the punishnent stage to justify the
inposition of the death penalty. Carter clains there was
insufficient evidence to corroborate this confession and insists
that it would have been excluded from the jury on a proper
objection. Carter concedes, however, that he did not raise this
issue in the district court. Therefore, it is deened waived. See

Ni chols, 69 F.3d at 1285; Smith, 915 F.2d at 964.2°

7.

Carter clains that his trial counsel were deficient in failing
to instruct the jury that “deliberate” conduct requires proof of
sonet hing nore than “intentional” conduct under Texas | aw. 2! Carter
failed to raise this issue before the district court, however,
t hereby abandoning it. See N chols, 69 F.3d at 1285; Smth,
915 F. 2d at 964.

20 Carter pleads for an exception to this rule, claining that a mscarriage
of justice will result fromour refusal to address his argunent. This claimis
neritless, however, given the absence of any colorable reason to question his
factual guilt. The corroboration requirenent serves the function of assuring
that confessions represent a truthful representation of the facts, thereby
confirmng factual guilt. See Emery v. State, 881 S.W2d 702, 705 (Tex. Crim
App. 1994). Carter has suggested no reason to question the truth of his
statenent, nor does he deny his factual guilt of Scott's nurder

2l See, e.g., Wtley v. State, 773 S.W2d 283, 289 (Tex. Crim App. 1989);
Heckert v. State, 612 S.W2d 549, 552-53 (Tex. Crim App. 1981); see also Earvin
v. Lynaugh, 860 F.2d 623, 627 (5th Cr. 1988) (“It is clear that sonething nore
than intentional conduct nust be found at the punishment phase of the trial on
the issue of 'deliberateness.'”).
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8.

Carter charges that defense counsel denonstrated a persona
antipathy toward him during their closing argunents in the
puni shmrent phase of the trial, thereby prejudicing the jury.?? The
state habeas court, however, sunmarized in great detail counsel's
closing argunents, noting that counsel pleaded for nercy and
conpassi on, sumari zed t he argunent s agai nst the death penalty, and
urged the jury to sentence Carter to life inprisonnment rather than
death. Therefore, defense counsel did not abdicate their role as
advocates, and the state habeas court concluded that their closing
argunents did not transgress the “objective standard of
reasonabl eness.” Washington, 466 U S. at 688. Having reviewed the
record, we agree.

In considering whether counsel’s closing argunment was
i neffective, we consider the closing statenents in their entirety.
Teague v. Scott, 60 F.3d 1167, 1173 (5th Cr. 1995). Furthernore,
counsel may nake strategi c deci sions to acknow edge t he defendant's
culpability and nmay even concede that the jury would be justified
in inposing the death penalty, in order to establish credibility
with the jury.?® Al though, at the penalty phase, Carter's attorneys

acknow edged his cul pability and the need for puni shnent, they al so

22 For exanple, defense counsel inplied that Carter mght have comitted
other crimnal acts, questioned whether he coul dSSand shoul dSSlive in society,
wonder ed al oud whet her death was a greater puni shnent than life inprisonnent, and
conceded that the jury could sentence himdeath with a cl ear conscience.

23 see Kirkpatrick v. Butler, 870 F.2d 276, 284-85 (5th Cir. 1989); see al so
Washi ngton, 466 U S. at 689 (strong presunption that the strategic decisions of
counsel are not ineffective).
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pl eaded for nercy and urged the jury to sentence him to life
i nprisonnment rather than death. Consequently, the argunent fel
within “the w de range of reasonabl e professional assistance,” id.

at 689, and did not constitute ineffective assi stance.

VI,

Carter argues that execution of his death sentence, nore than
fourteen years after his conviction, would violate the Eighth
Amendnent . We have previously held, however, that such a delay
does not offend the Constitution.? Concluding that the district
court correctly refused to issue the wit of habeas corpus, we

AFFI RM t he judgnent and VACATE the stay of execution.

24 see Lackey v. Johnson, 83 F.3d 116, 117 (5th Cir.), cert. denied,
117 S. Ct. 276 (1996); Wite v. Johnson, 79 F.3d 432, 437-40 (5th Cir.), cert.
denied, 117 S. C. 275 (1996); Lackey v. Scott, 52 F.3d 98 (5th Cir.), cert.
di sm ssed, 514 U S. 1093 (1995). Li kewi se, every other court to address the
guestion thus far has rul ed agai nst the petitioner. See, e.g., Stafford v. Ward,
59 F.3d 1025 (10th Cir.), cert. denied, 515 U S. 1173 (1995); Turner v. Jabe,
58 F. 3d 924 (4th Cir.), cert. denied, 515 S. C. 1017 (1995); MKenzie v. Day, 57
F.3d 1461 (9th Cir. 1995).
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