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PER CURI AM

The Appellant, Bay Colony, Ltd. appeals from the district
court's grant of judgnent as a matter of law for the Appellees,
Trendmaker, Inc., Mdl ands Associ ates, and Wyer haeuser Real Estate
Conpany, following the jury's verdict for Bay Colony. Finding no
error, we affirm

FACTUAL BACKGROUND
Bay Colony, Ltd. ("Bay Colony") was forned in 1985 as a

limted partnership by Robert Brackman (" Brackman") for the purpose

"District Judge of the Southern District of Texas, sitting by
desi gnati on.



of purchasing certain real estate which forns the basis of this
suit. Brackman is an attorney and an experienced real estate
i nvestor who had organized and served as general partner for
several Texas real estate partnerships.

Trendmaker, Inc. ("Trendnmaker") was an entity i nvol ved in real
est at e devel opnent. Weyer haeuser Real Estate Conpany ("WRECO') was
the parent conpany of Trendmaker. |In March 1985, Trendnmaker and
Commonwealth Realty Developnent, 1Inc. ("Comonwealth Realty")
formed M dl ands Associates ("Mdlands"), a Texas joint venture.
Commonweal th Realty is a wholly-owned subsidiary of Commonweal th
Federal Savings Association ("Commonweal th Savings") which is in
receivership with the Resol ution Trust Corporation.

On March 25, 1985, M dl ands purchased approxi mately 883 acres
of property located in Galveston County, Texas. The property,
known as the Bay Col ony Property, was purchased for the purpose of
developing a nmaster planned comunity. The idea was that
Commonweal t h Savi ngs woul d provide the financing and Trendnaker
woul d contribute its real estate expertise toward devel opnent of
the property. Mdlands purchased the rawland for a total price of
over $13 mllion, partially financed by the sellers. M dl ands
borrowed another $25.3 mllion from Comobnweal th Savings which
funded the construction obligations undertaken on the residenti al

areas as well as the comercial reserves.!? These | oans were

IA commercial reserve is |land reserved for commerci al use.

2



secured by the property and the guarantees of Trendnaker,
Commonweal th Realty, and M dl ands.

In the summer of 1985, Brackman was approached by two real
estate brokers about investing in the Bay Col ony nmster-planned
comunity which was in the initial stages of devel opnent. Brackman
met with Trendnmaker officials several tinmes during that sumrer
concerning the project and his interest in purchasing the
commercial reserves of the planned community.

According to Brackman, Trendnmaker's representatives stated
that they were a subsidiary of WRECO a six-billion dollar
corporation, and that Trendmaker was commtted to the project and
was going to fully develop the master-planned conmunity. Brackman
also stated that Trendnmaker's representatives told him that
Trendnmaker woul d be there fromstart to finish, "cradle to grave,"
and that if there were any problens i n devel opnent Trendnmaker woul d
be the builder if necessary, and finally that WRECO was conm tted
to the deal. There are no witten docunents corroborating
Brackman's testinony. Although Bracknman dealt with representatives
of Trendnmaker, he understood that the transaction would be nade
t hrough M dl ands.

I n October, 1985, Bay Col ony (acting through M. Brackman, its
general partner) and M dl ands executed an earnest nopney contract
for the purchase of thirteen tracts (consisting of 74 acres) of
comercial reserves in the master-planned comunity. The earnest
nmoney contract gave Brackman a 90-day "Feasibility Study" tine
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period in which Brackman could evaluate the deal, termnate the
deal and demand the return of his earnest noney. The earnest noney
contract also contained an entirety clause, which stated, "This
Contract is the entire Contract between the Seller and Purchaser

and no nodi fication hereof or subsequent agreenent ... shall be
bi nding on either party unless reduced to witing and signed by
both parties.” On Decenber 13, 1985, Bay Colony and M dl ands
cl osed the transaction. Bay Col ony nade a cash paynent of over one
mllion dollars and executed thirteen separate prom ssory notes and
Deeds of Trust for the balance of the purchase price which was
slightly over four mllion dollars.

As part of the transaction, Mdl ands agreed to performvari ous
"construction obligations” onthe thirteen tracts of | and purchased
by Bay Col ony. Pursuant to these construction obligations,
M dl ands agreed to substantially conplete <certain streets,
| andscaping and irrigation, install punp lines for stormsewer and
surface drai nage, and renove any of the thirteen tracts which were
inthe flood plain fromthe flood plain. Three contracts contai ned
these construction obligations: (1) the earnest noney contract;
(2) the escrow agreenent; (3) the thirteen Deeds of Trust. Both
the escrow agreenent and the earnest noney contract afforded Bay
Colony Ilimted options if Mdlands failed to perform the
construction obligations.

Brackman testified that he had no quarrel with the efforts

Trendnmaker was putting into the nmaster-planned community during
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1986. Trendmaker was perform ng the construction obligations on
the commercial reserves, it was installing sewer and water |ines,
underground wutilities, detention ditches, streets, and other
gradi ng and | andscaping for the proposed residential tracts. By
the end of 1987, Mdlands had an outstandi ng debt of over $37
mllion with Commonweal th Savi ngs.

However, during 1986, several disasters occurred. |In January
1986, the space shuttl e Chal |l enger expl oded (the Bay Col ony proj ect
was | ocated near NASA's Johnson Space Center). The price of oi
fell by over 50% and the Tax Reform Act of 1986 severely
restricted the use of real estate tax shelters, thus drying up
I nvest nent noney. Moreover, with the crash of the real estate
mar ket, financial troubles devel oped on both sides. Bay Col ony
failed to nmake its first paynent on the notes as schedul ed, on
Decenber 13, 1986. On Decenber 19, 1986, Bay Col ony nmade a paynent
of $379, 745.55, and the parties nodified the due dates of the 1986
and 1987 paynents and certain performance dates of M dlands.
According to the anended agreenent, the 1988 paynents were to be
made as provided in the original notes. Subsequently, Bay Col ony
failed to nmake its next set of paynents due on June 13, 1987.
Trendnmaker/ M dl ands did not give notice of the default because t hey
wer e behind schedule on their construction obligations, and they
were waiting to see if Brackman's group would pay the arrears on
the contract before conpleting additional work pursuant to the

construction obligations.



Wth financial difficulties on both sides, the parties entered
into further negotiations to nodify the note and liens. On March
11, 1988, the parties executed the Second Modification of Real
Estate Note and Liens, which was to be effective retroactive to
June 13, 1987, the date the paynent was first due. On this date,
Bay Col ony al so pai d $420, 465.32 to Mdl ands for the June 13, 1987
and the Decenber 13, 1987 paynents on the Notes. The March 1988
paynment was the |ast paynent Bay Colony nmade on its contractual
obl i gati on.

Brackman testified that soon after nmaki ng the paynent on March
11, 1988 to Mdlands, he heard a runor that Trendmaker m ght be
withdrawing from the Bay Colony devel opnent project. Br ackman
stated that he contacted M. WIlliamDalton, Jr., Vice President of
Trendmaker, and was tol d that Trendmaker had not withdrawn fromthe
project, but if it did withdraw, Trendrmaker would be replaced in
the joint venture by a devel oper which was at |east the equal of
Trendmaker .

However, the relationship between the joint venturers of
M dl ands was deteriorating. Commonweal th Savings was in severe
financial difficulty, and Trendnaker had becone unhappy dealing
wth the "decision by conmmttee" nanagenent style of its joint
venturer Commonwealth Realty. Thus, on Decenber 29, 1987,
Trendmaker proposed that it and Commonwealth Realty split up the
two joint ventures in which they were involved and go their
separate ways. Comonwealth Realty failed to respond to this
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proposal until March 18, 1988, one week after Brackman had paid the
June and Decenber, 1987 contract installnments. Di scussions ensued
bet ween Trendmaker and Commonwealth Realty on dividing up their
hol di ngs. Brackman was not involved in, or informed of, these
di scussions. On May 18, 1988, Trendnmaker transferred all of its
interest in the Bay Col ony master-pl anned community t o Conmonweal t h
Realty in exchange for Commobnwealth Realty's interest in another
project. Trendmaker renmai ned on-site at the Bay Col ony devel opnent
as the contract manager until June, 1989.

Bay Colony failed to make its Decenber 1988 paynent. Although
Brackman had not raised the entire anmount due under the contract,
he testified that he did not make the paynent because he becane
awar e bet ween March and Decenber 1988, that Conmopnweal th Realty and
its parent Commonwealth Savings were in a precarious financia
condi tion, and that Commonweal t h Savi ngs coul d not | oan additi onal
nmoni es to the devel opnent. Mdlands eventually forecl osed on al
thirteen tracts and Bay Colony was left with nothing to show for
its investnment of over two mllion dollars.

Bay Colony filed suit in state court and the Resol ution Trust
Corporation renoved to federal court. The district court granted
summary judgnent in favor of Trendnmaker on Bay Col ony's breach of
contract, negligence, breach of good faith and fair dealing, and
statutory and common |aw fraud cl ai ns. Bay Col ony proceeded to
trial on its Deceptive Trade Practices Act and fraud by om ssion
clains against Trendnmaker, and its alter ego theory of liability
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agai nst WRECO.

Followng the close of Bay Colony's case-in-chief, the
district court granted WRECO s notion for a directed verdi ct on Bay
Colony's alter ego theory as a basis to pierce the corporate vei
bet ween WRECO and Trendmaker. Trendmaker and M dl ands al so noved
for a directed verdict on Bay Colony's fraud by om ssion and
deceptive trade practices act clainms, arguing that Bay Colony
failed to present any evidence necessary to establish its clains.
However, the district court took this notion under advisenent.
Thereafter, Trendmaker and M dl ands presented their evidence. Bay
Col ony presented no rebuttal evidence. Trendnaker and M dl ands di d
not reurge their notion for directed verdict at the close of all
t he evidence, although they did tinely object to the proposed jury
charge based on no evidence or insufficient evidence for the case
to proceed to the jury. These objections were overrul ed.

The jury found for Bay Colony on its fraud and DTPA cl ai s,
and awarded Bay Col ony attorneys' fees under the DTPA. Fol |l ow ng
the verdict, Trendnaker and M dl ands noved for judgnent as a matter
of law under Rule 50(b) arguing that there was no evidence or
i nsufficient evidence to support the jury's verdict. The district
court entered judgnent as a matter of |law for Trendmaker and
M dl ands, concluding that the jury's verdict was based on
specul ati on and conj ecture, and coul d not be sustai ned. Bay Col ony

tinmely appealed to this Court.



DI SCUSSI ON

On appeal, Bay Colony asserts six issues for this Court's
consi derati on. However, because we affirm the [ower court's
judgnent with respect to its granting judgnent as a matter of |aw
on Bay Colony's fraud by omssion and DTPA clains against
Trendnmaker and M dl ands, we concl ude that the renmaining i ssues are
noot .
A. Mdttion for Judgnent as a Matter of Law

Bay Col ony asserts that the district court erred in granting
judgnent as a matter of law in favor of Trendmaker and M dl ands
because Trendmaker and M dl ands did not satisfy Fed. R G v.P. 50(Db).
In particular, Bay Colony argues that at the close of all the
evidence in the case, no party nmade a notion for judgnent as a
matter of |aw under Rule 50(b). Thus, Bay Col ony argues that under
Rul e 50(b), the proper evidentiary reviewstandard i s whet her there
was any evidence to support the verdict. Bay Colony al so contends
that even a tinely notion for directed verdict could not support a
judgnent as a matter of | aw unless the notion specifically pointed
out how the evidence was insufficient on its clainms. Trendnmaker
and M dl ands counter that their notion for directed verdict under
Rul e 50(a) and their objections to the jury charge satisfied the
requi renents for Rule 50(b).

Cenerally, a party who fails to renew his notion for directed

verdict at the close of all the evidence waives his right to



chal l enge the sufficiency of the evidence. Scottish Heritable
Trust v. Peat Marwick Main & Co., 81 F.3d 606, 610 (5th Cr.),
cert. denied, --- U S ----, 117 S.C. 182, 136 L. Ed. 2d 121 (1996).
However, "[t]his Court has repeatedly enphasized that the
application of Rule 50(b) should be examned in the light of the
acconplishnment of [its] particular purpose[s] as well as in the
general context of securing a fair trial for all concerned in the
quest for truth." McCann v. Texas, 984 F.2d 667, 671 (5th
Cir.1993) (quoting Bohrer v. Hanes Corp., 715 F.2d 213, 217 (5th
Cir.1983)). Thus, this Court has not required strict conpliance
with Rule 50(b) and has excused technical nonconpliance where the
purposes of the requirenents have been satisfied. Scottish
Heritable Trust, 81 F.3d at 610; Adjusters Replace-A-Car, Inc. v.
Agency Rent-A-Car, Inc., 735 F.2d 884 (5th G r.1984); Villanueva
v. Mclnnis, 723 F. 2d 414 (5th Cir.1984). The two basi c purposes of
Rule 50(b) are "to enable the trial court to re-examne the
question of evidentiary insufficiency as a matter of law if the
jury returns a verdict contrary to the novant, and to alert the
opposing party to the insufficiency before the case is submttedto
the jury." MacArthur v. University of Texas Health Cr. at Tyler,
45 F. 3d 890, 896-97 (5th Cir.1995). However, a party nmay not base
a notion for judgnent [as a matter of |aw] on a ground that was not
included in a prior notion for directed verdict. Jones v. Benefit

Trust Life Ins. Co., 800 F.2d 1397, 1401 (5th G r.1986); MCann v.
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Texas City Refining, Inc., 984 F.2d 667, 672 (5th Cir.1993);
@i | beau v. WW Henry Co., 85 F.3d 1149, 1160-61 (5th Cir. 1996)
(hol di ng that although defendant's noti on under Rule 50 coul d have
been nore specific, it was adequate to preserve the issue of
sufficiency of the evidence).

Were, however, the defendant failed to nove at the cl ose of
all the evidence for judgnent as a matter of law, this Court has
concluded that if a defendant has nmade a notion for directed
verdict at the close of the plaintiff's case for no evidence or
i nsufficient evidence on specified grounds, and objects on those
sane grounds to the jury charge, this suffices to support a notion
for judgnent as a matter of |aw under Rule 50(b) on those grounds.
Purcell v. Seguin State Bank & Trust Co., 999 F.2d 950, 956 (5th
Cir.1993) (citing Villanueva, 723 F.2d at 417-18); Scottish
Heritable Trust v. Peat Marwick Main & Co., 81 F.3d 606 (5th
Cir.1996) (a defendant's objections to proposed jury charge on
grounds pertaining to the sufficiency of evidence i ssues satisfies
the requirenents for a Rule 50(b) notion); Hi nojosa v. City of
Terrell, 834 F.2d 1223, 1228 (5th G r.1988) (court nmy grant
judgnent as a matter of |aw where defendant nmade notion for
directed verdict and objected to the court's jury instructions on
grounds that there was no evidence to support a claim. Based on
Trendnmaker's notion for directed verdict at the close of Bay

Col ony' s case-in-chief and Trendnmaker's objections to the proposed
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jury charge, we are convinced that the purposes of Rule 50(b) have
been satisfied. Trendnaker's notion for directed verdict on Bay
Col ony's DTPA and fraud clains asserted that there was no evi dence
or insufficient evidence for the issue to go to the jury.
Li kewi se, Trendnmaker's objections to the jury charge contended t hat
there was not any evidence to support submitting any part of Bay
Colony's DTPA or fraud claim to the jury. Accordingly, we
concl uded that Trendneker's objections to the jury charge were a
sufficient approximation of its notion for directed verdict to
support its later notion for judgnent as a matter of |aw foll ow ng
the jury's verdict. See, e.g., Villanueva v. Mlnnis, 723 F.2d
414, 418 (5th Cir.1984).
B. The Fraud by Nondi scl osure & Deceptive Trade Practices O ains
1. Fraud by Nondi scl osure

The district court concluded that, as a matter of |aw,
Trendnmaker did not have a duty to di sclose the negoti ations between
it and Commonwealth Realty prior to the tine Bay Col ony nade its
payment of $420, 465.32 on March 11, 1988 to Trendmaker. On appeal,
Bay Col ony contends that Trendnaker had a duty to disclose its
current intention to wthdraw fromthe joint venture and that if
Bay Col ony knew of this intention, it would not have nade the
paynent . Bay Colony asserts that the parties' past business
conduct required the disclosure of such negotiations. W disagree.

Under Texas |l aw, to assert a claimof fraud by nondi scl osure,
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the conplaining party nust prove, inter alia, a duty to disclose.
Chenetron Corp. v. Business Funds, Inc., 682 F.2d 1149, 1171-72
(5th G r.1982), judgnent vacated on other grounds, 460 U S. 1007,
103 S. Ct. 1245, 75 L.Ed.2d 476 (1983).

Texas |law recognizes a duty to disclose only where a
fiduciary or confidential relationship exists. Bernstein .
Portland Sav. & Loan Assn., 850 S.W2d 694, 701 (Tex.App.—€orpus
Christi 1993, wit denied) (citing Tenpo Taners, Inc. v. Crow
Houston Four, Ltd., 715 S. W 2d 658, 669 (Tex. App. —bal | as 1986, wit
ref'd n.r.e.)); Southwest E & T Suppliers, Inc. v. Anerican Enka
Corp., 463 F. 2d 1165, 1166 (5th Cr.1972) ("Texas lawis clear that
if there is no confidential or fiduciary relation between the
parties [creating a duty to di sclose], nere silence does not anount
to fraud or msrepresentation.") There was no confidential or
fiduciary relationship between the parties. Bay Col ony did not act
on behal f of Trendmaker or Mdlands, nor did it have the authority
to do so. I nstead, Trendnaker and Bay Colony entered into an
arns-1length transaction for the sale of the commerci al reserves and
the later nodifications of the real estate notes. The fact that
parties have entered into a contract does not create a confidenti al
relationship. CrimTruck & Tractor Co. v. Navistar Int'l Transp.
Corp., 823 S.W2d 591, 594 (Tex.1992). We concl ude that under
Texas | aw the contract between Bay Col ony and Trendmaker does not

constitute the type of special relationship necessary to create a
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duty to disclose. See, e.g., Lee v. VWl -Mart Stores, Inc., 34 F. 3d
285, 290 n. 5 (5th Cr.1994) (the fact that people have had prior
dealing with each other ... does not establish a confidential
relationship).
2. Deceptive Trade Practices Violation

At trial, Bay Colony asserted three theories of liability
under the Deceptive Trade Practices Act ("DTPA"), specifically,
unconsci onability, breach of warranty, and |l aundry |i st viol ations.
In granting the judgnent as a matter of law, the district court
found t hat Bay Col ony present ed not hi ng nore than possi bl e breaches
of contract or non-actionable puffing. W agree.

Bay Col ony first contends that Trendnaker violated the DTPA
by engagi ng i n an unconsci onabl e action or course of conduct. See
Tex. Bus. & Com Code 8 17.45(5). Unconscionability can be prem sed
on either of two types of conduct: (1) taking advantage of the
| ack of know edge, ability, experience, or capacity of a personto
a grossly unfair degree; or (2) an act or practice resulting in a
gross disparity between the val ue recei ved and consi deration paid
in a transaction involving transfer of consideration. | d. Bay
Colony's claimis based on the second ground. According to Bay
Col ony' s expert testinony, the val ue of the comercial reserves was
only $750, 000 conpared to the $5 mllion Bay Colony paid. Thus,
there was a gross disparity in the consideration paid and t he val ue

recei ved. However, Bay Col ony ignores a basic tenet it nust prove
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in order to recover under the "gross disparity" unconscionability
provision. Specifically, "thetime for evaluating the disparity in
value is the time of sale. Dimnution in value caused by |ater
events cannot support a claimof unconscionability."” Parkway Co.
v. Whodruff, 901 S. W 2d 434, 441 (Tex.1995) (enphasis added). The
record before us discloses that in January of 1986, Bay Col ony
obt ai ned an apprai sal of the property it had purchased t he previ ous
nonth. The appraisal estinated the value of the property at $9
mllion, over $4 mllion nore than the purchase price. The fact
that the appraisal was based in part on the assunption that the
construction obligations would be fulfilled does not render the
price paid unconscionable. Thus, we conclude that Bay Col ony's
purchase price was at market val ue i n Decenber 1985, and that there
was no gross disparity in the consideration paid and value
recei ved.

Bay Col ony next contends that Trendnaker is |iable under the
DTPA based on breach of warranty. In particular, Bay Colony
asserts that the all eged statenents nade by Trendmaker and M dl ands
about their future conduct, i.e., Trendmaker woul d be t he devel oper
fromstart to finish; that the project would be developed in a
tinmely fashion; that Trendmaker would conplete the construction
obl i gati ons; and that Trendnmaker would remain involved in the
project through conpletion, gave rise to an express warranty. W

di sagr ee.

15



Under the DTPA, a consuner may maintain an action for breach
of an express warranty. See Tex. Bus. & Covm CooE § 17.50(a)(2).
However, the DTPA does not create warranties; instead, to be
acti onabl e under the DTPA, warranties nust be recognized by the
comon | aw or created by statute. See La Sara Gain Co. v. First
Nat'| Bank, 673 S.W2d 558, 565 (Tex.1984). Thus, in order for Bay
Colony to prevail on its breach of warranty claim it nust show
that during the course of its dealings with Trendmaker, Trendmaker
represented express warranties and breached them

First, the statenents relied on by Bay Col ony are not specific
enough to allow judicial enforcenent. Vague representations that
a seller wwll help solve any problens that arise in the future have
been hel d not actionabl e under the DTPA. Charles E. Beard, Inc. v.
McDonnel | Dougl as Corp., 939 F.2d 280 (5th Cr.1991). Second, Bay
Col ony expressly wai ved any warranties and representations not in
the contract itself. The evidence of statenents nade during
negoti ati ons but not enbodied in the contract cannot serve as the
basis of a DIPA warranty claim given that disavowal.

Finally, Bay Col ony contends that Appellees commtted "fal se
m sl eadi ng or deceptive" acts or practices, referred to as the
"l'aundry list violations" under the DTPA. See Tex. Bus. & Com Code
8§ 17.46(b). The trial court submtted six of the twenty-five

possi bl e statutory bases for DTPA laundry list violations to the

jury:
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a. Causing confusion or msunderstanding as to the
sponsorship, affiliation, connection or association of the
real estate purchased; [8 17.46(b)(2) ]

b. Causing confusion or msleading as to the affiliation
connection or association with another; [8 17.46(b)(3) ]

c. Representing that the real property or rel ated devel opnent
servi ces had the sponsorshi p, approval, characteristics, uses
or benefits which it did not have; [8 17.46(b)(5)]

d. Representing that the real estate or related devel opnent
services were of a particular standard or quality when they
were of another; [8 17.46(b)(7) ]

e. Advertising real property with an intent not to sell it as
advertised; [8 17.46(b)(9) ]

f. Failing to disclose information concerning real property

whi ch was known at the tine of a transaction, if such failure

to disclose was intended to induce the purchaser into a

transacti on whi ch t he purchaser woul d not have entered had the

i nformati on been disclosed. [§ 17.46(b)(23) ]

Bay Colony relies on essentially the sane evidence as above,
t hat IS, Trendnaker's representations to Brackman during
negoti ations that Trendnmaker woul d be the devel oper of the project
from start to finish, that, wth the backing of WRECO it was
commtted to solving any problens that arose and that it woul d stay
with the deal through the ups and downs of the market. Bay Col ony
argues that the evidence showed that Trendmaker never intended to
put its own noney into the project and that its comm tnent was
conditioned on a mninmum |evel of market stability, which
reservati ons were never comruni cated to Bay Col ony in violation of
its obligations created under the DTPA. The evidence does not
support Bay Colony's theory of DTPA laundry list liability. I n

fact, Appellees incurred obligations on notes totaling $37 mllion
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in connection with the devel opnent before they were forced by the
depressed econony to sacrifice the project. Even assum ng that the
jury could have inferred that the defendants shoul d have put even
nore noney into the project, the evidence would still not support
a DTPA laundry |ist violation. The nere failure to perform a
prom se does not constitute a m srepresentation actionable under
the DTPA unless it can be shown that at the tine the prom se was
made, the prom sor had no intentions of fulfilling the prom se.
Kuehnhoefer v. Wl ch, 893 S. W2d 689, 693 (Tex. App. —fexar kana 1995,
wit denied). The $37 mllion investnent over three years
forecl oses a finding that Appellees msled Bay Colony as to their
commtnent to the project during negotiations.
CONCLUSI ON

Based on the foregoing, the judgnent of the district court is

AFFI RVED.

AFFI RVED.
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