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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 96-20221

CYPRESS- FAI RBANKS | NDEPENDENT
SCHOCL DI STRI CT,

Pl aintiff-Appellee

ver sus

M CHAEL F. b/n/f/ MR AND
MRS. BARRY F.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

July 15, 1997

Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
WENER, Circuit Judge:

Def endant s- Appel l ants M chael F., by his next friend and
parents, M. and Ms. Barry F., (“Mchael’s parents”) appeal from
the final judgnment of the district court in favor of Plaintiff-
Appel | ee Cypress- Fai rbanks | ndependent School District (“Cy-Fair

| SD") . The action arose when Mchael’s parents, invoking the



I ndividuals with Disabilities Education Act (“IDEA’),! sought
rei moursenent from Cy-Fair ISD for the costs they incurred in
placing their disabled child, Mchael, in a full-time private
residential education and treatnment facility. The school district
refused M chael ' s parents’ request, and t hey appeal ed
admnistratively to the Texas Education Agency (“TEA’), whose
hearing officer ordered reinbursenent, finding that (1) the
educational program crafted for Mchael by Cy-Fair |SD was
i nappropriate under the IDEA, and (2) Mchael’s placenent at a
specialized private residential school by his parents was
appropriate. After conducting further fact finding, the district
court reversed the hearing officer’s decision and al so awarded
costs to the school district. Concluding on the basis of the
entire admnistrative and judicial record that the district court
commtted no reversible error when it reversed the hearing
officer’s decision, we affirm the court’s decision on
rei mbursenent, but nodify in part its award of costs to the school
district and affirmthat award as nodifi ed.

BACKGROUND

20 U.S.C. 8 1400 et seqg. (1997). W note that the | DEA was
recently anended by Congress. See Individuals with Disabilities
Educati on Act Amendnents of 1997, P.L. No. 105-17, June 4, 1997, 11
Stat. 37. As all of the events giving rise to this action occurred
before the enactnent of the anendnents, however, we need not
consider their effect in this appeal.
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A. Statutory Framework of the | DEA

Being a |ocal educational agency responsible for conplying
wth the IDEA as a condition of the State of Texas'  receipt of
federal education funding, Cy-Fair [SD nmust (1) provide each
disabled child within its jurisdictional boundaries with a “free
appropriate public education” tailored to his unique needs,? and
(2) assure that such education is offered, to the greatest extent
possible, in the educational “mainstream” that is, side by side
W th non-disabled children, in the least restrictive environnent
consistent with the disabled student’s needs.? The “free
appropriate public education” that a disabled student is entitled
to receive under the I DEA nust be tailored to his particul ar needs
by nmeans of an “individual educational programi (“IEP"), a witten
statenent prepared at a neeting attended by a qualified
representative of the school district, a teacher, the child s
parents or guardians, and, when appropriate, the child hinself.*
In Texas, the persons charged with preparing an |IEP are known
coll ectively as an Adm ssi ons, Review and Di sm ssal Conmttee (“ARD
Commttee”).

The “free appropriate public education” tailored by an ARD

Conmmittee and described in an | EP, however, need not be the best

20 U.S. C. 88 1400(c) and 1412(1); Teaque Indep. Sch. Dist. v.
Todd L., 999 F.2d 127, 128-29 (5th Cr. 1993).

ld.; 20 U.S.C. § 1412(5).

20 U.S.C. § 1401(20).



possi bl e one, nor one that will maxim ze the child s educational
potential; rather, it need only be an education that s
specifically designed to neet the child s uni que needs, supported

by services that wll permit him “to benefit” from the
instruction.® |In other words, the |DEA guarantees only a “basic
floor of opportunity” for every disabled child, consisting of
“specialized instruction and related services which are
i ndi vidually desi gned to provi de educat i onal benefit.”®
Nevert hel ess, the educational benefit to which the Act refers and
to which an | EP nust be geared cannot be a nere nodicum or de
mnims;’” rather, an | EP nust be “likely to produce progress, not
regression or trivial educational advancenent.”® |n short, the
educati onal benefit that an IEP is designed to achieve nust be
“meani ngful .”®

When a parent or guardi an chal | enges the appropri ateness of an

| EP crafted by a state or |ocal education agency and the resulting

educati onal placenent, a reviewing court’s inquiry is generally

Bd. of Educ. of the Hendrick Hudson Central Sch. Dist.,
West chester County v. Rowl ey, 458 U. S. 176, 188-89 (1982).

ld. at 201.

herti v. Board of Educ. of Borough of Cd enenton Sch. Dist.,
995 F.2d 1204, 1213 (3rd Cir. 1993).

Board of Educ. of East Wndsor Regional Sch. Dist. V.
D anond, 808 F.2d 987, 991 (3rd Cir. 1986).

Pol k v. Central Susquehannna Inter. Unit 16, 853 F.2d 171,
182 (3rd Cir. 1988), cert. denied, 488 U S. 1030 (1989); see also
Rowl ey, 458 U.S. at 192.




t wof ol d. It must ask first whether the state or |ocal agency
conplied with the procedures set forth in the Act, and if so
whet her “the individualized educational program devel oped through
the Act’s procedures [was] reasonably calculated to enable the
child to receive educational benefits?”' |In those instances when
a suitable or “appropriate” public educational placenent is not
available for a disabled child wthin a state or |ocal school
district, the district nust pay the costs of sending the child to
an appropriate private institution.

In School Comm of Town of Burlington, Mass. v. Department of

Educ. of Mass.,!?2 the Suprene Court held that a review ng court nay,
in the exercise of the equitable authority granted to it under the
| DEA, order public school authorities to reinburse parents or
guardi ans of a disabled child for their expenditures on private

schooling when they wunilaterally renove the child from public

education and place the <child in private schooling. But
rei mbursenent may be ordered in such situations only if the parents

or guardians establish that (1) an IEP calling for placenent in a

public school was i nappropriate under the | DEA, and (2) the private

ld. at 201.

Jenkins v. Squillacote, 935 F.2d 303 305 (D.C. Cr. 1991)
(citing School Comm of Town Burlington, Mass. v. Dep’t of Educ. of
Mass., 471 U.S. 359, 369 (1985)); Al amp Heights Indep. Sch. Dist.
v. State Bd. of Educ., 790 F.2d 1153, 1158 (5th Cr. 1986).

471 U. S. 359, 369 (1985).



school placenent by the parents was proper under the Act.®® If the
reviewing court determnes that the school district’s |EP was
appropriate, it need not reach the issue of the appropriateness of
the private placenent by the parents. !

B. Particular Facts and Proceedi ngs

At an early age, Mchael F. was diagnosed with, and began to
receive nedication for, Attention Deficit Hyperactivity D sorder
(“ADHA") . Based on this condition, Mchael was classified as
“other health inpaired” and was thus entitled to receive
educati onal services under the IDEA from Cy-Fair |1SD after he and
his famly noved there in the sumer of 1992.

M chael enrolled as a sixth grader at Cy-Fair 1SD s Ham | ton
| nt ermedi ate School (Ham Iton) for the 1992-93 school year. During
this school year, M chael was diagnosed wth Tourette’'s Syndrone
(“Tourette’s”), a neurological or psychiatric behavior disorder
typified by involuntary notor and vocal ticks. Mchael’s case of
Tourette’s is manifested by synptonms of (1) hyperactivity and
decreased attention, (2) obsessive conpul sive behavior, (3) rapid
mood swi ngs, and (4) ticks and tw tches.

Acting through an ARD Conm ttee convened in August 1992, Cy-

Id. at 370; see also Florence County Sch. Dist. Four V.
Carter, 114 S.Ct. 361, 366 (1993). Reinbursenent will be permtted
under Burlington when unilateral placenent by parents is generally
found to be appropriate, even though it is not “the exact proper
pl acenent required under the Act.” Alanb Heights, 790 F.2d at
1161.

Teaque, 999 F.2d at 132.



Fair 1SD instituted a provisional IEP for Mchael’s 1992-1993
school year at Ham lton. Under this initial |IEP, Mchael attended
regul ar classes and had access to a “content mastery class.” 1In
Cct ober of 1992, the ARD Comm ttee suppl enented M chael’s IEP with
a “behavioral plan,” wunder which Mchael’s teachers could
discipline himwith “tine-out” and “cooling off” periods when he
becane agitated, send hi mto counseling sessions with the assi stant
principal, or send himto special discipline nmanagenent cl asses.
M chael s parents approved both the initial |IEP and the October
behavi oral pl an.

M chael ' s deport nent probl ens ebbed and fl owed t hr oughout the
1992- 93 school vyear. During the fall senester, his m sbehavior
consisted mainly of relatively mnor disruptions such as yelling
i nappropriately on the bus and in class, calling other students and

hi msel f gay, touching students on the |l egs in a sexual way, talking

back to his teacher, licking his books and papers in class, one
scuffle, and one fight. This behavior landed Mchael in the
principal’s office, detention hall, or discipline nmanagenent cl ass

on nunerous occasions and also resulted in several tenporary
suspensions fromthe school bus.

Begi nni ng i n January of 1993, however, when M chael was first
di agnosed with Tourette's and his nedications were juggled in an
attenpt to reduce the severity of his Tourette's’ synptons, his
behavi or worsened. Not only did he continue to disrupt class and
cause trouble elsewhere in the school environnment, but M chael

7



i ncreasi ngly becane involved in fights, and on February 15 and 17
——j ust when a powerful and potentially beneficial drug with strong
side effects was being introduced into M chael’s nedication reginen
—his tenper flared in two physically violent episodes. As a
result of these episodes, Mchael was renoved from school on an
energency basis and faced possible expulsion until the ARD
Commttee determned, after receiving reports from Mchael’s
attendi ng psychi atri st and psychol ogi st, that M chael’ s m sbehavi or
was directly related to his disability. Agreeing with the
recommendation of Mchael’s psychiatrist, the ARD Conmttee
assigned M chael to a honebound placenent for approximtely six
weeks so that his doctors could conplete nedication trials and
stabilize his nedical treatnent, after which the Commttee could
reeval uate M chael’s I EP

Just before M chael’s outburst of physically violent behavior
in md-February, however, the ARD Conmttee had resolved that
M chael s needs woul d be better addressed with a nore consi stent
behavi oral structure throughout the day. It had, therefore, placed
him in a self-contained, adaptive behavior classroom for three
subj ects (English/Language Arts, Math, and Social Studies), while

| eaving himin regul ar education classes for Science and Physi cal

An adaptive behavior class is specifically designed to help
students learn to control inappropriate behavior. The student
stays in the sanme classroomfor several subjects, and a | evel point
structure i s used whi ch enabl es students to gain rewards t hroughout
the class period by exhibiting appropriate behavi or.
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Education (“P.E. ") The ARD Conmittee al so suppl enented M chael ' s
program by providing himwth a social behavior curriculumin his
adapti ve behavi or classes, psychol ogi cal counseling services, and
a discipline contingency plan.

When M chael returned to Hamlton on April 2, he was again
placed in a slightly expanded version of the adaptive behavior
programthat he had only briefly begun in m d-February. M chael’s
di sruptive and aggressi ve behavi or continued nore or | ess unabated
for the remai nder of the school year, resulting in several short
suspensi ons, including one for the | ast two days of school after he
announced in class that he was going to kill his nother, spat in a
student’s face, hit the student, and directed obscene | anguage at
hi s teacher.

Wien the ARD Conmttee convened on May 26, 1993 to review
M chael ' s situation and plan for the next school year, it |earned
that M chael was passing all of his courses and had nmade progress
towards achieving all of the academ c goals listed in his | EP, but
had not yet achieved mastery in any academ c area except for
general science. On the deportnent front, M chael’s adaptive
behavi or teacher noted that Mchael was able to refocus after
i ncidents of m sconduct. Largely at the insistence of his parents
who feared that his continued exposure, in adaptive behavior
classes, to other children wth enotional and behavi oral probl ens
woul d harmM chael, the ARD Cormittee determ ned that M chael could
be placed in the regul ar education programat his | ocal junior high
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school for the 1993-94 school year. Mchael’'s parents and the ARD
Comm ttee hoped that the conbined effect of a new school, the
intervening summer recess, and attention to nedication would
i nprove M chael’s behavior. Mchael’s | EP for the i npendi ng school

year, however, still included a nunber of support services and
plans specifically designed to address Mchael’s behavioral

pr obl ens. Among these were a discipline contingency plan for
teachers to use in dealing with Mchael’s conduct, a behavi oral

i ntervention plan, psychol ogical counseling services, a tracking
teacher to nonitor M chael’s progress, and a handpi cked team of

teachers who were to receive training on howto cope with Mchael’s
disabilities and behavior. At the conclusion of the neeting,

M chael s parents signed the Conmttee’'s report, noting their
agreenent with the IEP and M chael’s placenent for the 1993-1994
school year.

Over the summer, M chael’s behavior at hone deteriorated to
the point that in late July his parents considered followng his
psychol ogi st’s advice and hospitalizing himor placing himin a
sumer program at a residential treatnent center. But M chael’s
parents ultimately chose to keep himat hone for the duration of
t he sunmer.

I n August 1993, M chael began seventh grade at Cy-Fair 1SD s
Bl eyl Junior H gh School (“Bleyl”). During his first nonth of
school, he continued to disrupt class with sone frequency,
exhi bited disrespect for and even directed insults at authority on

10



occasion, and several tinmes becane entangled in fights. H s
m sbehavior resulted primarily in “tine-outs,” detention hall
assi gnnents and “cooling off” sessions at the assistant principal’s
of fice, but on three occasions he was sent hone fromschool for the
rest of the day.

In Iight of these continuing behavioral problens, the ARD
Comm tt ee convened a neeting on Cctober 4, 1993, which was attended
by Mchael’s parents, the chairman of the Special Education
Departnent at Bleyl, a psychol ogist fromthe school district who
had worked with M chael, an educational diagnostician from the
school district, the assistant principal at Bleyl responsible for
M chael, and M chael’s tracking teacher. The Committee was
infornmed that, although M chael was passing every course but one
and was receiving satisfactory conduct nmarks in every class but
two, he was having difficulty turning in honmework assignnents in
the majority of his courses and was still experiencing behavioral
problenms. The Commttee therefore altered Mchael’s | EP, placing
hi min adaptive behavior classes for Math, English/Language Arts,
and Texas History and | eaving himin regul ar education cl asses for
Sci ence, Reading, Industrial Technology, Speech, and P.E The
Comm ttee al so determ ned that M chael was eligible for an opti onal
content mastery class and nodified his discipline contingency pl an
by providing teachers with the option of sending Mchael to a
di sci pl i ne managenent class for the remai nder of a class period, as
opposed to an energency renoval from class, when his m sbehavi or

11



escal at ed. Once again, Mchael’s parents approved the |EP that
resulted fromthis neeting.

On the very next day of school, however, before he had even
begun the new adaptive behavior program designed by the ARD
Commttee, Mchael got in a fight with a girl in class and, before
the fight was broken up, had pinned the girl to the floor wwth his
knee and pulled out sonme of her hair. As a result of this
i nci dent, M chael was “energency renoved” for the remai nder of that
school day and the next day. M chael s parents perceived this
i ncident as a serious escalation of Mchael’s behavioral problens
and therefore renewed their previous consideration of alternative
pl acenents for Mchael, including a residential psychiatric
institution.

On Cctober 7, 1993, Mchael began his partial placenent in
adapti ve behavi or classes. He continued to m sbehave on the school
bus, disrupt classes on occasion, and in a fewinstances refuse to
suit up for P.E., all of which necessitated “tine-outs” and
“cooling off” sessions with the assistant principal. Still, his
physi cal aggression fromthis date forward until his renoval from
Bl eyl consisted of but a single scuffle in P.E Furt her nor e,
during the remainder of his tinme at Bleyl, he was only energency
renmoved from school once, for half a day, after refusing to take
medi cation and being disrespectful to a school nurse. On his own
volition, Mchael |ater apologized to the nurse for his behavior.
Throughout this period, Mchael ate lunch in the school cafeteria
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unatt ended and passed through the school hallways w thout being
escorted by school staff.

M chael ' s academ ¢ performance during his final nonth at Bl eyl
was i nconsistent but far from hopeless. A progress report issued
on Cctober 26 for the first nine weeks of school indicated that
M chael was failing or had inconpletes in all but one subject.
Neverthel ess, Mchael’s final report card from Bleyl, issued in
Novenber after he was renoved by his parents, reflected that
M chael had turned in previously inconplete assignnents and was
again passing in his three adaptive behavior classes (Mth,
Engl i sh/ Language Arts, and Texas History) and i n one ot her academ c
course (Industrial Technology), was close to passing in two others
(Reading and Science), and was only clearly failing in one
(Speech). As discussed nore fully below, Mchael’s teachers and
the assistant principal have offered sensitive and detailed
assessnents of his academ c and behavi oral performances during his
enrol Il nrent of approximately two nonths at Bl eyl.

M chael s parents renoved himfrom Bleyl and Cy-Fair |1SD on
Novenber 4, 1993. On Novenber 8, he was admtted to the Provo
Canyon School (“Provo Canyon”), a 24-hour residential treatnent
center located in Provo, Utah. Mchael renmained at Provo Canyon
until February 11, 1994, when his parents brought M chael back hone

because they could no longer afford the private institution.?®

Provo Canyon School is approved by the Utah State Board of
Education, the California State Board of Education, the Wom ng

13



Meanwhi | e, on Novenber 18, 1993, an ARD Comm ttee neeting had
been convened to consider Mchael’s parents’ request that Cy-Fair
| SD approve M chael’s placenent at Provo Canyon and rei nburse them
for the costs of the placenent. The ARD Committee nodified
M chael s IEP slightly, in absentia, by deleting Speech class from
his curriculum and substituting a “social behavior” class and by
deleting the requirenent that he change clothes for P.E. But the
Commttee did not accede to Mchael’s parents’ request that the
school district approve Mchael’s educational placenent at Provo
Canyon and reinburse them for the costs of this placenent. The
Commttee concluded that his partial placenent in the adaptive
behavi or classroom at Bleyl was the | east restrictive environnent
i n which he could receive an appropri ate public education under the
| DEA.

As was their right under the I DEA Y Mchael’'s parents sought
review of the school district’s denial of their request for
rei mbursenment in an inpartial due process hearing before the TEA
A TEA hearing officer conducted el even days of hearings in April
1993 and, in a | engthy opinion issued on June 17, 1994, found that
(1) the IEPs developed by Cy-Fair 1SD for Mchael’s 1993-1994
school year were inappropriate, (2) Mchael’s placenent at Provo

Canyon was appropriate, and (3) Mchael’'s parents were therefore

State Board of Educati on, and the Joint Comm ssion for
Accreditati on of Hospitals.

See 20 U.S.C. § 1415(b)(2).
14



entitled to rei mbursenent fromCy-Fair | SDfor the $15,978. 20 costs
of the educational and related services (but not the nedical
services) Mchael received at Provo Canyon

The school district in turn exercised its prerogative under
the I DEA and appealed this decision to the United States District
Court for the Southern District of Texas.!® After a one day hearing
in which it received additional evidence, the district court
reversed the hearing officer’s decision,? and, in a separate order,
awar ded $6, 770.05 in costs to the school district as a matter of
course under Rule 54(d)(1).?% M chael’s parents have tinely
appealed fromthe district court’s final judgnent and its order

awar di ng costs.

|1
ANALYSI S
A. Standard of Review
Wen a federal district court reviews a state hearing
officer’s decision in an inpartial due process hearing under the
| DEA, the court nust receive the record of the admnistrative

proceedi ngs and is then required to take additional evidence at the

See 20 U.S.C. § 1415(e)(2).
931 F. Supp. 474 (S.D. Tex. 1995).
1d. at 482-84.
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request of any party.? Although the district court nust accord
“due weight” to the hearing officer’s findings,? the court nust
ultimately reach an i ndependent decision based on a preponderance
of the evidence.?® Accordingly, the district court’s “review of
a hearing officer’s decision is “virtually de novo.”? |ndeed,
given its adduci ng of new evidence, even evidence of matters that
have occurred since the admnistrative hearing under review the
district court proceeding under the IDEA is a hybrid, akin to a
“trial de novo.”

We, in turn, review de novo, as a m xed question of |aw and
fact, a district court’s decision that a |ocal school district’s
| EP was or was not appropriate and that an alternative placenent
was or was not inappropriate under the | DEA. 2 The district court’s
findings of wunderlying fact, such as findings that a disabled
student obtai ned educational benefits under an |EP, are reviewed
for clear error.?® Finally, we note that in this circuit a party

attacking the appropriateness of an |EP established by a | ocal

20 U.S.C. § 1415(e)(2).

Rowl ey, 458 U. S. at 206.

20 U.S.C. § 1415(e)(2); Teague, 999 F.2d at 131.

Id.

|d.; Christopher M v. Corpus Christi Indep. Sch. Dist., 933

F.2d 1285, 1289 (5th Cir. 1991)); see also Salley v. St. Tammany
Pari sh School Bd., 57 F.3d 458, 462 (5th Gr. 1995).

Teaque, 999 F.2d at 131; Christopher M, 933 F.2d at 1289.
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educati onal agency bears the burden of showi ng why the I EP and the
resulting placenent were inappropriate under the |DEA %/
B. The Appropriateness of the IEP s

As it is wundisputed that Cy-Fair |1SD conplied with the
procedural requirenents of the IDEA in drafting and inplenenting
M chael s IEP's, Mchael’s parents may only recover the costs they
incurred in unilaterally placing Mchael at Provo Canyon if they
establish that (1) the IEPs in effect at the tine that M chael was
renmoved from Cy-Fair |1SD and was in residence at Provo Canyon —
nanmely the Cctober 4, 1993 and Novenber 18, 1993 | EPs —were not
reasonably calculated to provide Mchael wth a neaningfu
educati onal benefit, and (2) the parents’ placenent of M chael at
Provo Canyon was appropriate under the | DEA

1. The TEA Hearing

In his carefully witten decision, the TEA hearing officer
articulated three primary reasons why the IEP in effect at the tine
M chael was renoved fromCy-Fair |SD (the COctober 4, 1993 | EP) was
not reasonably cal cul ated to enable M chael to receive educati onal
benefits. First, despite his recognition that the earlier |EPs
devel oped by Cy-Fair [SD for Mchael’s 1992-93 school year
represented appropriate interimsteps designed to benefit M chael

based on the facts and information available at that tinme, the

ld. at 1291; Alanp Heights, 790 F.2d at 1158 (citing Tatro v.
Texas, 703 F.2d 823, 830 (5th Gr. 1983), aff’'d in part and rev’'d
in part, 468 U. S. 883 (1984)).
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hearing officer found that these | EP s had not proven successful in
managi ng M chael’s behavior. Consequently, because the Cctober 4,
1993 I EP replicated the primary tools of the previous year’s
i nadequate prograns (nanely, the adaptive behavior classes and
behavi or managenent and di sci pli ne contingency plans), the Cctober
4, 1993 pl an was i nappropriate. The hearing officer supported this
initial finding by (1) characterizing M chael’s behavior during his
time at Bleyl, both before and after the inplenentation of the
Cctober 4, 1993 IEP, as “extrene, outrageous, and dangerous,” and
(2) noting that his behavior included exanpl es of oral and physi cal
abuse of his teachers, school adm nistrators, and other students.
Second, the hearing officer found that the absence of a neani ngf ul
educati onal benefit was further exenplified by Mchael’s generally
| ow sel f-esteemand by the fact that his October 26, 1993 progress
report reflected that he was either failing or receiving
inconpletes in all of his subjects. Finally, the hearing officer
determ ned that (1) Mchael’s presence in regular classroons was so
disruptive that it inpaired the education of other students, thus
i ndi cating that his needs could not be net in the regul ar education
environnment,? and (2) his behavior did not inprove when he was
pl aced i n t he adapti ve behavi or cl asses but continued to occur with
the sane frequency and |evel of severity in both his regular

cl asses and his adaptive behavior classes. Taking all this into

See Daniel R R v. State Board of Educ., 874 F.2d 1036, 1049
(5th Gr. 1989) (quoting 34 C F.R 8 300.552 Comment).
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consideration, the hearing officer concluded that the only way
M chael could learn to control his inpulsive and aggressive
behavior and therefore gain an educational benefit wthout
significantly disrupting others was if he were placed in a highly
structured, 24-hour residential treatnent facility.

2. The District Court Proceeding

The district court did not attenpt to refute or discredit each
of the hearing officer’s findings in support of his conclusion that
the school district’s educational program for Mchael was
i nappropriate. Instead, follow ng the expert opinion of Christine
Sal i sbury, Ph.D., an educator wth consi derabl e experience in the
devel opnent of educational prograns for disabled children, the
court posited that there are four factors that can serve as
i ndi cators of whether an IEP is reasonably cal culated to provide a
neani ngf ul educati onal benefit under the I DEA. ?® These are: (1) the
programis individualized on the basis of the student’s assessnent
and performance; (2) the program is admnistered in the |east
restrictive environnent; (3) the services are provided in a
coordi nated and col | aborati ve manner by the key “stakehol ders”; and
(4) positive academ c and non-academ c benefits are denonstrat ed.

As there is little doubt that M chael’s Cctober 1993 |EP (a) was

Cy-Fair 1SD notes that Dr. Salisbury’'s four factors are
derived fromand track the federal regul ations which inplenent the
| DEA. See 34 C.F.R 88 300. 346(a) and 300.531-2 (assessnent); 34
C.F.R 88 300,500 (least restrictive environnent); 34 CF. R 8§
300. 343-345 (team approach); and 34 CFR 8§ 346(a)(5)
(denonstrated outcones).
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designed with his specific behavioral and academ c problens in
mnd, (b) placed him in educational settings wth non-di sabl ed
students for at least half of every school day, and (c) invol ved
both M chael’s individual teachers and Cy-Fair |SD adm nistrators
and counselors famliar with his needs in a highly coordi nated and
col | aborate effort, the court had no difficulty concluding —and
neither do we —that the first three hallmarks of an appropriate
| EP were present.

As for the fourth factor — denonstrabl e academ c and non-
academ c benefits —the district court concluded that Mchael’s
passing grades at the tine he left Bleyl to attend Provo Canyon and
his ability to attend lunch and pass through the halls between
class unacconpanied by school staff constituted significant
academ ¢ and non-academ c benefits achieved by the IEP. W agree
that these objective indicia of educational benefit identified by
the district court are significant, and we find further support for
the district court’s conclusion that the October 1993 |EP was
reasonably calculated to, and in fact did, produce nore than a
nmodi cum of educati onal benefit for Mchael in the opinion of those
i ndi vi dual s who had t he nost i medi ate know edge of hi s performance
during his enrollnent at Bl eyl —the teachers who worked with him
on a daily basis, the assistant principal who was primarily
responsible for admnistering Mchael’ s discipline plan, and the

school psychol ogi st who counsel ed M chael during this period.
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3. Additional Evidence of Educational Benefit

Al t hough we cannot recount in detail all of observations of
t hese i ndi vi dual s whose prof essi onal i smand concern for M chael was
clearly evident in their lengthy testinony before the hearing
of ficer, the following highlights of that testinony are
particularly illum nating. First, Laurie Fow kes, Mchael’s
Sci ence teacher, testified that Mchael was generally “on task,”
denonstrated enthusiasm by volunteering for assignnents, often
controlled his own behavior when he began to get agitated during
| ab work by asking for perm ssion to sit down and then putting his
head on his desk, and would likely have earned a grade of B or a
high Cin her class if he had not left Bleyl. Second, Franklin
Finch, Mchael’s Industrial Technology teacher, testified that
M chael worked well in small groups, was “on task” 99.9 percent of
the tinme, never denonstrated i nappropriate behavior except on his
last day in class, and was, in Finch’s opinion, trying to keep
behavi oral problens in check and seeking reassurance in these
efforts. Third, Leona W Henry, Mchael’s Reading teacher,
observed M chael ' s behavior to be typical of adol escent boys in her
class, noted that on the few occasions that warnings or tine-outs
were required M chael subsequently settled down, and stated that
she fully expected that M chael woul d have passed had he renai ned
in her class.

Per haps the nost inportant of all M chael’s teachers at Bl eyl
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was M chael Donnelly, an experienced nenber of the school’s Speci al
Educati on departnent who served as M chael’s “tracking teacher” in
August and Sept enber and taught M chael’ s adapti ve behavi or cl asses
in Cctober and early Novenber. Donnelly testified that, during
M chael’s stay in his adaptive behavior classroom Mchael’s
ability to respond to Donnelly as a teacher and carry on a mature
conversation inproved. Donnelly further observed that M chael
increasingly controlled his wurges to interrupt <class wth
i nappropriate comments and behavior. Donnelly also noted that, at
the time Mchael’s parents renoved himfrom Bl eyl, he was earning
passing grades in all three academ c subjects taken in the adaptive
behavi or cl asses (Math, Language Arts, and Texas History). Based
on all of this, Donnelly believed that the adaptive behavior
cl asses constituted an appropri ate placenent for M chael because he
appeared to be “buying into the systeni; Donnelly and M chael had
establi shed a “good rapport”; and neither Donnelly nor anyone el se
at Bleyl felt endangered by M chael’ s presence.

Equally inpressive in his faith in Mchael’s gradual but
st eady progress under the school district’s | EP was Robert Fow er,
the assistant principal at Bleyl who was primarily responsi ble for
admnistering Mchael’s behavior managenent and discipline
contingency plans and whose office Mchael visited on nunerous
occasions. Fow er first pointed out that the frequency of the need
for severe disciplinary responses to M chael’s behavi oral problens
(i.e., energency renoval) dropped dramatically after Mchael’s
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pl acenent in the adaptive behavior classes under the Cctober |EP.
Fow er al so reported that he (1) enjoyed “a very good rapport” with
M chael , (2) saw a decrease in physically aggressive and ot herw se
di sruptive behavior after Mchael was placed in the adaptive
behavi or cl asses, (3) was aware of many instances in which the
di sci pline contingency plan worked as intended, that is, M chael
successfully returned to work after an in-class “tine-out,” a
session in his office, or a discipline managenent class, (4)
observed sonme very encouraging instances of Mchael’s putting
hinmself into “tinme-out” or taking hinself to the assistant
principal’s office and subsequently regaining his conposure, (5)
rated M chael’s m sbehavior as no nore severe than other regular
education students he saw frequently in his office, (6) found
M chael ' s resistance to “dressing-out” for gymclass to be typical
of young students confronted with this requirenment for the first
time, which resistance was renedi ed under the Novenber 18 | EP, and
finally (7) did not believe that M chael posed a danger to students
or staff at Bleyl.

Kenneth Greer, Ph.D., a psychologist with Cy-Fair |ISD who was
know edgeabl e about Tourette’'s and had worked w th approxi mately
twenty Tourette' s-afflicted students in the school district,
authored a detailed report about Mchael and testified about
M chael s experience in the school district, based on Geer’s
direct observation of Mchael in counseling sessions and other
data. In general, Geer reported that (1) the adaptive behavior
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classes at Bleyl had |essened the frequency and intensity of
M chael s m sbehavior, in consequence of which his disciplinary
referral s had decreased, (2) Mchael’ s initial placenent in regular
classes at Bleyl was made largely at the request of his parents,
(3) Mchael was nuch nore cooperative in counseling sessions from
the very beginning of his placenent at Bleyl, (4) despite his
i npul se control problens, Mchael never posed a threat to others or
a danger to the school, and (5) in Geer’s view, Mchael appeared
to trust M. Fow er, the assistant principal, as soneone wi th whom
he could converse and who provided a safe harbor for himin the
school environnent.

Finally, we would be remiss if we failed to note the thorough
testinony at the district court hearing of Bernard Rosenberg, MD.,
M chael ' s attendi ng psychiatrist in early 1993. A board certified
psychiatrist with extensive clinical experience treating children
wth Tourette' s, Rosenberg testified that a placenent in adaptive
behavi or cl asses for part of the school day is generally the nost
appropriate one for a student with Tourette’'s, and, in Mchael’s
case, was particularly appropriate given the average severity of
his synptonms and his relative success in his other classes at
Bleyl. By contrast, a 24-hour residential psychiatric placenent,
Rosenberg testified, would be inappropriate because it would
deprive M chael of the opportunity to learn to get along wth ot her
children and because, in Rosenberg’s view, M chael did not pose a
danger to hinself or others.
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In sum the testinony of all of these individuals who had
direct and frequent contact with Mchael both in and outside the
school setting provides substantial support for the district
court’s determnation that the October 4, 1993 | EP was reasonably
calculated to, and in fact did, produce neaningful educational
benefits both academ cally and behaviorally. |In addition, their
testinony supports the court’s rejection of the TEA hearing
of ficer’s assunption that the school district’s replication of sone
of the educational tools briefly used during the 1992-93 schoo
year was i nappropriate in the context of the 1993-94 academ c year.
First, Mchael’s participation in the adaptive behavi or cl asses at
Ham lton was limted to the last two nonths of his sixth grade
year. As Dr. Rosenberg explained, this period had followed a
series of trying and ultimately unsuccessful attenpts to nodul ate
M chael s nedi cations and a si x-week honebound pl acenent, events
t hat undoubtedly di srupted the progress and structure of Mchael’s
schooling. Second, Mchael’s placenent in regular classes at the
begi nning of the 1993-94 school year reflected a choice primrily
made by M chael’s parents. Third, and nost inportantly, Mchael’s
experience at Bleyl, albeit too brief for a definitive assessnent
of its success, was unique and clearly showed a pattern,
particularly once he was switched into the adaptive behavior
classes, of increasingly nore self-controlled behavior and
respectable, although not always consistent, academ c success.
Gven all this, the district court cannot be said to have erred in
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finding that the | EPs devel oped by Cy-Fair |1SD for Mchael’s 1993-
94 school year were reasonably calculated to produce a neani ngf ul
educational benefit for M chael.

As it is evident that the IEP s developed for Mchael’s
seventh grade year were specifically tailored to his individual
needs and placed him in the |least restrictive educational
envi ronment consistent wth those needs, we conclude that the
district court commtted no reversible error in determ ning that
these IEPs and M chael’s placenent within the Cy-Fair |1SD were

appropriate under the IDEA 3 W therefore need not address the

G ven the strong factual support for the district court’s
decision, we also find that the cases specifically cited to us by
M chael s parents in support of their claim that the school
district’ s placenent was i nappropriate and their placenent at Provo
Canyon was appropriate are readily distinguishable. In dyde Kv.
Puyal lup Sch. Dist., No. 3, 35 F. 3d 1396, 1401 (9th Gr. 1994), the
Ninth Grcuit found that a fifteen-year old student with Tourette’s
and ADHA had been properly placed by a school district, against his
parents w shes, in a self-contained, off-canpus facility, as
opposed to mai nstreamcl asses, in |light of unrefuted evidence that
the student was extrenely disruptive and dangerous to others and
his wel | docunented failure to obtain any educati on benefits in the
mai nstream pl acenent. In Seattle School Dist., No. 1. v. B.S., 82
F.3d 1493, 1497 and 1500-01 (9th CGir. 1996), the Ninth Grcuit
held, this tinme against a school district, that a residential
pl acenent, rather than mai nstream ng, was appropriate for a student
wth various behavioral disorders who was not receiving any
academ c or non-academ c benefits in a regular classroom was
severely di srupting class, had becone so physically assaultive that
she had to be placed in restraints, and ultinmtely was expel |l ed by
the school district. In Capistrano Unified Sch. Dist. V.
Wartenberqg, 59 F.3d 884, 886-87 (9th Gr. 1995), the NNnth Grcuit
agreed with a district court and a hearing officer that a
mai nstream placenent |acking in consistency and structure was
i nappropriate for a sixteen-year old boy who suffered severe
| earning and behavior disorders and whose IEP's had produced
not hi ng but failing grades and di scouragenent for years. |In short,
all three of these Ninth CGCrcuit decisions were dictated by
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i ssue whether Mchael’'s parents’ placenent of Mchael at Provo
Canyon was appropriate. 3! Accordingly, we affirm the district
court’s reversal of the hearing officer’s ruling that Cy-Fair |SD
must rei mburse M chael’s parents for the cost of sending M chael to
Provo Canyon

C. Award of Costs

Relying on Federal Rule of Civil Procedure 54(d)(1),3* the

circunstances substantially different than those before us.

Simlarly, the district court decisions in Chris D. V.
Mont gonery County Bd. of Educ., 753 F. Supp. 922, 929 (M D. Ala.
1990) (program for enotionally disturbed thirteen-year old boy
utterly failed to provide significant educational benefit and in
fact nmay have been harmng hin), and MR _v. Lincol nwood Board of
Educ., Dist. 74, 843 F. Supp. 1236, 1238 (N.D. Il1. 1994), aff’d, 56
F.3d 67 (7th Cr. 1995) (mainstreamng not appropriate for
enotionally disturbed thirteen-year old boy whose deteriorating
behavior represented a regression in addition to disturbance of
others), finding that nore structured placenents were necessary,
were also based on distinguishable fact patterns. Much cl oser
factually to the case at bar were the district court decisions in
Hall v. Shawnee M ssion School Dist., 856 F. Supp. 1521, 1528-29 (D
Kan. 1994) (IEP calling for partial placenent in adaptive behavi or
cl ass was reasonably cal cul ated to produce educational benefit as
denonstrated by child s academ c achi evenent on par with his grade
| evel and gradual | y i nprovi ng behavi or, despite continui ng behavi or
probl ens at hone), and Swift v. Rapides Parish Public School
System 812 F. Supp. 666 (WD. La.), aff’'d, 12 F.3d 209 (5th Gr.
1993) (sane), and our decision in Teaque, 999 F.2d at 132
(educational benefit of |EP designed for seventeen-year old boy
W th various behavior, |earning and speech disorders evidenced by
testinony of student’s teacher and school psychol ogist, fact that
student advanced in terns of grade | evel, and student’s increasing
ability to focus on particular tasks).

Teaque, 999 F. 3d at 132.

Rul e 54(d) (1) provides:

Except when express provision therefor is made either in
a statute of the United States or in these rules, costs
ot her than attorneys’ fees shall be allowed as of course
to the prevailing party unless the court otherw se
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district court awarded $6,770.05 in costs to Cy-Fair |SD.
M chael s parents have challenged this award on a nunber of
grounds. W generally review a decision of the district court to
award costs for abuse of discretion.®® W review the court’s
di screte factual findings for clear error.

In the district court and here on appeal, Mchael’s parents
have principally argued that the district court’s substantial award
of costs is inequitable and violates the spirit if not the letter
of the I DEA, given the procedural posture of this case. Mchael’ s
parents enphasize that it was Cy-Fair |SD which filed suit in
district court to appeal the state hearing officer’s determ nation
in favor of the parents. Thus they contend that the district
court’s award of costs here, if approved, would have a chilling
effect on the wllingness of parents to contest school district
decisions vitally affecting their children by putting such parents
at risk of being penalized with a substantial cost assessnent even
when they have nmanaged to prevail at the admnistrative hearing
| evel . QG her parents will now have to think long and hard,
M chael ' s parents urge, before using the adm nistrative procedures
t hat Congress took great pains to nake available to themunder the
| DEA for the protection of their children's interests.

We cannot disagree with the equitable aspects of Mchael’s

directs . . . .
Fed. R CGv. P. 54(d)(1) (enphasis added).

Al berti v. Klevenhagen, 46 F.3d 1347, 1358 (5th GCr. 1995).
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parents argunents on this point. But, as Cy-Fair |SD has noted,
the | DEA does not prohibit an award of costs to a school district
as a prevailing party in district court even when the parents have
prevail ed at the adnministrative | evel .3 Consequently, the district
court could, without abusing its discretion, interpret this silence
as perm ssion to inpose costs “as of course” under Rule 54(d)(1).
In this case, however, our review of the award of costs is not
limted to the general propriety of the award because M chael’s
parents al so objected to each itemincluded in Cy-Fair I1SD s bil
of costs. Wen we reviewthem itemby item we find that three of
these objections clearly have nerit, constituting error by the
district court in allowng the school district to recover sone or
all of the costs of the itens identified by these three objections.
First, Mchael’'s parents properly objected to the $137. 80 cost
attributable to the school district’s use of a private process
server to serve both them and their attorney despite their
counsel s having agreed to accept service on their behalf and not

having objected to the use of service by nail. As there was

The | DEA does specifically provide that a district court “may
award reasonable attorneys’ fees as part of the costs to the
parents or guardian of a child or youth with a disability who is
the prevailing party,” 20 U S.C. 8§ 1415(e)(4)(B) (enphasis added),
but it is silent about awardi ng costs other than attorneys’ fees to
either parents or a school district as a prevailing party. Even
t hough the doctrine of inclusio unius est exclusio allerius mght
wel | support an argunent agai nst an award of attorneys’ fees under
the circunstances, the issue is not before us today, for the
district court did not include attorneys fees in its award of
costs.
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not hi ng excepti onal about the parties or the nature of this case,
the district court should have denied these unnecessary private
service costs.®

Next, M chael’s parents properly objected to $1004. 00 of the
$1,319.00 in wtness fees and expenses attributable to Dr.
Salisbury’s round trip airfare. Having checked with the airline
Dr. Salisbury used, the parents noted that even the seven-day
advance purchase price for a Pittsburgh to Houston round trip for
the date at issue was |ess than $385.00. The school district
provi ded no reasonabl e expl anati on why Dr. Salisbury’ s plane ticket
could not have been purchased at |east one week in advance,
particularly as there is no record evidence that the one-day
hearing in the district court was either schedul ed or changed at
the last minute.® Thus, the witness fees and expenses recoverabl e
by Cy-Fair 1SD should have been reduced by $619.00, being the
difference between Dr. Salisbury’s actual plane fare and the
maxi mum anmount she woul d have had to pay for a seven-day advance
fare.

Finally, Mchael’s parents objected to $3,657.55 in costs

incident to four depositions purportedly taken by the school

See Zdunek v. Washi ngton Metro. Area Trans. Auth., 100 F.R D
689, 692 (D. D.C. 1983).

28 U . S.C. 8§ 1821(c)(1) provides for the paynent of trave
expenses of wtnesses who travel by comon carrier, but
specifically states that “a witness shall utilize a common carrier
at the nost econom cal rate reasonably avail able.”
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district in preparation for the district court hearing, which
expenditures the parents assert were not “reasonably necessary.”?
The deponent in one of those depositions was of M chael’s parents’
expert, Gna Novellino, Ph.D., Mchael’s psychologist who was
unavail able for |ive testinony and whose deposition was introduced
as an exhibit at trial. The cost of this deposition was not
erroneously taxed to M chael’s parents. The other depositions,
however, were those of the school district’s own wi tnesses and were
not introduced at trial because of Mchael’s parents’ objections.
As the school district had to have known in advance that these
W t nesses woul d have to be called for live testinony in open court
at the district court hearing, their depositions were surplusage
and cannot properly be taxable to Mchael’s parents as “reasonably
necessary” under these circunstances. Accordi ngly, the school
di strict should not have been all owed to recover the $2,176. 40 cost
of these three depositions.

In conclusion, we hold that the district court did not abuse
its discretionin general when it elected to tax costs to Mchael’s
parents, but clearly erredinits findings of fact as to the proper
anounts for the three categories of costs discussed above, i.e.
private process service, plane fare, and deposition expenses. W

t herefore conclude that the award of costs to Cy-Fair | SD shoul d be

Copper Liquor, Inc. v. Adolph Coors Co., 684 F.2d 1087, 1099
(5th Gr. 1982) (A deposition is taxable as a cost so long as “the
taki ng of the deposition is shown to have been reasonably necessary
inlight of the facts known to counsel at the tine it was taken.”).
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reduced by $2,933.20, to $3, 837. 40.
11
CONCLUSI ON

Having concluded that the district court did not err
reversibly in finding that the I EPs designed for M chael and Cy-
Fair 1SD s resulting placenent of Mchael in his I ocal junior high
school were reasonably calculated to produce a neaningfu
educati onal benefit and were therefore appropriate under the | DEA,
we affirm the district court’s reversal of the TEA hearing
officer’s ruling that the school district nust reinburse Mchael’s
parents for the costs of their unilateral placenent of Mchael in
aprivate full-tinme residential school. Furthernore, we nodify the
district court’s award of costs under Rule 54(d)(1) as discussed
above and affirmthat award as nodifi ed.

JUDGMVENT AFFI RMED; ORDER MCDI FI ED and, as nodi fied, AFFI RVED.
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