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GARWOOD, Circuit Judge:

Plaintiffs-appellees Richard L. Marré (Marré) and Agritech
Enterprises, Inc. (Agritech), Marré' s wholly owned corporation,
sued the United States (governnent) under 26 U S.C. § 7431 of the
I nternal Revenue Code for wongful disclosure of plaintiffs' tax
return information. The district court awarded statutory damages
and attorneys' fees to Marré but rejected Agritech's claim for
damages and attorneys' fees. Plaintiffs appealed and the
gover nnment cross-appeal ed on the anount of attorneys' fees awarded

to Marré. A panel of this Court affirmed Marré's danages award but



reduced his attorneys' fees. The Court al so reversed and remanded
Agritech's claimfor damages and attorneys' fees. On remand, the
gover nnent and Agritech agreed on the anmount of statutory danmages.
The district court awarded Agritech attorneys' fees in the anount
of $55,500 and ordered the government not to set off the damages
and attorneys' fees awarded to the plaintiffs against tax
assessnents nmade by the governnent against plaintiffs under 26
US C 88 6700 and 6701. Further, the Court all owed HP-84 Nursery
Associ ates (Nursery Associates), a judgnent creditor of Marré, to
intervene and held that Nursery Associates was entitled to fifty
percent of Marré's damages and attorneys' fees. The governnent and
Nursery Associ ates now appeal. W affirmin part and reverse in
part.
Facts and Proceedi ngs Bel ow

In 1981, Marré founded Agritech, a corporation organized to
construct nodul ar sol ar-heated greenhouse facilities on various
tracts of land in Ellis and Waller counties in Texas. Marr é
mar ket ed t hese greenhouses to |imted partnershi ps and i ndivi dual
investors as tax shelters. In early 1985, the Cimna
I nvestigation Division of the Internal Revenue Service (I RS) began
a crimnal investigation of the plaintiffs' greenhouse operation.
The |IRS believed that the plaintiffs had narketed the solar
greenhouses as a tax shelter but failed to construct conpleted
greenhouse facilities.

During the course of the investigation, Special Agent Lindel

Parrish of the IRS interviewed nunerous Agritech investors,



pronoters, suppliers, and enpl oyees and nail ed out a |arge nunber
of formor "circular" letters to the Agritech i nvestors and vari ous
suppliers. In these interviews and letters, Agent Parrish stated
that Marré and Agritech were under investigation by the IRS for
all egedly aiding and assisting in the filing of false tax returns
in violation of 26 U S.C. § 7206(2), and in the view of the IRS
any tax return that showed deductions or credits in connection with
the Agritech tax shelter was false and fraudul ent. Attached to
each letter was a questionnaire that included statenents that
i ndi cated Marré had been di shonest with the investors.

Marré and Agritech filed suit against the governnent in the
district court below under 26 U S. C. 8§ 7431, seeking damages for
wrongful disclosures of their tax return information as defined in
26 U.S.C. 8 6103(b)(2), inviolation of 26 U.S.C. 88 6103(a)(1) and
6103(k)(6). Marré v. United States, No. Cv. A H88-1103, 1992 W
3240527 (S.D. Tex. June 22, 1992). Foll ow ng a bench trial, the
district court found that the |IRS had nmade 215 unauthorized
di scl osures. The court determ ned that Marré suffered no actual
damages fromthe di scl osures and, therefore, was not entitled to an
award for either conpensatory or punitive damages. The court did,
however, award Marré statutory damages of $1, 000 per di scl osure, or
$215,000. The court also held that Agritech was not entitled to
any damages because it had ceased doi ng busi ness approximately two
years before the disclosures were made; hence, the court opined,
an award of damages to Agritech would anmount to a doubl e recovery

for Marré. Finally, the court held that Marré, but not Agritech,



was entitled under 26 US. C 8§ 7430 to recover reasonable
attorneys' fees of $308, 444.60 and costs of $17,738.02, for a total
of $326, 182. 62.

Marr é appeal ed on the anobunt of damages and Agritech appeal ed
the district court's rejection of its claim for damages and
attorneys' fees. The governnent cross-appeal ed on the anmount of
attorneys' fees awarded to Marré. On appeal, we affirned Marré's
damages award, holding that the district court did not err in
denyi ng hi mactual damages and that, even if punitive damges were
recoverable under 26 U. S.C. 8 7431(c) in the absence of actual
damages, the evidence did not sufficiently support an award for
punitive danages. Marré v. United States, 38 F. 3d 823, 825-28 (5th
Cir.1994) (Marré | ). This Court also reduced Marré's attorneys'
fees award to $107,500 plus costs of $17,738.02, to reflect the
actual expenses incurred under his contingency fee agreenent with
his attorneys. Wth respect to Agritech, this Court concl uded t hat
nothing in section 7431 precluded the corporation fromrecovering
damages under that provision. W vacated that part of the district
court's judgnent denying damages to Agritech and remanded for
reconsideration of Agritech's claim for damages and attorneys'
fees.!?

On remand, the parties agreed that Agritech was entitled to

This Court recogni zed that although Agritech had not actively
engaged i n business for two years prior to the tinme the disclosures

wer e made, under Texas |aw Agritech was still "technically alive."
We reasoned that because Agritech was a taxpayer for purposes of
section 7431 at the tine of the disclosures, it could still recover

damages and attorneys' fees for the wongful disclosure of its tax
return information.



statutory damages under section 7431 of $111,000 for 111 separate
acts of unauthorized disclosure of its tax return information. The
parties di sagreed, however, on whether Agritech was entitled to any
attorneys' fees under section 7430. The district court determ ned
that Agritech was entitled, "under the law of the case,”" to an
award of $55,500 for its attorneys' fees. The court also held that
the governnent could not set off the plaintiffs' danages and
attorneys' fees awards against tax assessnents the I RS had nmade
against Marré and Agritech under sections 6700 and 6701 while
appeal was pending in Marré |.2 Finally, the judgnent required the
government to pay fifty percent of Marré's danages and attorneys'
fees to Nursery Associ ates, a creditor that had obtai ned a judgnent
and turnover order against Marré in Texas state court and that the
district court had allowed to intervene.

The governnent now appeals, arguing that the district court
erred in awarding Agritech attorneys' fees and in prohibiting the
governnent fromsetting off plaintiffs' damages and attorneys' fees
against their tax liabilities. Nursery Associ ates appeals the
district court's judgnent limting its award to only fifty percent
of Marré's danages and attorneys' fees and denying its request for
reasonabl e attorneys' fees.

Di scussi on

|. Agritech's Attorneys' Fees

Those sections inpose penalties for pronoting abusive tax
shelters and for aiding and abetting understatenent of tax
liability. The issue of whether the tax assessnents made agai nst
Marré and Agritech under those sections are valid is currently
being litigated in the district court.
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Section 7430 of the Internal Revenue Code provides that
taxpayers who prevail in tax proceedings my recover their
attorneys' fees incurred in such proceeding if they establish that
(1) the position of the governnent at the tinme of litigation was
not substantially justified; (2) the taxpayers substantially
prevailed with respect to the anount in controversy or with respect
to the nost significant issue or set of issues presented; and (3)
t he taxpayers neet applicable net worth requirenents. 26 U S.C. 8§
7430(c) (4) (A ; see also Nalle v. CI1.R, 55 F.3d 189, 191 (5th
Cir.1995).% The burden of proving that the governnent was not
substantially justified in its litigation position is with the
taxpayers. Information Resources, Inc. v. United States, 996 F. 2d
780, 786 (5th Cir.1993).

The government concedes that Marré and Agritech substantially
prevailed on the nost significant issues and neet the net worth
requi renents. The governnent contends, however, that the district
court's award of attorneys' fees to Agritech was erroneous and
shoul d be reversed because, anong ot her things, Agritech has failed
to show that the governnment's position in the litigation wth
respect to Agritech was not "substantially justified," i.e. that it
was not "justified to a degree that could satisfy a reasonable
person” or had no "reasonable basis both in law and fact." Nalle,

55 F.3d at 191 (citations omtted). "In determ ning whether the

SFurthernore, the taxpayers nust have exhausted all
admnistrative renedies within the |IRS See 26 U S.C 8
7430(b)(1). The governnment does not contend that Agritech failed
to exhaust its admnistrative renedies.
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[ governnment's] position was not substantially justified, the
gquestion is whether the [governnent] acted unreasonably—that is,
whet her [it] knew or should have known that [its] position was
invalid at the onset of the litigation." 1d. (citing Bouterie v.
Cl.R, 36 F.3d 1361, 1373 (5th G r.1994)).

W review the lower court's award of attorneys' fees under
section 7430 for abuse of discretion, see WIlkerson v. United
States, 67 F.3d 112, 119 (5th G r.1995), and the supporting factual
findings are reviewed for clear error. R ley v. Gty of Jackson,
Mss., 99 F. 3d 757, 759 (5th Cr.1996). Review of the conclusions
of Iaw underlying an award or deni al of attorneys' fees is de novo.
Texas Food Indus. Ass'n v. United States Dept. of Agric., 81 F.3d
578, 580 (5th Cr.1996). This Court reviews the district court's
ruling on substantial justification for abuse of discretion, and
Wil reverse only if we have a definite and firmconviction that an
error of judgnent was commtted. Portillov. CI1.R, 988 F.2d 27,
28 (5th Gir.1993).

Havi ng revi ewed the record, we conclude Agritech has failed to
denonstrate that the governnent's position in the litigation
vis-a-vis Agritech was not substantially justified, as the
governnent did not know and had no reason to know that Agritech
coul d recover statutory damages and attorneys' fees under section
7430. There is no evidence Agritech suffered actual danmages, and
we have held there was no basis for punitive danmages. From t he
very outset of this litigation, the governnent's position has been

that Agritech was not entitled to danmages for the unauthorized



di sclosure of its tax return information because it was, at all
relevant tines, essentially a defunct entity. The gover nnment
vehenently argued, and the district court found, that Agritech-at
all relevant times wholly owned by Marré—was not entitled to
damages because it had not actively engaged i n busi ness ever since
a tine sone two years before the conplained of disclosures were
made. The governnent reasonably relied on the fact that the Texas
Secretary of State had forfeited Agritech's charter twi ce and the
charter had remained forfeited until two nonths before trial
Tellingly, even the district court in Marré | believed that
the governnment's position was reasonable, as evidenced by its
observation that Agritech was "dead in the water" and "little nore
than a corporate corpse." Although the court's agreenment with the
governnent's argunent is not of itself dispositive of the issue, we
believe that the court's acceptance of the governnent's litigation
position further denonstrates the reasonabl eness of that position.
This i s not a case where the governnent "unreasonably defended
[its] position after several earlier courts had rejected it, when
the I RS had ignhored state |law that clearly supported the taxpayer,
[or] when the IRS had failed to conduct a reasonabl e investigation
t hat woul d have revealed the flawin its position.” Nalle, 55 F. 3d
at 191-92 (internal footnotes omtted). | nstead, the issue of
Agritech's essentially defunct corporate status at all relevant
tinmes was a relatively novel one, as neither this Court nor any
ot her federal court had addressed this precise issue until Marré |

Al t hough we were not persuaded by the governnment's (and district



court's) reliance on Shapiro v. Smth, 652 F.Supp. 218 (S.D.Chio
1986), which the governnent clainmed supported its position that
Agritech was not entitled to danages and attorneys' fees because it
was "as good as dead," see Marré |, 38 F.3d at 828, our rejection
of this argunent was neither an express nor inplied finding that
the governnment's position was unreasonable.? | ndeed, the
governnent had no reason to know at the outset of litigation,
either by analyzing federal and state case |aw or through sone
other reasonable investigation, that Marré s wholly owned
corporation Agritech could recover damages and attorneys' fees
despite having been inactive and essentially defunct ever since a
time approximately two years before the chal l enged di scl osures were
made. Because Agritech has failed to denonstrate that the

governnent's position at litigation was not substantially

“This Court concluded in Marré | that Agritech was
"technically alive" because under Texas |aw, "the reinstatenent of
[Agritech's] charter will relate back and will revive whatever
rights the corporation had at the tinme the suit was filed." Marré
|, 38 F.3d at 828. Although we ultimately vacated the district
court's judgnent as to Agritech and remanded so that the court
could determ ne whether Agritech was entitled to any danages and
attorneys' fees and if so in what anmount, we did not offer any
opinion as to whether the governnent's |itigation position with
respect to Agritech was substantially justified. See, e.g., Lennox
v. CI.R, 998 F.2d 244, 248 (5th G r.1993) (explaining that "the
ultimate failure of the governnment's |egal position does not
necessarily nmean that it was not substantially justified").

We further note that the district court on remand di d not
find that the governnment's position was not substantially
justified. Rat her, the court awarded attorneys' fees to
Agritech apparently w thout giving any consideration to the
substantial justification issue, as evidenced by the court's
own inconsistency—that is, agreeing with the governnent's
litigation position during the first trial, and then awardi ng
attorneys' fees to Agritech on renand.

9



justified, we hold that the court bel ow abused its discretion by
awardi ng Agritech attorneys' fees.?®
1. Governnent's Right of Setoff

Next, the governnment contends that the district court erredin
not allowing it (the governnent) to set off the plaintiffs' damages
and Marré's attorneys' fees against their tax liabilities.® Wile
appeal was pending in Marré 1|, the government assessed tax
penalties of $2,010,733.40 against Marré (in Cctober 1993) and
Agritech (in February 1994) for pronoting abusive tax shelters in
violation of section 6700 and for aiding and abetting the
understatenent of tax liability in violation of section 670L1.
Marré and Agritech then filed a separate suit in district court
chal l enging the tax assessnents. Meanwhile, the court on renmand
held that the governnment could not set off the danmages and
attorneys' fees awarded to Marré and Agritech against their
outstanding tax liabilities.

The governnent has both a common | aw and a statutory right of
setoff. The governnent's common |law right of setoff-which is

i nherent in the federal governnent —+s broad and "exi sts i ndependent

Because we conclude that Agritech was not entitled to any
attorneys' fees on the basis that the governnent's litigation
position was substantially justified, we need not reach the nerits
of the other argunents made by the governnment in respect to the
attorneys' fee award to Agritech.

6As part of its setoff argunent, the governnent contends that
it should be allowed to set off Agritech's attorneys' fees as well.
However, our holding that Agritech is not entitled to recover any
attorneys' fees necessarily renders noot the issue of whether
Agritech's attorneys' fees are subject to the governnent's right of
setoff.
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of any statutory grant of authority to the executive branch."
United States v. Tafoya, 803 F.2d 140, 141 (5th Cr.1986). "The
governnent has the sane right which belongs to every creditor, to
apply the unappropriated noneys of his debtor, in his hands, in
extingui shnent of the debts due to him" United States v. Minsey
Trust Co. of Washington, D.C., 332 U S. 234, 239, 67 S.Ct. 1599,
1602, 91 L.Ed. 2022 (1947) (internal quotations omtted).
The governnent's statutory right of setoff is found in 31
U S.C. 8 3728, which provides:
"(a) The Conptroller CGeneral shall wthhold paying that part
of a judgnent against the United States Governnent presented
to the Conptroller GCeneral that is equal to a debt the
plaintiff owes the Governnent.
(b) The Conptroller CGeneral shall—
(1) discharge the debt if the plaintiff agrees to the
setof f and di scharges a part of the judgnent equal to the
debt; or
(2)(A) withhold paynent of an additional anobunt the
Comptrol ler General decides will cover |egal costs of
bringing a civil action for the debt if the plaintiff
deni es the debt or does not agree to the setoff; and

(B) have a civil action brought if one has not already
been brought.

(c) If the Governnment |oses a civil action to recover a debt
or recovers less than the anpunt the Conptroller GCeneral
w t hhol ds under this section, the Conptroller General shal
pay the plaintiff the balance and interest of 6 percent for
the tinme the noney is wthheld."

The governnent's right of setoff, although broad, is not
unlimted. In order for the governnment to invoke its right of
setoff, there nust be nutuality of debt between the parties. See
United States v. 717.42 Acres of Land, 955 F.2d 376, 381 (5th
Cir.1992); see also Capuano v. United States, 955 F. 2d 1427, 1429-
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30 (11th Cir.1992) (explaining that "[t]he right of set-off is
within the equitable power of a court to offset nutual debts
running between two parties"). Mutuality requires "that the
j udgnent creditor nust be the sane person (in the view of the | aw)
as the party who owes the debt to be coll ected, and the governnent
must be the sanme person to whomthe debt is owed.” Inre M. Al an
| . Saltman, Conmp. Gen. B-259532, 1995 W. 905738, at *2 (March 6,
1995) (unpublished).
A Setoff of Plaintiffs' Danages

Wth respect to the plaintiffs' damages awards in this case,
t he governnment has the authority to set off the danages agai nst the
plaintiffs' alleged tax liabilities. A mutual debt exists as
between the plaintiffs and the governnent—that is, the governnent
owes the plaintiffs $326,000 in total damages and the plaintiffs
all egedly owe the governnent in excess of $2,000,000 in taxes
Because there is nmutuality of debt between the plaintiffs and the
gover nnent, and because we see no valid reason to disallowsetoff,’
we conclude that the district court erred in prohibiting the

governnment fromexercising its right of setoff against plaintiffs

‘Although it is possible to conjecture that the reason the
district court prohibited the governnent from setting off the
plaintiffs' tax liabilities was that the court believed the
governnent's assessnents were retaliatory in nature, the court nade
no such express finding of bad faith on the part of the governnent.
In a simlar vein, the plaintiffs argue that setoff should not be
al | oned because they are not liable for the allegedly retaliatory
penalties that the governnment seeks to set off against the
judgnent. Plaintiffs claimthe penalties were retaliatory in that,
inter alia, the assessnents were nmade after plaintiffs were "no
| onger under investigation." The parties are currently litigating
the legitimacy of the assessnents in the district court bel ow
That issue is not properly before us.

12



tax debts.3
B. Setoff of Marré's Attorneys' Fees
Next, we consider whether the district court erroneously
prohi bited the governnment from setting off the award to Marré's
attorneys against Marré's tax liabilities. At the conclusion of
the first trial, the court awarded Marré, in addition to $215, 000
i n damages, $308,444.60 in attorneys' fees and $17,738.02 in costs
pursuant to section 7430. On appeal, we affirnmed the judgnent as
to the anobunt of damages and costs, but reduced the attorneys' fees
award to $107,500, to reflect the reasonable fees "paid or
incurred" by Marré for the services of his attorneys, U quhart &
Hassel |, under their contingency fee agreenent. On remand, the
district court in setting forth the plaintiffs' damges and
attorneys' fees awards in a final judgnent calculated Marré's
attorneys' fees by adding his damages of $215, 000 and attorneys'
fees of $107,500, and then dividing the total in half to reflect
the attorneys' fifty percent interest in the anounts recovered, or
$161, 250.° After adding the $17,738.02 in costs, the court ordered
t hat the governnment pay Urquhart & Hassell a total of $178, 988. 02.
Section 7430 provides that "the prevailing party may be

awarded a judgnent or a settlenent for ... reasonable litigation

8Mor eover, the district court's prohibiting the governnent
fromsetting off mutual debts raises serious sovereign inmunity and
jurisdictional concerns as well.

°Li kewi se, the court added Agritech's $111,000 in damages to
its $55,500 in attorneys' fees, and dividing the total in half,
calculated the attorneys' fifty percent interest to be $83, 250.
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costs incurred in connection with such court proceeding." 26
US C 8§ 7430. Under the statute, if the court decides to award
attorneys' fees to the prevailing party, the fees are to be awar ded
in addition to any damages awarded to the prevailing party. I n
other words, the attorneys' fees are not awarded out of the
prevailing party's damages, but rather are awarded on top of any

damages the prevailing party receives. See generally Plant v.

¥The statute reads, in relevant part, as foll ows:

"(a) In general.—+n any admnistrative or court
proceedi ng which is brought by or against the United
States in connection with the determ nation, collection,
or refund of any tax, interest, or penalty under this
title, the prevailing party nmay be awarded a judgnent or
settlenent for—

(1) reasonable admnistrative costs incurred in
connection with such adm ni strative proceeding withinthe
| nt ernal Revenue Service, and

(2) reasonable litigation costs incurred in
connection with such court proceeding...

(c) Definitions.—or purposes of this section—

(D Reasonabl e litigation costs. —Fhe term
"reasonable litigation costs' includes—

(A) reasonable court costs, and

(B) based upon prevailing narket rates for the kind
of quality of services furnished ..

(ii1) reasonable fees paid or incurred for the
services of attorneys in connection wth the court
pr oceedi ng,

(3) Attorney's fees. For purposes of paragraphs (1) and
(2), fees for the services of an individual (whether or
not an attorney) who is authorized to practice before the
Tax Court or before the Internal Revenue Service shall be
treated as fees for the services of an attorney." 26
U S.C § 7430.
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Bl azer Fi nancial Services, Inc. of Ga., 598 F. 2d 1357, 1365-66 (5th
Cir.1979) (disallow ng setoff by creditor for violation of Truth in
Lendi ng Act where debtor was awarded attorneys' fees under statute
maki ng creditor liable for "the costs of the action together with
a reasonable attorney's fee as determ ned by the court”); Duncan
v. United States Dept. of Arny, No. 88-2143, 1989 W. 117742, at *1
(4th Cr. Cct.4, 1989) (unpublished opinion) (disallow ng setoff of
attorneys' fees by Arny for violation of Right to Privacy Act, 12
US C 8§ 3401 et seq., where fees were awarded under 12 U. S.C. 8§
3417(a)(4), making Arny responsible for "the costs of the action
together with reasonable attorney's fees as determned by the
court"). Thus, damages and attorneys' fees under section 7430 are
separate awards, the forner going to the prevailing party and the
|atter to the prevailing party's attorneys. |In this case, because
the attorneys' fees awarded under section 7430 belong to Urquhart
& Hassel |, and not Marré, the government cannot set off Marré's tax
obligations against the attorneys' fees award, as no nutuality of
debt exists between the government and Marré's attorneys.

That the statute provides that attorneys' fees are to be
awarded to the prevailing party is not controlling. The issue "is
not whether plaintiff is nomnally to receive the noney but whet her
ultimately it is to go to her attorney or to be credited toward
defendant in repaynent of plaintiff's debt.” Plant, 598 F.2d at
1366. Here, as in Plant and Duncan, the prevailing party is only

nomnally the person who receives the award; the real party in

interest vis-a-vis attorneys' fees awarded under the statute are
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the attorneys thenselves.!' See, e.g., |ld. at 1366; Duncan, 1989
W 117742, at *3.

To the extent we conclude that Marré's attorneys' fees award
bel ongs to Urquhart & Hassell —and therefore is not subject to set
of f +he governnment cannot take advantage of either United States v.
Cohen, 389 F.2d 689 (5th G r.1967), or United States v. Transocean
Air Lines, Inc., 386 F.2d 79 (5th G r.1967), cert. denied, 389 U S
1047, 88 S. . 784, 19 L.Ed.2d 839 (1968). Cohen involved a
pri soner who successfully sued the United States under the Federa
Tort Clains Act for failure to prevent his being assaulted by a
fellow inmate. The court awarded the plaintiff $110,000, and of
t hat anmount $15, 000 was awarded in attorneys' fees under 28 U. S. C
8§ 2678, "free and clear of any and all clainms which the Internal
Revenue Service, the Treasury Departnent or the United States of
America ... mght have or assert against the plaintiff in this
case." |d. at 690 (internal quotations omtted). On appeal, we
reversed the district court's denial of setoff, holding that under
section 2678, the attorneys' rights to the fees were derivative of
the plaintiff's recovery and, t herefore, subject to the
governnent's right of setoff. 1d. at 691-92.

In Transocean Air Lines, plaintiff, a bankrupt air carrier
sued the governnent over disputed conpensation allegedly owed it

for its transportation services. The governnent and the trustee in

“For the sanme reasons, the fact that the district court
awarded the attorneys' fees to Marré, and not his attorneys, does
not affect our conclusion that, in this particular case, "the fee
once awarded becones in effect an asset of the attorney, not the
client." Plant, 598 F.2d at 1366.
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bankruptcy settled for $75,000, to be credited against a |arger
claim the governnent held against Transocean. Plaintiff's
attorneys, who under a contingency fee agreenent were to be given
a one-third interest in all anmpunts recovered, sought to recover
$25,000 for their services. The district court granted judgnment in
favor of the attorneys in the amount of $25,000 directly agai nst
t he governnment and reduced Transocean's judgnent to $50,000. In
reversing the judgnent, we reasoned that the attorneys' interest in
the fees was derived from Florida contracts |aw, and because the
right to sue the federal governnent cannot be granted by state | aw
or through contractual relationships with third parties, the
j udgnent coul d not be sustained as agai nst the governnent. |d. at
81-82. W also held that the attorneys' fees award coul d not be
characterized as an assignnent of Transocean's claim as any such
assignnent of the judgnent would be invalid under the Anti-
Assignment Act, 31 U S.C. § 203.% |d.

Unli ke the case at bar, the attorneys' fees in Cohen and
Transocean Air Lines were awarded out of the plaintiffs' danmages.
In Cohen, the attorneys' fees were awarded pursuant to a statute
t hat then provided that the court coul d award reasonabl e attorneys'
fees of up to twenty percent of the anount recovered by the
plaintiff " "to be paid out of but not in addition to the anmount of
judgnent ... recovered, ..." " Cohen, 389 F.2d at 690 n. 3 (citing
28 U.S.C A 8 2678) (enphasis added). In Transocean Air Lines, the

12Gection 203 has since been revised. See 31 U S.C. § 3727.
These revisions, however, are not relevant to our discussion.
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fees were awarded under a contingency fee contract that provided
that the attorneys would receive a one-third interest in the
recovery. See Transocean Air Lines, 386 F.2d at 80. Because the
attorneys' interest in the fees was derivative of the plaintiffs'
interest in the judgnment, we allowed the governnent to set off the
attorneys' fees awarded to the plaintiffs against the judgnents
favorable to the plaintiffs. See Duncan, 1989 W. 117742, at *3
(di stinguishing Cohen on the basis that the case involved two
creditors, the governnent and plaintiff's attorneys, conpeting for
rights to the plaintiff's judgnent). As stated earlier, the case
before us does not involve derivative rights of the attorneys to
the fees; instead, the fees were awarded to Marré's attorneys in
addition to the full statutory damages awarded to Marré. 3

Qur hol ding that the governnent nmay not set off the attorney's
fees extends to, but only to, that portion of the fees awarded
pursuant to section 7430, i.e. $107,500 in fees and $17,738.02 in
costs, or $125,238.02. The governnment may still set off the
remai ning portion of the attorneys' fees which was awarded out of
Marré's $215,000 in danmages, or $53,750. This is so because the
$53, 750 falls within and cones out of the $215, 000 awarded to Marré

as damages, which we have held may be set off by the governnent

3None of the other cases cited by the government involves
attorneys' fees awarded pursuant to a statute. See United States
v. Minsey Trust Co., 332 U S 234, 67 S.C. 1599, 91 L.Ed. 2022
(1947); WMassachusetts Bonding & Ins. Co. v. New York, 259 F.2d 33
(2d Cir.1958); South Side Bank & Trust Co. v. United States, 221
F.2d 813 (7th Cir.1955); Ml man v. United States, 207 F.2d 897 (2d
Cir.1953).
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because of nmutuality of debt between the government and Marré. 4
I11. Nursery Associates' Rights Under the Turnover O der

Nursery Associates, following a jury trial in Texas state
court, secured a judgnment agai nst Marré individually on Decenber 4,
1989, in the anobunt of $345, 800 pl us post-judgnment interest of 10%
per annum on the anount of $204,000 wuntil paid. Thr ough
post -j udgnent discovery, Nursery Associates identified Marré's
interest in the present case as his only significant asset.
Pursuant to section 31.002 of the Texas Cvil Procedure Practice
and Renedies Code, Nursery Associates obtained an order for

turnover relief fromthe state court on March 16, 1993.1 The order

W note that Marré has not challenged the propriety of
awar di ng his attorneys nore than the anount we held in Marré | was
t he maxi mum proper award. Qur disposition of the clainms of the
other parties renders it unnecessary to decide that matter.

15Section 31.002 provides, in relevant part:

"(a) Ajudgnent creditor is entitled to aid froma court
of appropriate jurisdiction through injunction or other
means in order to reach property to obtain satisfaction
on the judgnent if the judgnent debtor owns property,
i ncluding present or future rights to property, that:

(1) cannot readily be attached or levied on by
ordinary | egal process; and

(2) is not exenpt from attachnent, execution, or
seizure for the satisfaction of liabilities...

(c) The court my enforce the order by contenpt
proceedi ngs or by other appropriate neans in the event of
refusal or di sobedience.

(d) The judgnent creditor may nove for the court's
assi stance under this section in the sanme proceeding in
which the judgnent is rendered or in an independent
pr oceedi ng.

19



required that Marré "and his agents, representatives, and/or
attorneys turn over to HP-84 Nursery Associates any and all
benefits or itens of value that arise or result from[Marré's suit
agai nst the governnent]." In addition, Nursery Associates was
awar ded reasonabl e and necessary attorneys' fees of $1,000 al ong
with the costs of the turnover proceeding.

On April 7, 1993, Nursery Associates filed its Notice of
Interest, Mdtion to Intervene and Brief in Support, and Conpl ai nt
In Intervention, requesting perm ssion to intervene in Marré's
federal lawsuit as a judgnment creditor pursuant to the Texas state
court turnover order. On April 16, 1993, the court denied the
i ntervention. On remand to the district court from Marré |1,
Nursery Associates again sought to intervene in this case as
judgnent creditor. On April 21, 1995, the district court granted
the Motion to Intervene and thereafter, on May 1, 1995, Nursery
Associates filedits Conplaint inlIntervention. Nursery Associ ates
filed a Mdtion to Enforce Turnover Order on Novenber 3, 1995
asserting that it was entitled to enforcenent of its judgnent in
t he total anmount of $503, 198. 44 ($345, 800 princi pal plus interest).

The district court, however, did not order turnover of all of
t he danmages and attorneys' fees awarded to Marré, which totaled
$322,500. Instead, in its enforcenent of the turnover order, the
district court apparently relied on Marré's contingency fee

agreenent, which provided for a fee of 50% of all anounts

(e) The judgnent «creditor is entitled to recover
reasonabl e costs, including attorney's fees."
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"recovered" by Marré, and awarded Nursery Associ ates only $161, 250,
to be paid by the governnent. The court also denied Nursery
Associ ates's request for attorneys' fees.

On appeal, Nursery Associates argues that the district court
erred in prohibiting it fromreceiving all of the proceeds of the
j udgnment obtai ned by Marré agai nst the government, including al
damages and attorneys' fees. It clains that the court was required
to ook to state law in enforcing the state court turnover order
and, because the |anguage of the turnover order awards Nursery
Associ ates any and all benefits or itens of value that arise from
Marré's suit against the governnent, the district court was
required to honor the terns of the turnover order without regard to
any contractual arrangenent between Marré and his attorneys.
Mor eover, Nursery Associates conplains that it was entitled to al
attorneys' fees and costs incurred in enforcing its turnover order
in these proceedings. ®
A. Nursery Associates' Interest in Marré's Danmages

Wth respect to the $215,000 i n damages awarded to Marré, we
hel d above that the governnment could set off the entire anount
against Marré's tax liabilities, as the governnent's right of
setoff is superior to both Marré's interest and his attorneys'

derivative interest in that award. Because Nursery Associ ates

¥t is undisputed that Nursery Associates conplied with Texas
lawin obtaining the turnover order; that the order requires Marré
to turn over any and all benefits and itens of val ue received or to
be received by Marré, including any danages and attorneys' fees,
from his action against the governnent; and that Nursery
Associ ates was properly before the district court to enforce its
turnover order.
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interest in Marré's danages is also nerely derivative of Marré's
interest, we |ikewi se conclude that the governnent's right of
setoff is superior to Nursery Associates' interest in the damages.
See Cohen, 389 F.2d at 692.Y

Qur analysis regarding Nursery Associates' interest in
Marré's danages does not end here, however. Wth the litigation

over the legitimacy of Marré's tax assessnments currently pending in

"\W¢ observe that neither the governnent nor Nursery Associ ates
contends that their rights vis-a-vis each other in respect to the
setoff issue differ in any way fromthe rights of Marré and the
governnent vis-a-vis each other in respect to the sane issue. In
ot her words, Nursery Associ ates does not contend that it has any
greater right than has Marré to prevent the governnent fromsetting
of f agai nst Marré's danmage award Marré's asserted i ndebt edness for
taxes as per the tax assessnents made agai nst Marré Cctober 18,
1993, during the pendency of the Marré | appeal; and, Nursery
Associates has stated its agreenent wth the governnent's
contention that Nursery Associates sinply stands in Marré's shoes
inthis respect, with rights as agai nst the governnent no greater
or lesser than those of Marré. In this respect, neither the
governnment nor Nursery Associates contends that their rights as
agai nst each other are determ ned by the body of | aw governing the
relative priorities of federal tax liens and the clains of state
|aw creditors of the taxpayer. See 26 U.S.C. §8 6321 et seq. W
note in passing that, for purposes of this body of |aw, Nursery
Associ ates' March 1993 turnover order appears not to have resulted
in a choate or perfected interest in Marré's judgnent against the
gover nnent before the concl usion of the appeal of that judgnent in
our 1994 decision in Marré |, so that the lien of the governnment's
Cct ober 1993 assessnent was "first in time" vis-a-vis Nursery
Associ ates' interest. See United States v. MDernott, 507 U S
447, 449-51, 113 S. . 1526, 1528, 123 L.Ed.2d 128 (1993)
(explaining that a state lien is perfected when "the identity of
the lienor, the property subject to the lien, and the anount of the
lien are established"); Wstern National Bank v. United States, 8
F.3d 253, 255 (5th Cr.1993) (sane); Pal andj oglou v. United
Nat i onal | nsurance Co., 821 F. Supp. 1179, 1186-87 (S.D. Tex. 1993).
See al so Coommercial Credit Corp. v. US. Firelns. Co., 630 S.W2d
651, 652 (Tex. App. —Houston [1st Dist.] 1981, no wit). Evenif we
were to assume, arguendo, that after our Marré | decision Nursery
Associates was a "judgnent lienor creditor" for purposes of 26
U S C 8 6323(a), neverthel ess Nursery Associ ates does not contend
t he governnment had not properly filed notice of its tax lien prior
to our Marré | deci sion.
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the district court below, there remains the possibility that the
district court could invalidate the governnent's tax assessnents.
To that end, we nust also consider whether Nursery Associ ates'
interest in the $215,000 danage award i s superior to the interests
of Marré and his attorneys. As between Nursery Associates and
Marré, Nursery Associates' interest in the entire anount of the
award is superior to Marré's interest. The turnover order's
mandate that Marré turn over to Nursery Associates any and al
benefits or itens of value that result fromthe present |aw suit
was clear and unequivocal . Hence, the district court erred in
awar di ng Nursery Associates only half of Marré's recovery.

Li kewi se, as between Nursery Associates and Marré's
attorneys, Nursery Associates' interest in that portion of the
$215,000 in damages that was awarded to the attorneys under the
conti ngency agreement—-$161, 250 | ess $107,500, or $53, 750—+s al so
superior tothe interest of Marré's attorneys. An attorney's right
to conpensation pursuant to a contingency fee agreenent is a
property right determ ned under applicable state | aw. Augustson v.
Linea Aerea Nacional-Chile S.A, 76 F.3d 658, 662 (5th Cr.1996).
Under Texas law, a contingency fee agreenment is generally

considered to be an executory contract.!® See Lee v. Cherry, 812

8Varré argues that an equitable assignnent of a present
interest in a cause of action can occur, although not expressed, if
the parties intended such an assignnment. Marré clains that he and
hi s attorneys i ntended an assi gnnent of an interest in the cause of
action in the Novenber 1, 1989, anended fee agreenent. The anended
fee agreenment letter, however, does not support Marré's argunent,
as the letter states only that "Urquhart & Hassell wll be entitled
to 50% of all anounts recovered." The letter does not state, for
exanple, that Marré agrees to "sell," "transfer," "assign," or

23



S.W2d 361, 363 (Tex.App.—Hous.[14th Dist.] 1991, reh'g of wit
overrul ed); Brenan v. LaMbtte, 441 S.W2d 626, 630
(Tex. G v. App. San Antonio 1969, no wit); Wite v. Brookline Trust
Co., 371 S.W2d 597, 600 (Tex.C v.App. Amarillo 1963, wit ref'd
n.r.e.); Carroll, 168 S.W2d at 240. Therefore, as a genera
rule, "an attorney does not receive a legal or equitable interest
pursuant to a contingency fee contract wuntil the contingency
actually occurs."® In re WIllis, 143 B.R at 431. Once the
contingency occurs, the attorney has a lien on the judgnent or
settlenment securing his services, and "an attorney's lien is
paranount to the rights of the parties in the suit, and is superior
to other liens on the noney or property involved, subsequent in
point of tinme." 1d. at 432 (citations omtted).

Nur sery Associ ates obtained its turnover order fromthe state
court on March 16, 1993, whil e appeal was pending in Marré | —before

the contingency occurred. Because the contingency fee contract

"convey" to his attorneys a specified interest in his claim See,
e.g., Carroll v. Hunt, 140 Tex. 424, 168 S . W2d 238, 239
(Tex. Com App. 1943, opinion adopted); Inre WIlis, 143 B.R 428,
431 n. 4 (Bankr. E.D. Tex. 1992).

Al though it is unclear what constitutes the defining nonent
at which the contingency occurs, conpare Lee, 812 S.W2d at 363
(contingency occurs after "reduction to judgnent") with Wite, 371
S.W2d at 600 (contingency occurs after "prosecuting or defending
to final judgnent all suits") and Carroll, 168 S.W2d at 240, 242
(contingency occurs after "successful termnation of the
litigation"), we believe that at mninum the contingency cannot
occur before judgnent is affirmed on appeal or when the tinme for
filing an appeal has |apsed. See Lee, 812 S . W2d at 363
(explaining that "an executory contract is one that is still
unperformed by both parties or one with respect to which sonething
still remains to be done on both sides") (internal quotations
omtted) (enphasis in original).
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between Marré and his attorneys was still executory at the tine
Nur sery Associ ates obtained its turnover order, Nursery Associ ates
interest inthe fees is superior to the interest held by U qubhart
& Hassell . Thus, Nursery Associates' interest in the entire
$215, 000, including the $53,750 in attorneys' fees awarded out of
t he danages, is superior to the interests of both Marré and his
attorneys. 2
B. Nursery Associates' Interest in the $107,500 in Attorneys' Fees
For the sane reasons that the governnent cannot set off the
$107,500 in attorneys' fees against Marré's tax assessnents,
Nur sery Associ ates cannot claiman interest in the $107,500 of the
fee award whi ch woul d be superior to Uquhart & Hassell's interest.
Any rights that Nursery Associates has in that portion of the
attorneys' fees under the turnover order are, at nost, derivative
of Marré's right to the fees. Thus, because the fees were awarded
to Marré's attorneys, and not Mrré, and because Nursery

Associ ates' interest stens fromMarré's right to the fees, Urquhart

2OMarr é argues that, under the common fund doctrine, it would
be inequitable to allow Nursery Associates to reap the benefits of
Urquhart & Hassell's labor, as the attorneys' fees "fund" that
Nursery Associ ates seeks to acquire through the turnover order was
only made possi bl e through U quhart & Hassell's work in this case.
The common fund doctrine, however, typically applies in situations
where the attorneys sue for an interest comonly hel d by nenbers of
a class or third parties who benefit fromthe suit—which is not the
situation here. See, e.g., Boeing Co. v. Van Cenert, 444 U S
472, 477-81, 100 S. Ct. 745, 749-50, 62 L.Ed.2d 676 (1980); Sprague
v. Ticonic National Bank, 307 U.S. 161, 164-68, 59 S.C&. 777, 779-
80, 83 L.Ed. 1184 (1939). Al though application of the doctrine may
be appropriate in exceptional cases, we believe the case at bar
does not present any exceptional or conpelling reasons that would
warrant invoking the doctrine. See In re Delta Towers, Ltd., 924
F.2d 74, 78 (5th Cr.1991).
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& Hassell's interest in the $107,500 of the attorneys' fees is
superior to the interest held by Nursery Associates. 2

C. Nursery Associ ates' Reasonabl e Attorneys' Fees

Finally, Nursery Associates argues that it is entitled to al

of its reasonabl e and necessary attorneys' fees incurred in having
to obtain and enforce the turnover order: $1,000 in attorneys'
fees for obtaining the order plus $15,000 in attorneys' fees for
the intervention. Attorneys' fees are nmandatory under the turnover
statute if the evidence shows that the judgnent creditor was
successful in obtaining turnover relief and the attorneys' fees and
costs are reasonable.? G eat G obal Assurance Co. v. Keltex
Properties, Inc., 904 S.W2d 771, 775-76 (Tex.App.—<orpus Christi
1995, no wit); see also Cortland Line Co. v. Israel, 874 S.W2d
178, 184 (Tex. App. —Houston [14th Dist.] 1994, wit denied) (stating
that "[a] court has the discretion to fix the anmount of attorney's
fees, but it does not have the discretion in denying themif they
are proper under § 38.001"). Because Nursery Associates was
successful in obtaining turnover relief and we find nothing in the

record that would indicate to us that the fees are anything but

2INur sery Associates make no claimto the $17,738.02 in costs
awarded to Marré's attorneys. However, even if Nursery Associ ates
had asked for the costs, its interest would nevertheless cone
behind the attorneys' interest because the costs were awarded,
along with the $107,500 in attorneys' fees, directly to the
attorneys under the attorneys' fees statute.

2Tex. Civ. Prac. & Rem Code Ann. 88 38.001-.006 govern the
award of attorneys' fees under section 31.002(e). See Geat d obal
Assurance Co., 904 S.W2d at 775.
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reasonabl e, 2 we conclude the district court erred in refusing to
award Nursery Associates its requested attorneys' fees as agai nst
Marr é.

Concl usi on

In sum we reverse the district court's award of attorneys
fees to Agritech as well as the court's refusal to allow the
government to set off Marré's and Agritech's danages of $326, 000,
whi ch includes the $53,750 in attorneys' fees awarded to Marré.
The setoff is allowed so that the governnent can w thhol d paynent
of the danages to Marré and Agritech pending final adjudication of
their tax liabilities on the assessnents nade while the Marré |
appeal was pendi ng. However, we affirmthe court's judgnent to the
extent that it prohibits the governnent fromsetting off U quhart
& Hassell's fee award of $107,500 and costs of $17,738.02, as these
fees and costs belong solely to Marré's attorneys, unencunbered by
the governnent's right of setoff.

We further hold that Nursery Associates' interest in Marré's
danmages award of $215,000 is |ikew se subject to the governnment's
right of setoff, but is superior to both Marré's and Urquhart &
Hassell's rights to the award. As for the $107,500 in attorneys'
fees (and $17,738.02 expenses), Urquhart & Hassell's interest in
the fees (and expenses) is superior to both the governnent's right
of setoff and Nursery Associates' rights. Lastly, Nursery

Associates is entitled to $16,000 i n reasonabl e attorneys' fees as

2No party bel ow or on appeal has questioned the reasonabl eness
of the $16, 000 anount requested by Nursery Associ ates.
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agai nst Marré.
The district court's judgnent is AFFIRVED i n part and REVERSED

in part.
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