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BENAVI DES, Circuit Judge:

This direct crimnal appeal involves four appellants who were
convicted of conspiracy to possess with intent to distribute
cocai ne base and a substantive count of possession wth intent to
di stribute cocai ne base. The appell ants nmake various challenges to
their convictions, including: alleged violations of the Fourth
Amendnent, insufficient evidence to sustain their convictions, and
evidentiary error. Goins and Jackson also challenge their

sentences. W affirm



PROCEDURAL HI STORY AND BACKGROUND

A grand jury charged Thaddius Christopher Goins (Goins),
Derrick Anthony Thonmas (Thonmas), Ronald Harnon (Harnon), and
El l uard Jackson (Jackson) with one count of conspiracy to possess
wth intent to distribute cocaine base and one count of possession
with the intent to distribute cocaine base. 21 US.C 8§
841(a)(1), 841(b)(1)(A), 846 and 18 U.S.C. § 2. Prior to trial,
all four defendants noved to suppress all the evidence seized
during a search of apartnent #426 at 230 Uvalde in Houston.
Specifically, the police discovered crack cocaine, drug
paraphernalia, and a firearmin the apartnent.

The district court held a hearing on the defendants' notions,
and the follow ng evidence was adduced. Based on a tip from a
confidential informant that Goins would be nmanufacturing crack
cocaine from powder cocaine, Houston police officers set up
surveillance of the apartnent at about 10 p.m on My 4, 1995
Approxi mately an hour and a half | ater Harnon exited the apart nent
and began driving away in a white Cadillac. The officers stopped
hi m because he was driving without his headlights and failed to
signal. In response to police inquiries, Harnon deni ed having j ust
left the apartnent. Harnon was arrested, and a search of his
person revealed a | oaded firearmin his boot.

At approximately 12:50 a.m, Thonmas | eft the apartnent and was
stopped by the police because the vehicle he was driving had
outstanding warrants. The police arrested Thomas based on those

warrants. Upon questioning, Thomas admtted there was "dope" in



the apartnent but would not say how nuch. Thomas al so gave the
officers conflicting responses regardi ng whether he lived in the
apartnent. He told one officer that he had no i nvol venent with the
apartnent, and he inplied to another officer that it was his
girlfriend s apartnent. Further investigation after the search
reveal ed that Thomas's nane was on the apartnent | ease.

After Harnon's and Thomas's departures, Goins wal ked out of
the apartnment several tinmes, glanced at his watch, and | ooked
around the apartnent conplex, apparently awaiting the return of
Har ron and Thonmas, both of whom unbeknownst to Goins, had been
arrested. About 1:30 a.m, Goins wal ked across the street to use
a pay phone outside a convenience store and was arrested on
out standing warrants. The police found $4,800 in cash on Goins's
person. Additionally, when an officer asked Goins a question
regarding the anmount of "dope" in the apartnent, Goins replied
"Man, you al ready know what's up. Wy you asking ne? Wy do you
think I would know how nmuch it is?"

The of ficers then decided to approach the apartnment and try to
obtain consent to search. O ficers DeBlanc and Ong proceeded
t hrough an open gate of a privacy fence surroundi ng the apartnent
and knocked on the front door. Soneone inside responded "cone in,"
and DeBl anc knocked again and identified hinself as a police
officer. Utimately, the individual who had bid the officers "cone

i n" opened t he door and wal ked away fromthe officers.? Fromtheir

. Jackson testified at the suppression hearing and offered a
di fferent version of the events. Jackson clained the officers did
not identify thensel ves and that they just crashed through the door
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vantage point at the front door, the officers could see into the
kit chen. O ficer DeBlanc observed cocaine on the counter, a
beaker, m crowave ovens, and boxes of baking soda. At that point,
O ficer DeBlanc knew he had wtnessed a drug offense. Upon
entering the apartnent O ficer Ong conducted a protective sweep to
ascertain whether there were arned individuals present. The
officers saw Jackson seated in a chair in the living room
apparently feigning sleep.

The officers spoke with the man who had opened the door and
di scerned that he was nentally inpaired and thus, could not give
consent to search. Sonetine after the search, it was | earned that
this man was Thonas's uncle. The officers then spoke to Jackson to
try to obtain consent to search. Jackson told the officers he was
left there to take care of the nentally inpaired man. To avoid the
appearance of coercion from the influx of police officers, the
officers requested that Jackson continue the conversation in the
bedroom Jackson did not sign the consent to search formbut did
give oral consent to search. Jackson admtted that he said "Yeah
you already in, you mght as well search." At the tine, Jackson
was unaware that the police taped part of the conversation. During
this conversation, Oficer DeBl anc observed an open duffel bag on
t he bed that contained crack cookies.

After Jackson orally consented, the officers searched the
apart nent. Aside from the cocaine and paraphernalia previously

observed, the following itens were seized: a sem -automatic pistol

W t hout being invited inside.



cocaine froma closet; crack cookies inside a jacket; and a plate
in a bedroomwith a razor blade. It was |later determ ned that the
bag in the bedroom contained nearly 3 kilograns of crack cocaine
cooki es.

After hearing the evidence, the district court nade the
follow ng findings: there was an adequate basis to arrest Harnon
based on the officer's testinony; neither Harnon nor Goins had
standing to chall enge the search of the apartnent but Jackson and
Thomas did have standing; the officers reasonably believed that
Jackson, as a caretaker, had the limted authority to consent to a
search of the common areas of the apartnent but not to a search of
the closets or underneath mattresses; the officers reasonably
believed that the front door of the apartnment was accessible to the
public and that the uncle had consented for them to enter the
apartnent; and the officers could see the contraband on the counter
top from the door. Based on these findings, the district court
suppressed the evidence, including the sem -automatic pistol,
di scovered outside the commobn areas of the apartnent and al |l owed
the remai ni ng evi dence.

At trial, the Governnent introduced evidence that earlier on
the day of the search, several officers set up surveillance of an
auto detailing shop and observed an exchange bet ween Goi ns, who had
a white Cadillac, and anot her individual, who was driving a maroon
d dsnobi | e. Upon leaving in his O dsnobile, the individual was
stopped, and a little over $20,000 in cash and a senm -automatic

pi stol were recovered from hidden conpartnents in the vehicle.



The Governnent also introduced the evidence from the
suppression hearing regarding the events that occurred during the
officers' surveillance and subsequent search of the apartnent on
the night of May 4, 1995. The evidence seized fromthe apartnent
was introduced before the jury. Anong other things, a scale, a
metal pot, sixteen beakers, and the m crowave ovens all contained
small or trace anounts of crack cocaine. One beaker contained a
cookie consisting of 24.6 grans of crack cocaine. The cookies
found in the bag in the bedroom contained 2.9 kilograns of crack
cocai ne.

O ficer DeBlanc testified that crack cocaine is made by m xi ng
baki ng soda and water with the powder cocaine and heating the
m xture on the stove or in the mcrowave. The cocaine then settles
to the bottomof the container and the adulterants or diluents rise
to the top. Wiile still wet, the cookies are taken out of the
beaker to dry. After an hour or so, they becone extrenely hard.
It takes from35 mnutes to 1 hour to convert 1 kil ogram of powder
cocaine into crack. Oficer DeBlanc also testified that a kil ogram
of cocaine costs between $17,000 and $21, 000 whol esale. Street
val ue of a kil ogramof cocaine would be in excess of $100,000. He
further testified that 2.9 kilogranms of crack cocaine was an
"incredibl[y] |arge anobunt of crack cocai ne” and that it woul d take
several individuals to cook that nuch cocai ne because "[i]t's |ike
an assenbly type operation.” In his opinion, the cookies found in
the duffel bag had been freshly cooked.

A jury found all defendants gqguilty as charged, and the



district court inposed the foll owi ng sentences: Goins, 380 nont hs;
Thomas, 292 nonths; Harnon, 292 nonths; and Jackson, 235 nonths.
1. ANALYSIS

A. SUFFI CI ENCY OF THE EVI DENCE

&oi ns, Harnon, and Jackson contend that the evidence was

insufficient to sustain their convictions. When reviewi ng the
sufficiency of the evidence, we view all evidence, whether
circunstantial or direct, in the light nost favorable to the

Governnent with all reasonable inferences to be made i n support of

the jury's verdict. United States v. Salazar, 958 F. 2d 1285, 1290-

91 (5th Gir.), cert. denied, 506 U S. 863, 113 S.Ci. 185 (1992).

The evidence is sufficient to support a conviction if a rational
trier of fact could have found the essential elenments of the crine
beyond a reasonabl e doubt. Id. The evidence need not exclude
every reasonable hypothesis of innocence or be conpletely
i nconsistent with every conclusion except guilt, so long as a
reasonable trier of fact could find that the evidence established

guilt beyond a reasonabl e doubt. United States v. Faulkner, 17

F.3d 745, 768 (5th Gr.), cert. denied, 513 U. S. 870, 115 S. Ct. 193

(1994) .

To establish a conspiracy offense under 21 U. S.C. § 846, the
Governnment nust establish: "1) the existence of an agreenent
between two or nore persons; 2) the defendant's know edge of the
agreenent; and 3) the defendant's voluntary participation in the

conspiracy." United States v. Brown, 29 F. 3d 953, 958 (5th Cr.),

cert. denied, 513 U S 1021, 115 S .. 587 (1994). To sustain a




conviction for the possession of crack cocaine with intent to
distribute, the Governnent nust establish "the 1) know ng; 2)
possession of a controlled substance; 3) wth the intent to
distribute it." 1d.

Goi ns, Har non, and Jackson argue that the evidence
denonstrated only their "nere presence" at the apartnent, and thus,
the wevidence was insufficient to establish their know ng
participation in either the conspiracy or the substantive of fense.

We begin with exam ning the evidence inplicating Goins. On
the day of the instant offense, several officers set up
surveill ance of an auto detailing shop and observed an exchange
bet ween Goi ns and anot her individual. Upon | eaving, the individual
was st opped, and approximately $20, 000 i n cash and a sem -autonatic
pi stol were recovered from hidden conpartnents in the vehicle.

Later that night, the officers began surveillance of Thomas's
apartnent. After Harnon's and Thomas's departure, Goi ns wal ked out
of the apartnent several tines and would glance at his watch and
then | ook around the apartnent conplex, apparently awaiting the
return of Harnon and Thomas, both of whom unbeknownst to Coins,
had been arrested. (oins subsequently wal ked to a pay phone near
t he apartnent and was arrested on outstanding warrants. The police
found $4,800 in cash on Goins's person. Addi tionally, when an
of ficer made i nquiries regardi ng drugs in the apartnent, Goi ns nade
an incrimnating statenent to the effect that because the police
al ready knew of the drug activity, they need not ask him

The above evi dence, when examned in |ight of the cocai ne and



drug paraphernalia found in the apartnent, would allowthe jury to
conclude that Goins purchased one kilogram of cocaine from the
unidentified individual at the detail shop? and brought it to
Thomas' s apartnent to "cook"” it. The evidence of Goins's actions
after Harnon's and Thonmas's departure would also allowthe jury to
conclude that Goins anxiously awaited their return. W are
confident that the evidence of Goins's behavior, his incrimnating
statenent to the police, and the evidence found on Goins's person
and in the apartnent denonstrate nore than Goins's nere presence at
the crinme scene. The evidence is sufficient to prove beyond a
reasonabl e doubt that Goins was a knowi ng nenber of the drug
conspiracy and that he possessed with intent to distribute the
cocai ne found in the apartnent.

As for Harnon, the evidence denonstrated that he was al ready
inthe apartnment at the tinme the police began surveillance at 10: 00
p.m, and he |left about an hour and a half later. Harnon was then
arrested, and a search of his person revealed a |oaded handgun
Recogni zing that for drug dealers, firearns are "tools of the

trade," this Court has explained that possession of a gun is

"highly probative in proving crimnal intent." United States v.

Martinez, 808 F.2d 1050, 1057 (5th Gr.), cert. denied, 481 U S

1032, 107 S. Ct. 1962 (1987). Al so, when questioned by the officer,
Har non deni ed having just left the apartnent; instead, he clained

that "he was just in the area riding around.” This patently fal se

2 The Governnent introduced evidence that one kil ogram of
cocai ne costs $20, 000.



statenent is circunstantial evidence of Harnon's guilty know edge.

United States v. Richardson, 848 F.2d 509, 513 (5th Cr. 1988).

Al so, the evidence of Goins's behavior in awaiting Harnon's return
inplicates Harnon in the conspiracy. Viewed in the |ight nost
favorable to the Governnent, this evidence, together with the
evi dence regardi ng the anount of tinme and nunber of peopl e invol ved
in the cooking process, is sufficient to sustain Harnon's
convi ctions.

Finally, we exam ne the evidence inplicating Jackson. At the
time the police entered the apartnent Jackson was the only
remai ni ng responsi bl e adult, and the water was "on" in the kitchen.
The of ficers al so noticed the "pungent" odor of the recently cooked
cocai ne and t he cocai ne and drug paraphernalia that was visible as
soon as one entered the apartnent. Addi tionally, Jackson never
left the apartnent during the tine that the jury could infer the
nearly three kilograns of crack cookies were being cooked. This
evi dence shows Jackson's know edge of the crack | aboratory and al so
indicates that the cooking process, which required several
partici pants, was ongoi ng. As the Governnent points out, Jackson's
codefendants |eft himalone in the apartnent wwth a small fortune
i n cocaine. Although Jackson argues that he was nerely present in
the apartnment, we have explained that "[t]he inplicit rationale
behind the "nere presence' argunment is the theory that there may
often be innocent parties who on occasion unwittingly associate
wth guilty parties at the scene of their crimnal activity."

United States v. Martinez-Mncivais, 14 F.3d 1030, 1034 (5th Gr.),
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cert. denied, 513 U. S. 816, 115 S . C. 72 (1994). Here, the crine

scene does not support Jackson's defense of unwitting association
with his codefendants. Certainly, the jury was entitled to reject
such a defense. The evidence was sufficient to sustain Jackson's
convi ctions.

B. STANDI NG

Goins argues that the district court erred in finding that he
did not have standing to challenge the warrantl ess search of the
apart nent. Goins has the burden of denonstrating that he has

standing. United States v. WIlson, 36 F.3d 1298, 1302 (5th Gr.

1994) . He nmust show (1) an actual, subjective expectation of
privacy with respect to the place searched or things seized, and
(2) that the expectation is such that society would recognize it as
reasonable. 1d. at 1302-03.

To make this showng, CGoins relies on his presence in the
apartnent prior to his arrest and information froma confidenti al
informant indicating that he had control over the apartnent. The
evi dence established that Goi ns was present at the apartnent prior
to his arrest; however, contrary to Goins's assertion, the district
court did not find that Goins had control over the apartnent.
I nstead, the district court found that "the only information [from
the confidential informant] that O ficer Canpbell had was that M.
Goi ns was believed to be the custodi an of the cocai ne who was bei ng
allowed to use the apartnent to process the cocaine." As such
Goins failed to nake the requisite show ng. The district court

properly concluded that Goins |acked standing to challenge the

11



search of the apartnent.

C. CURTI LAGE OF THE APARTMENT

Thomas and Jackson both argue that their Fourth Anmendnent
rights were violated when the officers, without a warrant, entered
through the gate of the privacy fence surroundi ng the apartnent.
W di sagr ee.

The Fourth Amendnent extends to protect the “curtilage” of a

hone from unconstitutional searches. United States v. Dunn, 480

UsS 294, 300, 107 S.C. 1134, 1139 (1987). The *“curtil age”
constitutes the area wthin which a person “reasonably nmay expect
that the area in question should be treated as the hone itself.”
Id. In determ ning whether an area outside the hone is curtil age,
we nust consider four factors: the proximty of the area to the
home, whether it is within an encl osure surroundi ng the hone, the
nature of the uses to which the area is put, and the steps taken by
the resident to protect the area fromoutside observation. 1d. at
301, 107 S.Ct. at 1139. The Suprene Court explained that these
factors are not to be "nechanically applied;" instead they are
hel pful to the extent they shed light on the ultimate inquiry of
“whet her the area in question is so intimately tied to the hone
itself that it should be placed under the honme’s ‘unbrella’ of
Fourth Amendnent protection.” |d. at 301, 107 S.C. at 1140.

In the instant case, after hearing the evidence on the notion
to suppress, the district court found that the gate was open when
the officers entered the area. The court further found there was

no indication "that [the gate] was neant to be used by any person
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approaching that dwelling as . . . a place to which permssion to

enter had to be given. It was -- the gate was hangi ng open.
There's no door bell there. There is no knocker there." "Fromthe
phot ographs and the testinony, it appears that there was -- it was

certainly reasonable for the officers to believe the front door was
readily accessible to the general public; and it was the princi pal
means of access to the dwelling."

In regard to the first two factors, the proximty to the hone
and whet her the area was within an encl osure surroundi ng the hone,
there was testinony that a fence surrounded the apartnment and that
it was approximately three feet away from the door of the
apart nent. Those two factors weigh in favor of the appellants.
The next two factors, the nature of the uses to which the area is
put and the steps taken by the resident to protect the area from
outside observation, strongly indicate that the area is not
curtil age. As found by the district court, the gate was |left
hangi ng open, and the resident had not taken any steps to indicate
that the gate was an entry to a place that perm ssion had to be
given to enter. Because there is evidence to support those
findings, they are not clearly erroneous.

Based on those findings, the district court properly concl uded
that the officers could reasonably believe that the gate provided
the princi pal nmeans of access to the apartnent, through which they

coul d approach the front door. See United States v. Janes, 40 F. 3d

850, 862 (7th Cr. 1994), nodified on other grounds, 79 F.3d 553

(7th CGr. 1996). Under these circunstances, the police did not
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violate the Fourth Anmendnent by approaching the front door.

D. CONSENT TO SEARCH

Thomas and Jackson challenge the validity of the consent
obtained to enter and search the apartnent. They first argue that
because the officers failed to identify thenselves as police, they
coul d not have reasonably believed t hat anyone openi ng t he door was
consenting to the police entering the apartnent. Contrary to the
appel l ants' position, the district court credited the follow ng
testinony of O ficer DeBlanc, who testified that he did announce
"police" and that "after the first two knocks, each tine a voice
fromthe inside of the apartnent told themto cone in." The court
also credited Oficer DeBlanc's testinony that, after the third
knock, a person opened the door from the inside and inmmediately
wal ked away, which provided the officers wth a view of the
contraband prior to entering the apartnent. Upon entering the
apart nent and speaking to the nman who opened the door, the officers
realized the man was not capable of giving proper consent for a
sear ch. They then approached Jackson to request his consent to
search the apartnent.

The district court's decision to credit Oficer DeBlanc's

testi nony over Jackson's was not clearly erroneous. United States

v. Bass, 10 F.3d 256 (5th Cr 1993). Under the circunstances
outlined above, we conclude that the officers reasonably believed
that they had received consent to enter the apartnent.

Thomas and Jackson next contend that Jackson did not have the

authority to consent to a search of the apartnent. The district
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court concluded that Jackson had apparent authority to consent to
a search of the common areas of the apartnent and found that:

M. Jackson's testinony and the testinony of the
officers is that he was sinply there as a babysitter. As
a babysitter, he would have a right of access to and of
mut ual use of the common areas, which would include,
gi ven his description of what he was charged w th doi ng,
t he bedroons, the bathroons; but | don't see any basis
that woul d enable nme to say that he had the authority to
consent to the insides of closets, underneath nmattresses,
or areas that would be beyond those areas in which an
i ndividual who is there as a babysitter would have a
ri ght of access.

[I]t is the Court's conclusion that M. Jackson's
ability to give consent -- apparent consent that the
officers would have reasonably believed he had the
authority to give would be an authority limted to the
common areas and the bedroom areas of the apartnent, the
areas in which he testified he was permtted to use and
was given free access to as a babysitter. | do not
believe that it extends to a reasonabl e appearance of
authority to search inside closets or underneath
mattresses.

W agree that the officers reasonably relied on Jackson's
apparent authority to consent to their search of the conmobn areas
of the apartnent. See United States v. Jenkins, 46 F.3d 447, 458
(5th Gir. 1995).3

3 In the court below, after the suppression hearing, the
Gover nment conceded t hat Thomas was arrested based on a nonexi st ent
traffic warrant. The appellants contend that although the police
knew t hat Thomas lived in the apartnent, instead of asking for his
consent to search, they obtained consent fromthe renai ni ng persons
in the apartnent. Thomas and Jackson thus argue the officers could
not have reasonably believed that the remaining occupants could
validly consent to search

Initially, it should be noted that the officers had

conflicting information regarding whether Thomas |ived in the
apartnent. One officer testified that Thonas deni ed any know edge
of the apartnent when he was arrested. In any event, it is well

established that valid consent nay be obtained froma third party
wth joint access to and control of the property. United States v.
R zk, 842 F.2d 111, 112 (5th Gr.), cert. denied, 488 U. S. 832, 109
S.C. 90 (1988). Thus, Thomas and Jackson have not shown that the
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Finally, after considering the rel evant portion of the record,
briefs and argunents of counsel, we find the remaining chall enges
to the search of the apartnent to be without nerit.

E. SEARCH OF HARMON | NCI DENT TO ARREST

Har non chal | enges the district court's denial of his notionto
suppress the evidence obtained as a result of a search incident to
his arrest. Specifically, he noved to suppress a statenent he nade
to the police* and a pistol found in his boot.

The thrust of Harnon's argunent is that the initial stop was
illegal because driving in a private parking | ot without headlights
did not violate any Texas law. Cting Texas statutes that provide

the definition of the terns "highway" and "roadway," he contends
that "[t]here was no justifying of a custodial arrest . . . for

driving in the apartnent parking lot with his parking lights on."

This argunment ignores that the district court found the testinony
given by Oficer Canpbell to be credible. O ficer Canpbell
testified that he "saw [Harnon] go into the roadway w thout his
lights on." O ficer Canpbell further testified that Harnon fail ed
to signal and was not wearing a seat belt. The factual prem se of
Harnon's argunent is incorrect. Harnon therefore has failed to

show that the stop was illegal. Wren v. United States, = U S

., 116 S.Ct. 1769 (1996) (traffic stop reasonabl e where probabl e

cause to believe traffic code violated). Further, a peace officer

district court erred in concluding that the officers reasonably
bel i eved the renmai ni ng occupants could consent to search.

4 He denied that he had just |eft the apartnent.
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may arrest without a warrant if the officer observes the individual
commt atraffic violation. Tex. Rev. Cv. Stat. Ann. art. 6701d,
8 153 (Vernon 1977) (current version codified at Tex. Transp. Code
Ann. 8§ 543.001 (Vernon 1995)).°% Once an officer nakes such a valid
arrest, the officer is entitled to conduct a search of the

arrestee's person. Gustafson v. Florida, 414 U S. 260, 266, 94

S.Ct. 488, 492 (1973).

Finally, Harnon argues that the arrest was pretextual. That

argunent is entirely wwthout nerit. United States v. Robi nson, 414
US 218, 94 S .. 467 (1973) (explaining that arrest for traffic
violation not rendered invalid because it was a pretext for a
narcotics search). The district court properly denied Harnon's
nmotion to suppress.

F. ADM SSI ON OF EVI DENCE UNDER RULE 403

Goins argues that the district court erred in overruling his
objection to the adm ssion of evidence relating to the seizure of
$20,000 in cash and a sem-automatic pistol from the nmaroon
A dsnobil e that was stopped on the afternoon of May 4, 1995, after
the driver was observed nmeki ng an exchange with Goins. W are not
persuaded that the probative value of this evidence was
"substantially outwei ghed" by the risk of undue prejudice. Fed. R

Evid. 403. The district court therefore did not abuse its

5 Har non asserts that he "was arrested on the pistol." Oficer
DeBl anc testified that Harnon was arrested because "[h]e drove

w thout his lights and there was sone traffic violations and he was
found in possession of a handgun."™ The district court credited
O ficer DeBlanc’'s account of the arrest, and this decision is not
clearly erroneous. Accordingly, we assune that Harnon was arrested
prior to the search that disclosed the weapon on his person.
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discretionin allowing this evidence. United States v. Mrris, 79

F.3d 409, 411-12 (5th G r. 1996).

G | MPROPER COMMENTS

In his final challenge to his convictions, Goins argues that
the district court erred in failing to grant his request for a
mstrial on two separate occasions. He contends that both a
comment nmade by defense counsel during cross-exam nation and
certain inproper remarks made by the Governnent during closing
argunent warranted the granting of a mstrial.® Goins pronptly
objected to both the prosecutor's and defense counsel's chall enged
remarks, and the district court instructed the jury to disregard
sane. W are satisfied that the instruction to disregard cured any
error occasioned by the comments. The district court did not abuse
its discretion in denying Goins' notions for a mstrial. See

United States v. Linones, 8 F.3d 1004, 1007-08 (5th G r. 1993),

cert. denied, 511 U S. 1033, 114 S. C. 1543 (1994).

F.  POSSESSI ON OF A DANGEROUS WEAPON UNDER § 2D1. 1(b) (1)

Goins and Jackson argue that the district court erred in
assessing themtwo points for possessing a dangerous weapon under
8§ 2D1.1(b)(1). This assessnent should be given if the weapon was
present, unless it is clearly inprobable that the weapon was

connected to the offense. United States v. Sparks, 2 F. 3d 574, 587

6 By adoption, Jackson attenpts to raise these two clains.
However, because it was Jackson's counsel who made the chall enged
coment s during cross-exam nation, heis not entitled to raise that
particul ar issue. He is entitled to adopt the challenge to the
Governnent’s closing argunent. This latter claimis rejected for
the sane reason that we reject Goins’ challenge.
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(5th Gir. 1993) (citing § 2D1.1, coment. (n.3)), cert. denied, 510

U S 1056, 114 S.Ct. 720 (1994).

Bot h appell ants argue that there is no evidence that they had
know edge  of their codef endant s’ possession  of weapons.
"[ S]entencing courts may hold a defendant accountable for a co-
def endant's reasonably foreseeabl e possession of a firearm during
the comm ssion of a narcotics trafficking offense, pursuant to

section 2D1.1(b)(1)." United States v. Aquilera-Zapata, 901 F.2d

1209, 1215 (5th Gr. 1990). I f the Governnent establishes that
anot her codefendant know ngly possessed a gun at the tinme "he and
the defendant commtted the offense by jointly engaging in
concerted crimnal activity involving a quantity of narcotics

sufficient to support an inference of intent to distribute,” then
a sentencing court may infer that a defendant shoul d have foreseen
a codefendant's possession of a dangerous weapon. |d.

Here, the Governnent net its burden of denonstrating that, on
May 4-5, 1995, the defendants were jointly engaged in the crine of
possession with intent to distribute a very | arge anount of cocai ne
at the apartnent. Jackson and Goi ns do not di spute that Harnon had
possessi on of one weapon and another was found at the apartnent.
Thus, the sentencing court did not err in finding that it was
reasonably foreseeabl e to Jackson and Goi ns that their codefendants
woul d have possession of a dangerous weapon.

G AGGRAVATED ROLE | N THE OFFENSE UNDER 8§ 3Bl. 1(c)

Goins argues that the district court erred in finding that he

had an aggravated role in the offense under 8§ 3Bl1.1(c). "If the
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def endant was an organi zer, |eader, manager, or supervisor in any
crimnal activity" involving less than five participants, a two
| evel increase is warranted. U S.S.G 8 3Bl.1(c). We revi ew such

a factual finding for clear error. United States v. Graldo, 111

F.3d 21 (5th Gir. 1997).

In view of the evidence before the district court regarding
Goins's purchase of a l|large anmobunt of cocaine in exchange for
approxi mately $20,000 in cash, his behavior during the officers’
surveill ance of the apartnent, and his attenpt to contact Harnon by
beeper after Harnon left the apartnment’ we are satisfied that the
district court's finding that Goins was a nmanager or |eader is not
clearly erroneous.

H. ACCEPTANCE OF RESPONSI BI LI TY

Goi ns contends that the district court erroneously denied him
a two-point reduction in his sentence for acceptance of
responsibility. US S G § 3EL 1(a). |f a defendant "clearly
denonstrates acceptance of responsibility for his offense,” the
sentencing guidelines instruct the district court to decrease the
defendant's offense level by two points. US S G § 3El.1(a).
Because of the district court's unique position to eval uate whet her

t he defendant has denonstrated acceptance of responsibility, we

! After Harnon and Thomas | eft the apartnent (and unbeknownst to
Goins) were arrested, Goins wal ked out of the apartnent severa
times and | ooked anxiously towards the entrance of the conplex,
apparently awaiting the return of Harnon and Thonas. Using his
cellular phone, Goins attenpted to locate Harnon by calling
Har non' s beeper. Also, at thetinme the officers arrested Goins, he
had wal ked across the street to use a pay phone near the apartnent.
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review such a determnation under a standard of review npre

deferential than that of clear error. United States v. Diaz, 39

F.3d 568, 571 (5th Gr. 1994). The defendant bears the burden of
proving that he is entitled to a downward adjustnent. United

States v. Kinder, 946 F.2d 362, 367 (5th Gr. 1991), cert. denied,

503 U.S. 987, 112 S.C. 1677 & 2290 (1992).

To shoulder this burden, Goins relies on the incul patory
statenent he made to the police upon his arrest. Although Goins's
statenent to the effect that he did not know the quantity of drugs
in the apartnent was incrimnating, it is hardly a statenent of
contrition. Goins also contends that he should not be denied this
reduction in sentence because he exercised his right to trial in
order to preserve, anong other things, the issue regarding the
adm ssibility of his statement to the police.® Goins correctly
contends that he should not be denied the reduction sinply because

he exercised his right toatrial by jury. United States v Siebe,

58 F. 3d 161, 163 (5th Gr. 1995). The record reveals that that is
not what happened. At sentencing, the district court expressly
recogni zed the commentary to 8 3E1.1 that provides that a defendant
who goes to trial may be accorded a reduction for his acceptance of
responsibility. § 3El.1, coment. (n.2). Reading from that
comentary, the district court further recognized that "in each
such instance, however, a determnation that a defendant has

accepted responsibility wll be based primarily upon pretrial

8 O course, as the Governnent points out, Goins does not
chal | enge on appeal the adm ssion of his statenent to the police.

21



statenents and conduct."” The district court then found that there
had been no pretrial statements of acceptance of responsibility.?®

See United States v. Diaz, 39 F.3d 568, 572 (5th Gr. 1994)

(timeliness is properly taken into consideration to determ ne
whet her defendant accepted responsibility). Goins has not shown
that the district court's conclusion that Goins had not accepted
responsibility was clearly erroneous.

l. REFUSAL TO DEPARTURE DONNWARD

Goins argues that the district court erred in failing to grant
a downward departure under 8§ 5K2.0, based on the fact that the
Sent enci ng Conmm ssion did not take into consideration the racially
discrimnatory effect of the application of the sentencing
gui del i nes regardi ng cocai ne base or "crack." Because this Court
recently rejected this argunent, Goins is precluded fromprevailing

on this claim United States v. Fonts, 95 F.3d 372, 374 (5th Cr

1996) .
For the above reasons, the convictions and sentences of the

four appellants are AFFI RVED.

o Al t hough Goins does not refer to it on appeal, he apparently
wote the court a letter in an attenpt to denonstrate his
acceptance of responsibility after he had been convi ct ed.
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