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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-11519

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
MARCUS LELAND FREEMAN, a.k.a. Big Mark; JESSE JACKSON, JR.,
a.k.a. Jesse diver Jackson, Jr.: GLOR A ATKINS WRI GHT; RUDY
W LLI AMS; STACEY WYNN; KEI TH FRANKLI N,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

January 5, 1999
Before WSDOM DAVI S, and BARKSDALE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Appel  ants Marcus Lel and Freeman, Jesse Jackson, Jr., Qoria
Atkins Wight, Rudy WIllians, Stacey Wnn, and Keith Franklin were
convi cted of conspiracy to distribute cocaine and cocai ne base and
other related counts. They appeal their convictions and sentences
on a nunber of points. W affirmall counts of conviction except
for WIllians’s conviction on Count 29.

| .
Appel l ants and others were indicted and tried for conspiracy

to distribute cocaine and cocaine base (“crack cocaine”). The



Governnent presented evidence that Appellants and their fellow
conspirators bought, sold, and distributed cocaine and crack
cocai ne from 1989 t hrough 1995. Appellants were all convicted for
conspiracy and were individually convicted on other substantive
counts. W review the wevidence, including all reasonable
i nferences drawn therefromand all credibility determ nations, in

the Iight nost favorable to the verdict. United States v. Resio-

Trejo, 45 F.3d 907, 910-11 (5th Gir. 1995).
A

In May 1995, several nen, including Appellants Jesse Jackson,
Jr., Stacey Wnn, Rudy WIllianms, and Keith Franklin, nmade a trip
fromFort Wrth, Texas to Crosby, Texas, just outside of Houston.
In Crosby, these Appellants visited a nightclub owned by Bobby
Reed, a major Fort Wrth cocaine dealer, and arranged for the
pur chase of five kil ogranms of cocaine for $140,000. The group paid
for the drugs at the nightclub and then returned to Fort Wbrth,
where the drugs were delivered to them

Also in My 1995, Ronnie Bennett, another nenber of the
distribution chain, was arrested after delivering a half kil ogram
of crack cocaine to a confidential informant in Fort Wbrth. Wen
he was arrested, Bennett stated that he had purchased the drugs
fromJesse Jackson, Jr. and Stacey Wnn. However, |ater that day,
Bennett indicated that he had actually purchased the drugs from
Appel l ant Rudy Wllians. At trial, as a cooperating coconspirator,
Bennett testified that he had purchased the half kil ogramof crack

cocaine fromWIIlians, not fromWnn and Jackson.
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Appel | ant Marcus Freeman was not a participant in the Crosbhy
trip. I nstead, he was arrested when a search executed upon his
house revealed |arge quantities of crack cocaine and currency.
Freeman naned G en WIIlianms and Pooh Biggins, who both worked at
Bobby Reed’ s autonotive shop, as his suppliers.

I n support of the drug conspiracy, Appellants Jesse Jackson,
Jr. and Stacey Wnn owned Exclusive Paging, a pager business
operated from a series of locations in the Fort Wrth area.
Excl usi ve Pagi ng served as a front for Jackson’s and Wnn’s drug
dealing and al so provided comrunications equi pnment for the drug
conspiracy.

Appel lant doria Atkins Wight is the nother of coconspirator
Freddie Phillips. Anot her coconspirator, Evangela Asberry,
testified that she went to Wight's house |ooking for Phillips to
deliver a package that she believed to contain crack cocaine
Phillips was not at Wight's house, so Asberry |eft the package
wth Wight. Asberry did not see Wight | ook inside the package;
Wight stated that she would give it to Phillips. At alater date,
when the police executed a search warrant on Wight’'s house, they
found weapons, two hundred grans of crack cocaine, substantial
amounts of cash in small denom nations, and scal es of the kind used
by drug deal ers.

B

These events, along wth nunmerous others, led to the

i ndictment of nineteen nenbers of the drug conspiracy |oosely

centered around Bobby Reed. Follow ng the indictnent, several of
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the all eged conspirators cooperated with the Governnent. In the
end, twelve of the indicted conspirators were brought totrial. 1In
order to better nmanage the trial, the district court divided the
case into tw parts and tried six defendants in each trial. This
Court has already ruled on the appeal arising out of the first
trial, in which Frederick Asberry, Edward Gabriel MBrown, Frank
St ol den, Bobby Wayne Reed, Kevin Reed, and Roderick Gene Reed were

convicted of drug conspiracy and other counts. United States v.

McBrown, No. 96-11491, 149 F.3d 1176 (5th Cr. 1998) (unpublished
table opinion). The present appeal is fromthe second trial.

In the second trial, Defendants-Appellants WMrcus Leland
Freeman, Jesse Jackson, Jr., Goria Atkins Wight, Rudy WIIians,
Stacey Wnn, and Keith Franklin were tried for conspiring to
di stribute cocaine and crack cocaine. Mst of the Appellants were
also tried on additional substantive counts specific to their
i ndi vidual actions within the drug conspiracy. Al six defendants
were found guilty of conspiring to distribute cocaine and crack
cocai ne. |In addition, Appellant Marcus Freeman was found guilty of
mai ntaining a building for the purpose of distributing crack
cocai ne. Appellants Jesse Jackson, Jr., doria Atkins Wight, and
Stacey Wnn were found guilty of possessing crack cocaine with the
intent to distribute. Appellant Rudy WIllianms was found guilty of
distributing crack cocai ne. Al six Appellants challenge their
convictions. Appellants Freeman, Jackson, and Wl lians al so appeal

their sentences.



A
Appel lants nmake a nunber of argunents challenging their
convictions. W address these argunents in turn.
1
Appel lants Keith Franklin, Rudy WIllians, and G oria Atkins
Wight contend that the evidence is insufficient to support their
convictions. In reviewng a sufficiency challenge, we uphold the
jury’s verdict if a rational trier of fact could have found the
essential elenents of the offense beyond a reasonable doubt.

United States v. Wilters, 87 F.3d 663, 667 (5th Cr.), cert.

denied, 117 S. C. 498 (1996). W consider Franklin’s and Wight’s
chal | enge bel ow. We consider WIllians’s claimlater in Section
1. A 3.

The Governnent presented consi derabl e evidence that Franklin
was a participant in the Crosby trip, a centerpiece of the
Governnent’s conspiracy case. In addition, Raynetta Taylor
testified to three separate drug purchases from Franklin. The
Governnent al so presented evidence that Franklin had | arge suns of
cash and that his nane was included in Exclusive Paging s drug
not es. The jury’s verdict is thus adequately supported by the
record.

The evidence supporting Wight's conviction is neither as
strong nor as clear. Wight was not a participant in the Crosbhy
trip, nor was she directly inplicated in any drug sal e or purchase.
| nstead, the Governnent’s case agai nst Wight was based primarily

on two events.



First, Evangela Asberry testified that her husband, Fred

Asberry, sold drugs to Wight’s son Freddie Phillips. The Asberrys

once went to Wight's house to deliver a package for Phillips
Evangel a Asberry went to the door and rang the doorbell. Wight
answered the door and indicated that Phillips was not there.?

Asberry then gave Wight a brown paper bag containing crack
cocaine, indicating that it was for Phillips. Wight, who had
never net Asberry, did not ask her to identify herself or the
contents of the package.

Second, in Novenber 1994, a search warrant was executed on
Wight’'s hone. During this search, the police found a clear
pl astic bag containing 228.95 granms of crack cocaine in the top
drawer of a hutch in the dining area. The cocaine was on top of a
di sh of Hall oween candy and was acconpani ed by over one thousand
dollars in small denom nations thrown loosely in the drawer. In
addition, the police found weapons in the house and a set of scal es
inthe garage. At trial, Phillips, a major participant in the drug
conspiracy, testified that the cocaine, the scales, and the cash
were his and that his nother was not aware that they were in the
house.

The conbi nati on of these two events, when viewed in the |ight
nmost favorable to the verdict, is sufficient to support the jury’'s
verdict. The jury was entitled to reject Phillips s testinony and

infer that his nother was aware that he trafficked in cocai ne and

L Phillips did not live at Wight's residence. However, he
did possess a key and visited Wight's hone with sone reqgularity.
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kept cocaine in her hone. A key fact supporting such a
determnation is that the crack cocaine found in Wight’s house was
inaclear plastic bag in the top drawer of the hutch in a central
area of the house. The |oose currency was also in the sane drawer
in plain view. The jury was entitled to infer that when Phillips
(or his associate) placed the crack cocaine in that location in
Wight’s dining room they were not concerned about concealing the
drugs fromher. The jury could have reached the sanme concl usion
with respect to the delivery of crack cocaine in a plain brown
paper bag. Such openness runs counter to Phillips's dua

assertions that the drugs and scales were his and that he kept his
i nvol venent in the drug trade well hidden fromhis nother. Thus,
the jury could have inferred that Wight was aware of the presence
of the drugs.

Wi ght contends that the package of crack cocaine in the hutch
cannot be attributed to her under the doctrine of constructive
possession. W disagree. At the tinme of the search, even though
Phillips had a key and apparently visited the house with sone
regularity, Wight alone lived in the house. The jury, which was
instructed on the doctrines of constructive and joint possession,
coul d have reasonably attributed the crack cocaine to Wight. See

United States v. Torres, 114 F.3d 520, 524 (5th Cr.), cert.

denied, 118 S. C. 318 (1997) (“Constructive possession is defined
as ownership, dom nion, or control over illegal drugs or dom nion
over the prem ses where drugs are found.”). Thus, because the jury

reasonably could have determned that Wight was a know ng and
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willing participant in the drug conspiracy and that the crack
cocaine in the hutch was entrusted to her, the evidence supports
her conviction.

2.

Appel  ants Jesse Jackson, Jr., Rudy WIlians, Keith Franklin,
and Marcus Freeman contend that the Governnment wi t hhel d i nformation
that it was required to disclose to the Defendants under Brady v.
Maryl and, 373 U. S. 83, 86-87, 83 S. . 1194, 1196-97, 10 L. Ed. 2d

215 (1963), and Gglio v. United States, 405 U. S. 150, 153-54, 92

S. CG. 763, 765-66, 31 L. Ed. 2d 104 (1972). Under Brady and
Gaalio, the Governnent nust disclose to the defense any evidence
that would tend to show a prosecuti on witness’s bias, could be used
to inmpeach him or is otherw se exculpatory of the defendant.
Brady, 373 U.S. at 86-87, 83 S. Ct. at 1196-97; Gglio, 405 U. S. at
153-54, 92 S. . at 765-66.

Appel l ants contend that the Governnent wongfully failed to
di scl ose that FBI Special Agent Garrett Floyd brought John C ay,
who testified for the Covernnent in the first trial, to his
girlfriend s house for a conjugal visit. This alleged grant of a
conjugal visit canme to light between the first and the second
trials. When these events were brought to the district court’s
attention, the Governnment advised the court that it would not use
Cl ay or Special Agent Floyd as witnesses in the second trial. The
district court determned that so long as neither C ay nor Floyd
testified, the issue of their potential bias or m sconduct was not

relevant. The district court therefore granted a Governnent notion
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inlimne seeking to prohibit the defense fromraising the all eged
conjugal visit during the trial. Appel  ants contend that the
Governnent used another witness, Oficer KM Sam to “parrot”
Clay’s testinony and thus circunvent the district court’s rulings.

Appellants further contend that Oficer Sam granted
coconspirator Gen WIllians conjugal visits and that, also in
violation of Brady, this information was not revealed to the
defense. den WIIlianms, however, chose not to cooperate with the
Government and was never called as a Governnent w tness.

Appel l ants al so contend that the Governnent viol ated Brady by
failing to notify Appellants that DEA analyst Ann Castillo was
being investigated for allegedly falsifying previous narcotics
anal ysis reports. During discovery, the defense was given
docunents showing that Castillo had tested 632 granms of crack
cocai ne. The Governnent also notified defense counsel that DEA
analyst J.E. Koles retested the sanple and that the results were
the sane. The Governnent, however, did not nention the pending
i nvestigation of Castillo. At trial, only Koles s analysis was
used. The district court denied post-trial relief on Defendants’
clai mthat Brady nmandat ed di scl osure of the Castill o investigation.
The district court ruled that any potential problens concerning
Castillo were cured by retesting the crack cocai ne.

To succeed on their Brady clains, Appellants nust establish
that: (1) evidence was suppressed; (2) the evidence was favorable
to the defense; and (3) the evidence was naterial either to guilt

or to punishnent. United States v. Ellender, 947 F.2d 748, 756

9



(5th Gr. 1991). W review Brady determ nations de novo. United

States v. Green, 46 F.3d 461, 464 (5th G r. 1995). However, we

reverse for Brady violations only if there is a reasonable
probability that the outconme of the trial woul d have been different

if the evidence had been disclosed to the jury. United States V.

Bagl ey, 473 U. S. 667, 682, 105 S. C. 3375, 3383, 87 L. Ed. 2d 481
(1985). Wien there are a nunber of Brady violations, the correct
determnation is whether the “cunulative effect of all such
evi dence suppressed by the governnent . . . raises a reasonable
probability that its disclosure would have produced a different

result Kyles v. Whitley, 514 U S. 419, 421-22, 115 S. C

1555, 1560, 131 L. Ed. 2d 490 (1995).

Wth respect to the first two Brady clains--failure to revea
the alleged conjugal visits--a previous panel of this Court
reviewed the first trial, in which day actually testified. The
panel rejected the Brady cl ai ns because there was “not a reasonabl e
probability that the outconme of the trial woul d have been different
if the wevidence concerning the sexual encounters had been
di scl osed. "? McBrown, No 96-11491, at 21. In reaching this

deci sion, the previous panel evaluated the conjugal visits granted

to Cay and to Aen Wllians. In the second trial--the one we have
under consideration--neither Cay nor Wllians testified. |If the
i npeachi ng material could have been used at all, its use would not

have affected the outcone.

2 The prior panel assunmed arguendo that the sexual encounters
did in fact take place as alleged. W nake the sane assunpti on.
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Wth respect tothethird all eged Brady violation--the failure
to disclose the investigation of Ann Castillo--we find no nerit to
Appel  ants’ argunent. W agree with the district court that by
retesting the crack cocaine and using only the retested anal ysi s at
trial, the Governnent cured any concerns that m ght have been
rai sed by the Castillo investigation.

In sum assumng wthout deciding that the Appellants
established three Brady violations, these violations do not
i ndividually or cunul atively provide a reasonabl e probability that
the outcome of the trial would have been different had all the
suppressed evi dence been admtted. See Kyles, 514 U S. at 421-22,
115 S. &. at 1560. Therefore, we reject Appellants’ Brady clai ns.

3.

Appellant Rudy WIllians contends that the district court
abused its discretion when it cut short his attorney’s cross-
exam nation of Ronnie Bennett. W agree.

We start fromthe bedrock prem se that district courts retain
broad discretion in managing trials, including controlling the
Il ength and scope of cross-exam nation. Thus, district court
rulings on the Iength and scope of cross-exam nation are reviewed

only for clear abuse of discretion. United States v. Martinez, 151

F.3d 384, 390 (5th Cir.), cert. denied, 119 S. C. 572 (1998).

Ronni e Bennett, a coconspirator who accepted a pl ea bargain,
testified for the Governnent in the second trial. Bennett had been
arrested when he attenpted to sell approxi mately one-half kil ogram

of crack cocaine to a CGovernnent infornmnt. Upon his arrest,
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Bennett told the police that he had purchased the crack cocaine
from Stacey Wnn and Jesse Jackson, Jr. However, |ater that sane
day, Bennett changed his story, stating that he had actually
purchased the crack cocaine from Appellant Rudy WIIians. At
trial, consistent with this second statenment, Bennett testified
that he had purchased the crack cocaine from WIIians. The
Gover nnment obt ai ned an expl anation of the inconsistent statenents
from Bennett as part of its direct exam nation. When the
Gover nnent asked Bennett why he had changed his story, Bennett
testified that he originally naned Wnn and Jackson because he knew
that they were al ready under investigation for cocaine distribution
and he did not want to cast suspicion on WIIlians.

When Bennett was tendered for cross-exam nation, the district
court refused to permt either Wllians’s attorney or any of the
ot her defense counsel to cross-exam ne Bennett on the inconsistent
statenents. The district court ruled that because Bennett freely
admtted the inconsistent statenments on direct exam nation, it
woul d not permt further questioning or inpeachnent of the w tness
on that subject. When defense counsel attenpted to question
Bennett about the statenents, the district court stated, “l don’'t
think those statenents [given by Bennett on the day he was
arrested] are inconsistent wth anything he’s said on the stand, so
|’m not going to permt cross-examnation on the basis of the
statenents.” WIllianms challenges this restriction on Bennett’s
Cross-exam nati on.

The practice of introducing inpeaching statenents on direct
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examnation in order to mnimze their effect is a “ti ne-honored

trial tactic.” United States v. Ew ngs, 936 F.2d 903, 909 (7th

Cir. 1991); see also United States v. Livingston, 816 F.2d 184, 191

(5th Gr. 1987) (permtting introduction of inpeaching statenents
in direct testinony). However, when the Governnent steals the
defense’s thunder by presenting a prior inconsistent statenent as
part of its direct exam nation of a witness, this does not destroy
the defense’s right to cross-exam nation on those statenents. The
def ense nust still be given the opportunity to devel op testinony on
cross-examnation tending to show that the prior favorable
statenent is nore likely true than the prior unfavorabl e statenent.
Simlarly, the defense should have the opportunity to cast doubt on
the reason given by the witness for changing his version of the
facts.

For exanple, counsel should be able to explore: why the
wtness initially felt greater allegiance to Wllians than to Wnn
and Jackson, but then changed his loyalties; whether the wtness
perceived that the Governnent would nmake a nore favorable plea
bargain with him if he inplicated WIIlians; whether aninosity
devel oped between the witness and Wl lians after he gave the first,
favorabl e statenent.

In sum the district court abused its discretion in refusing
to give counsel an adequate opportunity to cross-exam ne Bennett.
Because Bennett’s testinony was central to the Governnent’s case
against WIllians on Count 29--the distribution count that is

directly related to Bennett’'s drug purchase--we nust vacate
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WIllians’s conviction on that count.

WIllians argues next that once Count 29 is vacated, the
conspi racy count cannot stand. To resolve this issue, we consider
the record wunder the assunption that the jury would have

di sregarded Bennett’'s testinony. See Delaware v. Van Arsdall, 475

US 673, 684, 106 S. . 1431, 1438, 89 L. Ed. 2d 674 (1986) (“The
correct inquiry is whether, assum ng that the damagi ng potenti al of
the cross-exam nation were fully realized, a review ng court m ght
nonet hel ess say that the error was harm ess beyond a reasonabl e
doubt . ).

As indicated above, one of the <centerpieces of the
Governnent’s evidence was the Crosby trip. The jury heard
substantial evidence, beyond anything testified to by Ronnie
Bennett, that Rudy WIllians participated in this trip. Bot h
Syl vester Jackson and Jesse Jackson, Jr. testified that WIIlians
was with themon the Crosby trip. Sylvester Jackson testified that
Wil lians contributed funds to nake up the $140, 000 pot used to buy
t he drugs. In addition, Keith Franklin told DEA Special Agent
Terri White that WIlliams was on the trip. The evidence was
overwhel mng that the Crosby trip took place in the manner all eged
by t he Governnent and that the purpose of this trip was to purchase
approxi mately five kilograns of cocaine. Therefore, because of the
strength of the evidence linking Wllianms to the Crosby trip, the
district court’s error inlimting Bennett’s cross-exam nati on was
harm ess as to Count 1--the drug conspiracy count.

B.
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Appel l ant Stacey Wnn argues that he received ineffective

assi stance of counsel. He contends that his attorney, Kelley Pace,
was late to court on a nunber of occasions, including jury
sel ection. |Indeed, because of this chronic tardi ness, the district

court found Pace in contenpt and required himto obtain a hotel
room close to the courthouse. In addition to Pace’'s tardiness
Wnn's notion for a new trial was ruled invalid because Pace’s
secretary, not Pace hinself, signed the notion. Wen new counsel
repl aced Pace, the newcounsel filed aletter fromDr. Tynus MNeel
with the district court. Dr. MNeel stated that Pace had been
admtted to the Talbot Center in Atlanta for extensive psychiatric
treatnent. The letter inplied that Pace was under goi ng psychiatric
treatnment during Wnn's trial

As Wnn concedes, direct appeal is not the preferred vehicle
for raising an ineffective assistance of counsel claim United

States v. Navejar, 963 F.2d 732, 735 (5th Gr. 1992) (“[A] cl ai mof

i neffective assi stance of counsel generally cannot be addressed on
direct appeal unless the claimhas been presented to the district
court; otherwi se there is no opportunity for the devel opnent of an
adequate record on the nerits of that serious allegation.”).
I nstead, ineffective assistance clains are generally raised in a
habeas petition. W follow this path in order to allow for the
devel opnent of a factual record regarding counsel’s alleged

i neffecti veness. See, e.g., United States v. Medina, 118 F. 3d 371

373 (5th Gir. 1997).

We agree with the Governnent that we should not stray fromour
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usual practice. Because this issue was not raised before the
district court, it is properly raised by Wnn in a habeas petition,
not on direct appeal. On habeas, the district court will be able
to develop an adequate record to evaluate the nerits of Wnn's
claim

C.

Appel | ants make a nunber of additional argunents. Appellants
Marcus Freeman and Keith Franklin argue that the district court
abused its discretion by inproperly restricting the cross-
exam nation and i npeachnent of Governnent w tnesses. Freeman and
Jesse Jackson, Jr. contend that the Governnent inproperly commented
on the burden of proof and on Appellants’ decision to renmain
silent. Appellant Rudy WIllians contends that the district court
abused its discretion in denying his notion to sever. WIIlians
also contends that there was a fatal variance between the
conspiracy alleged in the indictnent and t he evi dence of conspiracy
presented at trial. W have reviewed these contentions and have
determ ned themto be without nerit.

D.

Appel l ants Marcus Freeman, Jesse Jackson, Jr., and Rudy
WIllians also challenge their sentences. Freeman argues that the
district court erred in sentencing himto |ife in prison because
the two prior felony convictions the district court relied on under
21 U S.C. 8§ 841(b)(1)(A to enhance his sentence were not fina
before he commtted the instant offense. Freeman pled guilty to

the two prior felony drug counts in 1990, after the begi nning of
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the drug conspiracy alleged in Count 1 in this case. However, at
sentencing, the district court found that Freeman did not join the
conspiracy until 1992 and thus the 1990 convictions were properly
viewed as prior convictions. The district court did not err in
finding that Freeman entered the instant conspiracy in 1992 and
that the 1990 convictions were therefore “prior” convictions. See

United States v. De Veal, 959 F.2d 536, 538-39 (5th GCr. 1992).

Appel I ant Jesse Jackson, Jr. argues that the district court
commtted clear error in enhancing his sentence for obstruction of
justice. The district court enhanced Jackson’s sentence after
finding that he had testified falsely. The jury obviously viewed
Jackson’s testinony to be false and we therefore decline to find
that the district court clearly erred in making this determ nation.

Appel lant Rudy WIllians contends that his sentencing was
unconstitutional because the district court used wunreliable
evi dence contained in his Presentence Investigation report (“PSI”)
in determning the quantity of drugs that should be attributed to
hi m At  sentencing, however, WIllians offered no evidence
supporting his allegation that the evidence relating to drug
quantity contained in the PSI was unreliable. Therefore, the
district court, after hearing the evidence at trial, reviewng the
PSI, and providing Wllianms with a chance to present rebutta
evidence, did not err in adopting the drug quantities presented in

t he PSI . See, e.q., United States v. Valencia, 44 F.3d 269, 274

(5th Gr. 1995) (“Adistrict court may adopt facts contained in the

[PSI] wthout further inquiry if the facts have an adequate
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evidentiary basis and the defendant does not present rebuttal
evi dence. ”).
Concl usi on

For reasons stated above, we affirm all of Appellants’
convi ctions except for Rudy Wllians’s conviction on Count 29. W
vacate Rudy Wl lians’s conviction and sentence on Count 29. Except
for Rudy Wllianms, we also affirm all of Appellants’ sentences.
Wth respect to Rudy WIllians, the Governnent is granted a
reasonable tinme to retry Wllians on Count 29 if it elects to do
so. Wether or not Wllians is retried, we remand his case to the
district court for resentencing.

AFFI RVED in part, VACATED in part, and REMANDED
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