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FOR THE FI FTH CIRCU T

Nos. 96-11443 & 96-11588

UNI TED STATES OF AMERI CA,

Pl aintiff-Appellee
V.
CHARLES RANDELL GREER,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas

Cct ober 16, 1998
Before KING SM TH and PARKER, Circuit Judges.

KING Crcuit Judge:

Def endant - appel | ant Charl es Randel|l G eer appeals the
district court’s enhancenent of his sentence for obstruction of
justice. W affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

The history of this case is long and conplicated. During
the sumer of 1994, defendant-appellant Charles Randell Geer, a
convicted felon with a lengthy crimnal record, one previous
determ nation of inconpetency, and nunerous conmtnents to

psychiatric facilities, was honel ess. Joyce Cantrell, a resident



of Lubbock, Texas for whom G eer had done odd jobs, offered to
let himstay in her garage apartnent, and he noved in on July 16,
1994. That evening, he asked to use the telephone in Cantrell’s
house. Cantrell allowed himto do so, but when he finished his
conversation, he was distraught and, w thout perm ssion, entered
her bedroom and | ay down on her bed. Wen Cantrell asked himto
| eave, he grabbed her wists and told her, “Don’t cause ne any
problenms.” 1In order to appease Geer, Cantrell offered to cook
hi m di nner, and when he returned to the bedroom she escaped from
the house and called the police. Geer had |left by the tine the
police arrived, but when Cantrell returned the next norning, she
di scovered human excrenent smeared in the bathroom and bedroom
and a .22 caliber revolver was m ssing.

The evidence at trial showed that after Cantrell left her
house on the evening of July 16, Greer went to the honme of Arthur
Fol | ows, anot her Lubbock resident for whom he had done odd j obs.
Fol | ows had befriended Greer in the past, giving hima ride to
the hospital when Geer clained that his grandfather had
attenpted suicide and then to Greer’s uncle’'s house when G eer
deci ded that he would rather see the uncle. At about 10 or 11
p.m, an agitated Geer arrived at Follows’s honme and asked to
take a shower. Follows permtted himto do so, but told himthat
he woul d have to | eave afterward. After G eer showered, however

he went to Follows’s bedroom Nornmally soft-spoken and shy, he



began cursing loudly, telling Follows that no one cared about
hi m

At that point, Follows ordered Geer to |leave. Geer then
struck Follows, who fell back onto the bed, and bound hi m at
gunpoint. He told Follows that he wanted Follows to drive him
away from Lubbock because he wanted to kill hinself, and the two
men left in Follows’s car. Geer, who kept the gun pointed at
Follows with his finger on the trigger, told Follows to drive him
to dovis, New Mexico. During the journey, Geer drank heavily
and continued to conplain that no one cared about him \Wen
Foll ows reached Covis, he began to pull into the bus station,
enraging Greer, who jammed the revolver into Follows’s ear and
then his side. Geer ordered Follows to drive to Al buquerque,
but when they arrived, G eer becane very sad, apologized to
Fol |l ows, and asked to be taken to a notel, where he paid for a
roomw th Follows's Mastercard. He indicated that he had
achi eved the purpose of the kidnapping--to be a long way from his
famly and friends when he conmtted suici de--and apol ogi zed
again. He then allowed Follows to | eave and entered the notel
room al one. Follows imediately called the police, who arrested
Greer at the notel. A federal grand jury indicted Geer on five
counts: (1) kidnapping; (2) using and carrying a firearmduring
and in relation to a crinme of violence; (3) possession of a
stolen firearm (4) transporting a stolen firearmin interstate
comerce; and (5) being a felon in possession of a firearm
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The post-arrest events were even stranger than the
ki dnapping itself. After Geer’s arrest, a doctor attached to
the Bernalillo County Detention Center in New Mexico gave hima
prescription for two anti-psychotic drugs, Thorazine and El avil,
as well as an anti-depressant and nedication to counteract the
side effects of the anti-psychotics. Geer was also found
i nconpetent to stand trial on the New Mexico state charges
stemm ng from Fol |l ows’ s ki dnappi ng. On Novenber 14, 1994,
pursuant to a joint notion filed by G eer and the Governnent, the
district court ordered Geer conmtted to the custody of the
Attorney General to undergo a conpetency evaluation. After a 1-
1/2 nonth evaluation at the United States Medical Center for
Federal Prisoners in Springfield, Mssouri (FMCP-Springfield),
Greer returned to Lubbock. The district court held a conpetency
hearing on April 21, 1995. After |ocal jail personnel and the
FBI case agent testified to evidence tending to denonstrate
Greer’s conpetency, the Governnent called Dr. Richard Frederick
Greer’s forensic psychol ogi st at FMCP-Springfield, who testified
not only that G eer was conpetent to stand trial, but that he was
feigning psychotic illness. Dr. Frederick stated that he cane to
hi s concl usion based, in part, on a three-page narrative Geer
wrote that cogently set forth his “understandi ng” of the crine--
nanel y, that Follows had sexually assaulted hi mand had concocted
t he ki dnappi ng story to save hinself from puni shnment. G eer
called only one witness, a |local psychiatrist nanmed Preston Shaw,
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who testified that G eer was inconpetent. The district court
determ ned that G eer was conpetent.

As trial preparation continued, Geer’s bizarre behavior
pronpted his attorney to file another notion to determ ne
conpetency.! The district court initially denied the request but
|ater granted it after the Governnent declined to oppose the
motion. Geer was exam ned by Dr. Ross Taylor, a psychiatrist
wth the Texas Departnent of Corrections. Taylor determ ned that
Greer was inconpetent, the Governnment acqui esced to allow ng
Greer to be adjudicated i nconpetent, and on February 8, 1996, the
district court executed an agreed order commtting Geer to the
custody of the Attorney Ceneral until such tinme as his conpetency
was restored.

On June 25, 1996, after receiving a psychiatric evaluation
fromthe Federal Medical Center in Rochester, M nnesota (FMC
Rochester), the district court ordered a second conpetency
hearing. On July 17, 1996, the court convened a conpetency
hearing at which Dr. Mary Alice Conroy, a psychol ogi st who had

eval uated Greer during his commtnent at FMC- Rochester,

! Defense counsel received correspondence from G eer
i ndicating that he believed that the courtroomwas a church, the
judge was a preacher, and the first conpetency hearing was a
funeral. |In other letters, Geer clained that his attorney was
trying to kill himand conpl ained of a |loud “ringing.” G eer
also told his attorney that he believed he was charged with
killing several people and did not renenber Arthur Follows or
understand that he was accused of kidnapping him Finally, there
was no evidence that Greer understood the Governnent’s plea
bar gai n.



testified. Conroy stated that because G eer was referred for
restoration of conpetence, the nedical staff initially presuned
that he suffered froma serious nental disease that rendered him
i nconpetent. But after observing Geer for nearly two nonths,
Greer’s treating psychiatrist, Dr. Sigerson, was unable to find
any active psychotic process or serious nental disease. During
Greer’s case conference, in which six nmenbers of the nedical
staff involved in Geer’s treatnent and eval uation, including Dr.
Sigerson and Dr. Conroy, participated, concluded that there was
no evi dence of psychotic process. Conroy opined that G eer was a
mal i ngerer, although she conceded that Greer had a personality
di sorder with antisocial and borderline tendencies that could not
be treated. As to the nature of Geer’s disorder, Conroy
testified: “A character disorder, unlike a nental illness, does
not di srupt cognitive processes or cause confusion, it doesn’t
conpel anyone to do anything. They do not |ose control. A
person who has a character or personality disorder has contro
over his/her actions.”
The day before trial, the district court found not only that
Greer was conpetent but that he had feigned nental illness:
On July 17, 1996, the Court conducted an evidentiary hearing
on this matter, wherein the Court heard the testinony of Dr.
M A. Conroy, a psychol ogi st enpl oyed by the Bureau of
Prisons at FMC-Rochester. Dr. Conroy eval uated Def endant
Geer. Dr. Conroy testified, as did Dr. Richard Frederick
of FMCP-Springfield during the hearing held April 21, 1995,
t hat Defendant G eer was not even suffering froma severe
ment al di sease or defect. Both experts believe Defendant

Greer to be malingering. Based on these experts’ testinony
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and the exhibits introduced by the Governnent during the

July 17, 1996 and April 21, 1995 hearings, the Court

concl udes, by a preponderance of the evidence, that

Def endant Greer is able to understand the nature and

consequences of the proceedi ngs against himand to assi st

properly in his defense. |In this regard, the Court adopts
the findings of Dr. Conroy and Dr. Frederick, as set forth

intheir reports .

Greer’s trial began on August 7, 1996. At approximately
10:30 a.m on the first day, after voir dire and while the
attorneys were nmaki ng perenptory chall enges, the nmarshal s
informed the district court that Geer had taken his clothes off
and attenpted to flush them down the holding cell toilet. During
the resulting delay, Geer spit up between ten and sixteen half-
dol | ar-si zed spl otches of blood and was taken to a | ocal
hospital. |In Geer’s absence, at approximtely 11:15 a.m, the
court called the nanes of the twelve jurors, seated them
adm ni stered their oath, and recessed the trial until 1:30 p.m
After Geer returned fromthe hospital, the court stated, outside
the presence of the jury:

Just to backspace a bit, yesterday | entered an order
finding the Defendant M. Geer conpetent to stand trial.

In that order | found and find today that M. Geer is a

mal i ngerer, that he is a feigner, and that he is a fraud to
medi cal personnel, and he has been doing this for a period

of time now. | believe that he is conpetent to stand trial,
and | amfully prepared to continue with this trial this
af t er noon.

At approxi mately 10:15 we recessed the court for 15
m nutes so that the attorneys could conduct their perenptory
chal l enges to the jury panel in order to select this jury.
During that recess, the court was inforned that M. Geer,
who had been taken downstairs to the Marshal’s hol ding cell,
had taken off all of his clothes, and apparently had
attenpted to flush those clothes down the toilet. In
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addition, M. Geer apparently tried to start throwi ng up
sone type of bl ood.

It is now 1:24. M. Geer is back in court, and | have
not been advised as to what the findings were at the
energency room and | would entertain any statenent on the
record at this point.

The prosecution then called the jail’s director of infirmary
services, Lauren McQitty, to testify. MQitty stated that an
evaluation of Geer at the hospital had determ ned a nucosal
abrasion in his nouth to be the cause of the bleeding; that such
abrasi ons commonly were caused by self-inflicted scratches; and
that Geer’s fingernails were about an inch long. MQitty also
noted that, fromthe appearance of the blood, it appeared that
Greer was gagging hinself, rather than vomting blood fromthe
stomach, intestine, or liver. After MQitty' s testinony, the
court stated the followng on the record, but outside the
presence of the jury:

| am finding based upon the nedical report that the

def endant created an abrasion in his nouth, so as to cause
sone bleeding, which in ny mnd is a further deliberate
attenpt on his part--1 amtal king about M. Geer--to derai
the trial of this case.

Now, M. Geer, before | bring the jury back in, | want
you to listen to nme very carefully. | think you are a
mal i ngerer. | have found you conpetent to stand trial. W
are going to have this trial. |If you act up or try to
disrupt this trial while you are in this courtroom | am
going to have you renoved fromthis courtroom and we w ||
try the case in your absence.

M. Geer, | have told you this once before, but you
had better get very serious about defending this case. :
Now, you better take these thoughts into consideration, get
with the program and stop acting like a fool.

G eer responded, “Yes, sir, your honor.”



Toward the end of the day, during the testinony of an
Al buquer que, New Mexico police officer, Geer suddenly junped out
of his chair and shouted, “Cet it away. Stop.” Geer yelled
“Stop!” once nore before he was subdued. CQutside the presence of
the jury, the court ordered Greer renoved fromthe courtroom and
t he proceedi ngs continued without Greer for the renai nder of the
first day.

At the beginning of the second day of trial, the court
conducted anot her hearing outside the jury' s presence. During
the hearing, defense counsel noted that he had visited Geer
earlier that norning and, in response to the question of whether

he wanted to appear in court that day, G eer asked, “Wiy are you

trying to kill me?” In an attenpt to calm G eer, counsel said,
“Charles, nobody is trying to kill you. | amjust trying to help
you. | need you to help yourself and talk to nme about your
case.” Geer responded, “Fuck you. Get out of here.” After

repeating the expletive sone ten to fifteen tines, Geer |unged
at counsel in an attenpt to hit himthrough the bars in the
conference room (Geer stated: “You and that judge are going to
get investigated . . . . | amgoing to call the judicial conduct
comm ssion on that damm judge, and | amgoing to get the State
Bar on you.” The court then found that G eer had “consciously,
deli berately, and voluntarily” waived his right to be present
during trial. The jury convicted Geer in his absence of all the

counts agai nst him



At sentencing, the Governnment objected to Geer’s
presentence report because it did not enhance his sentence for
obstructing justice. The Governnent argued that because G eer
had feigned nental illness prior to and during (by flushing his
clothes in the toilet, scratching his throat to give the
appearance of throw ng up bl ood, and shouting and junpi ng out of
his chair) trial, the court should increase his offense |evel
pursuant to Sentencing Guidelines 8§ 3CL.1.2 The district court
granted the Governnent’s objection, resulting in a two-1|evel
of fense | evel enhancenent for obstruction of justice. The court
stated at sentencing:

| wll add two points for obstruction of justice. | find

that the Defendant is a malingerer, that he feigned a nental

illness, thereby causing the Court and the Bureau of Prisons
to waste a considerable anmount of time and effort in
addressing that particul ar situation.

| also find that during the trial the Defendant
intentionally flushed his clothing down the toilet in the

Marshal s holding cell, he scratched the back of throat in
an attenpt to cough up blood, and thereby stall the
proceedings. It is ny recollection that we had the

Def endant taken to the energency roomat U MC to have that
checked. W had a nurse cone over and | ook, a paranedic
come over and | ook at his throat.

The Court recalls that during the trial at one point
the Defendant did |leap out of his chair and yell at a
W tness, requiring the Court to have the Defendant renoved
fromthe Courtroom Al of these facts anobunt to an
i ntentional
obstruction of justice on the part of the Defendant.

2 Section 3Cl.1 reads: “If the defendant willfully
obstructed or inpeded, or attenpted to obstruct or inpede, the
adm nistration of justice during the investigation, prosecution,
or sentencing of the instant offense, increase the offense |evel
by 2 levels.”
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Wt hout the obstruction of justice enhancenent, Geer’s
sentencing range for counts 1, 3, 4, and 5 would have been 100-
125 nonths. His conviction on count 2 under § 924(c) carried a
sixty-nonth sentence to be i nposed consecutively to any other
termof inprisonnent. The obstruction of justice enhancenent

i ncreased Greer’s sentencing range on counts 1, 3, 4, and 5 to
120-150 nonths. The district court inposed a 150-nonth sentence
for count 1 (kidnapping) and concurrent sentences on counts 3
through 5. The court then inposed a sixty-nonth sentence for
count 2, to run consecutive to the other sentences, as required
by law. Geer thus received a 210-nonth sentence with the
obstruction of justice enhancenent, whereas w thout the
enhancenment the maxi mum sentence he coul d have received was 185

mont hs. Greer appeal ed.

1. STANDARD COF REVI EW
We review the district court’s application of the Sentencing

Qui del i nes de novo, see United States v. Sylvester, 143 F.3d 923,

931 (5th Gr. 1998), and its factual findings, such as a finding

of obstruction of justice, for clear error, see United States v.

Upton, 91 F. 3d 677, 687 (5th Gr. 1996), cert. denied sub nom

Barrick v. United States, 117 S. C. 1818 (1997). A sentence

W Il be upheld on appeal unless it was inposed in violation of
| aw, inposed as a result of an incorrect application of the
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sentenci ng gui delines; or outside the range of the applicable

sentencing guideline and is unreasonable. See United States V.

Wijack, 141 F.3d 181, 183 (5th Gr. 1998) (citing United States

v. Garcia, 962 F.2d 479, 480-81 (5th GCr. 1992)). “[Clommentary
in the Guidelines Manual that interprets or explains a guideline
is authoritative unless it violates the Constitution or a federal
statute, or is inconsistent wwth, or a plainly erroneous reading

of, that guideline.” Stinson v. United States, 508 U S. 36, 38

(1993); see also U S. SENTENCI NG GUI DELINES MANUAL 8§ 1B1.7 (1997)
(“Failure to follow [the commentary that acconpani es the
gui del i ne sections] could constitute an incorrect application of
t he gui delines, subjecting the sentence to possible reversal on
appeal .”) (citing 18 U.S.C. § 3742).
[11. DI SCUSSI ON

On appeal, Greer argues that while he was | egally conpetent,
he suffered fromantisocial, borderline, and inpul sive
personality disorders, that the actions formng the basis for the
obstruction of justice enhancenent were nmanifestations of these
di agnosed psychol ogi cal problens, and that a sentencing court
therefore may not apply the enhancenent to punish his conduct.
The Governnent contends that Geer’s personality disorders did
not conpel his actions; rather, he intentionally feigned
i nconpet ence and disrupted his trial, thus attenpting to and
actually obstructing justice within the neaning of 8 3CL.1. This
i ssue--whet her the sentencing court may apply 8 3Cl.1 to punish a
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defendant with a history of psychol ogi cal problens and di agnosed
personality disorders who allegedly feigns nental illness and
acts disruptively in court--is res nova in this circuit and, as
far as we know, in every other circuit.?
A. Does 8§ 3Cl.1 Apply to Feigning Inconpetence?

We first nust determ ne whether a defendant’s feigning
i nconpetence is the type of conduct to which 8 3Cl.1 applies. |If
it is not, then we nust reverse as a matter of |law and remand for
resentencing. If it is, we nust consider whether the district
court properly applied 8 3C1.1 in this case.

We begin our analysis by exam ning the Quidelines
thenmsel ves. Section 3Cl.1 is titled “Qobstructing or |npeding the
Adm ni stration of Justice” and reads: “If the defendant willfully
obstructed or inpeded, or attenpted to obstruct or inpede, the

adm nistration of justice during the investigation, prosecution,

3 Justice Douglas briefly alluded to this sort of issue in
the semnal case of |llinois v. Allen, 397 U S. 337 (1970).
Allen held that a trial court may exclude fromhis own trial a
def endant who persists in disruptive conduct despite repeated
warnings fromthe judge. See id. at 345-46. Justice Dougl as
expressed sone concern about the nental state of the defendant:
There is nore than an intimation in the present record
that the defendant was a nental case. . . . The fact that a
def endant has been found to understand “the nature and
obj ect of the proceedings against hinf and thus conpetent to
stand trial does not answer the difficult questions as to
what a trial judge should do with an otherwise nentally ill
def endant who creates a courtroom di sturbance. What a judge
should do with a defendant whose courtroom antics may not be
volitional is a perplexing problemwhich we should not reach
except on a clear record.
Id. at 351-52 (footnote omtted).
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or sentencing of the instant offense, increase the offense |evel
by 2 levels.” U S. SENTENCING GUI DELINES MANUAL 8§ 3C1.1 (1995).4 The
Cui del i nes Manual does not define “obstruct,” but the application
notes to 8 3Cl.1 provide sone guidance as to the type of conduct
to which the obstruction enhancenent applies. For exanple,

al though “[o] bstructive conduct can vary widely in nature, degree
of planning, and seriousness,” id. application note 2, 8 3Cl.1 is
not intended to punish a defendant for the exercise of a
constitutional right, see id. application note 1. The
application notes also |list exanples of the type of conduct to
whi ch the obstruction enhancenent applies: (1) threatening,
intimdating, or otherwise unlawfully influencing a co-defendant,

W tness, or juror, directly or indirectly, or attenpting to do

4 Geer comitted the crinmes of conviction in July 1994,
was convicted in August 1996, and was sentenced in Decenber 1996.
The district court must use the Quidelines Manual in effect on
the date that the defendant is sentenced. See U.S. QU DELINES
ManuAaL 8 1B1.11(a) (1995). |If, however, the court determ nes that
use of the Guidelines Manual in effect on the date that the
defendant is sentenced would violate the ex post facto cl ause of
the U S. Constitution, the court should use the Cuidelines Manual
in effect on the date that the offense of conviction was
commtted. See id. § 1B1.11(b). The record in this case does
not reveal what edition of the Guidelines the district court used
when sentencing Geer, although it presumably applied the version
in effect in Decenber 1996. G eer did not object, either at
trial or in his briefs to this court, that doing so violated the
ex post facto clause. Qur references to the Sentencing
Gui del i nes Manual therefore will be to the edition in effect at
the time of Geer’s sentencing in Decenber 1996. The Sentencing
Comm ssion did not publish a full revised edition of the
Gui delines Manual in 1996; instead, it produced only a short
InterimPublication which, used in conjunction with the 1995
Gui del i nes Manual, constitutes the version of the Manual in
ef fect begi nning Cctober 1, 1996.
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so; (2) commtting, suborning, or attenpting to suborn perjury;
(3) producing or attenpting to produce a false, altered, or
counterfeit docunent or record during an official investigation
or judicial proceeding; (4) destroying or concealing or directing
or procuring another person to destroy or conceal evidence that
is material to an official investigation or judicial proceeding,
or attenpting to do so; (5) escaping or attenpting to escape from
custody before trial or sentencing, or wllfully failing to
appear, as ordered, for a judicial proceeding; (6) providing
materially false information to a judge or nmgistrate,;

(7) providing materially false information to a probation officer
in respect to a presentence or other investigation for the court;
and (8) other conduct prohibited by 18 U S.C. 88 1501-1516. See
id. application note 3. The application notes also provide a
non- exhaustive list of the types of conduct to which the

gui del i ne does not apply, but which may be punished with a
greater sentence within the otherw se applicabl e guideline range:
(1) providing a false nane or identification docunent at arrest,
except where such conduct actually resulted in a significant

hi ndrance to the investigation or prosecution of the instant

of fense; (2) making fal se statenents, not under oath, to | aw
enforcenent officers, unless it is a materially fal se statenent
that significantly obstructed or inpeded the official

i nvestigation or prosecution of the instant offense;

(3) providing inconplete or msleading information, not anmounting
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to a material fal sehood, in respect to a presentence
i nvestigation; and (4) avoiding or fleeing fromarrest. See id.
application note 4.

Thus, the commentary to 8 3Cl.1 does not explicitly refer to
the act of feigning inconpetence in order to avoid trial,
conviction, or sentencing. Qur analysis of the application notes
convi nces us, however, that such malingering is nore |like the
types of conduct to which 8 3Cl.1 applies than those to which it
does not. In general, the acts in the latter category, while
di shonest, carry little risk of significantly inpeding the
i nvestigation or prosecution of a case and require substantially
| ess planning than those in the category of behavior to which
8§ 3Cl.1 applies. For exanple, providing a false nane at arrest
and maki ng fal se, unsworn statenents to | aw enforcenent officers
trigger 8 3Cl.1 only if they actually significantly obstruct or
i npede the investigation or prosecution. Simlarly, providing
i nconplete or msleading information in respect to a probation
officer runs afoul of 8 3Cl1.1 only if the fal sehoods are
material. Furthernore, it may be that unsworn conmunications to
| aw enforcenment officers, not to nmention decisions to flee from
arrest, are likely to be nade on the spur of the nonent and
reflect panic, confusion, or mstake rather than a deliberate
attenpt to obstruct justice. 1In short, § 3Cl.1 excludes conduct

that does not tend to reflect a considered effort to derai
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i nvestigations and prosecutions or significantly increase the
risk that this in fact will happen.

The types of conduct listed in Application Note 3 are quite
different. They involve egregiously wongful behavior whose
execution requires a significant anount of planning and presents
an inherently high risk that justice will in fact be obstructed.
We believe that feigning inconpetency in order to avoid trial and
puni shment is nore anal ogous to this class of conduct than to
that described in Application Note 4. Putting on the pretense of
i nconpet ency demands not only dramatic ability but planning and
resolve. Unlike providing false identification at arrest and
avoiding arrest altogether, it is not the result of a spur of the
monment decision. Nor can it stemfromnerely panic, confusion,
or mstake. And, of course, a crimnal defendant’s sanity is
al ways material: |f he succeeds at convincing the court of his
i nconpet ency, he does not only increase his chances of acquittal,
as he would if he commtted perjury or falsified a record; he
makes it inpossible even to try him Thus, it appears, from an
anal ysis of the text of the Guidelines Manual alone, that § 3Cl.1
applies to the act of feigning inconpetency.

Al t hough there are no cases precisely on point, the courts
have found behavior simlar in purpose or effect to feigning
i nconpetency to trigger 8 3Cl.1. For exanple, a court may use
t he obstruction enhancenent to punish a defendant who lies on the

stand about his nental state. See United States v. Abdel koui, 19
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F.3d 1178, 1182-83 (7th Cir. 1994) (affirmng the district
court’s application of 8 3ClL.1 where the defendant cl ainmed that
he was incapacitated by attacks of hypoglycem a that prevented
himfromformng the requisite intent and was |ater determned to

be lying). Section 3Cl.1 also applies to material |ies about

physi cal condition and its effect on nental state. See United

States v. Hall, 101 F.3d 1174, 1178-79 (7th Cr. 1996) (approving

a 8 3Cl.1 enhancenent where the defendant falsely clained that
hi s confession could not be voluntary because it was the product
of a net hanphet am ne-i nduced psychosis). |In the sane vein,
providing fal se handwiting sanples may al so trigger the

enhancenent . See United States v. Yusufu, 63 F.3d 505, 514-15

(7th CGr. 1995) (affirmng a 8 3ClL.1 enhancenent for a defendant
who willfully disguised a handwiting exenplar to be provided to
the FBI for conparison to witings that were to be introduced at

trial); United States v. Valdez, 16 F.3d 1324, 1335-36 (2d Cr.

1994) (uphol ding an obstruction of justice adjustnment based in
part on the defendant’s ultinmately unsuccessful attenpt to

di sgui se his handwiting when giving exenplars under subpoena for
conparison with his date book of drug records). Failing to
report to give sanples is also an obstruction of justice. For
exanple, the Ninth Crcuit has held that a defendant clai mng

di m ni shed capacity who refuses to submt to court-ordered
psychiatric testing so that the prosecution can respond to his
def ense obstructs justice within the neaning of 8 3ClL.1. See
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United States v. Fontenot, 14 F.3d 1364, 1372 (9th Cr. 1994).

Def endants who refuse to provide court-ordered handwiting

sanpl es have al so been found to obstruct justice. See United

States v. Taylor, 88 F.3d 938, 944 (11th Cr. 1996); United

States v. Ruth, 65 F.3d 599, 608 (7th Gr. 1995). A defendant

who feigns inconpetency essentially provides a fal se “sanpl e,
| ying about his psychiatric condition in order to convince the
court that he cannot be found guilty--or, for that matter, even
put on trial.

The fact that each of the above exanples, unlike feigning
i nconpetency, fits under one of the categories of behavior that,
according to Application Note 3, triggers the obstruction
enhancenent® is a distinction without a difference. The
application note nakes clear that its list is non-exhaustive, and

as the Seventh G rcuit has noted, the guideline is concerned nore

5 Abdel koui and Hall involve perjury. See U. S. SENTENCI NG
QUIDELINES ManuAL 8§ 3C1.1 application note 3(a) (1995). Al though
Yusufu and Val dez do not explain precisely why disguised
handwiting exenplars anmount to an obstruction of justice within
the neaning of 8§ 3Cl.1, at |east one case has suggested that this
IS so because they are falsified sanples, the know ng subm ssion
of which violates 18 U S.C. 8§ 1512(b). See United States v.
Porat, 17 F.3d 660, 665-66 (3d Gr. 1994), judgnent vacated on
ot her grounds, 515 U. S. 1154 (1995). Violations of 18 U S.C. 88
1501-1516 trigger 8 3Cl.1. See U.S. SENTENCI NG GUI DELI NES IVANUAL
8§ 3Cl.1 application note 3(i) (1995). As for Fontenot and
Tayl or, disobedience to a court order, however, is a violation of
18 U.S.C. §8 1509 and therefore triggers 8 3Cl.1 under Application
Note 3(i). See id. Moreover, failure to appear for a court
proceeding is “inherently obstructive.” See United States v.
Label | a- Szuba, 92 F.3d 136, 138-39 (2d Cr.), cert. denied, 117
S. . 624 (1996).
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wth the effect of potentially obstructive conduct than with

formalistic definitions. See United States v. Harrison, 42 F.3d

427, 431 (7th Cr. 1994) (*“Unquestionably, the guideline is |ess
concerned with whether the false informati on was gi ven under oath
than with the information’s effect on a judicial decision or

i nvestigation.”). Modreover, feigning inconpetency may well fal
under a broad interpretation of Application Note 3(b), which
refers to producing or attenpting to produce a false record: A
def endant who pl ayacts psychosis essentially tries to create a
record that includes inaccurate testinony and factual
conclusions. Such behavior may also inplicate Application Note
3(i), which states that § 3Cl.1 applies to conduct prohibited by
18 U. S.C. 88 1501-1516. For exanple, a defendant violates 18
US C 8 1512 when he tells a potential witness a false story as
if the story were true, intending that the witness believe the

story and repeat it to a grand jury. See United States v.

Rodolitz, 786 F.2d 77, 81-82 (2d Cir. 1986); see also United

States v. Gabriel, 125 F. 3d 89, 102 (2d Cr. 1997); United States

v. Bordallo, 857 F.2d 519, 525 (9th G r. 1988), opinion anended

on reh” g by 872 F.2d 334 (9th Gr. 1989). Simlarly, a defendant

who feigns inconpetency m srepresents his psychiatric condition
to his examners, intending that they will believe himand convey
their inaccurate inpressions to the court.

Greer nmakes two primary argunents why feigning i nconpetency
does not trigger the obstruction enhancenent. First, he
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contended at oral argunent that § 3Cl.1 applies only when the
underlying conduct constitutes a crinme in and of itself. Because
it is not acrime to nove the court for a conpetency hearing or
to junp up and cry out in court, he clains, his behavior lies

out side the scope of the enhancenent. Qur review of the record
reveal s, however, that the district court found that G eer
obstructed justice not because he requested a conpetency hearing
and disrupted his trial, but because he feigned inconpetency.
Thus, the relevant question is whether feigning inconpetency, not
requesting a conpetency hearing or speaking out of turn in court,
falls within the anmbit of 8§ 3Cl.1. As we discussed above, there
is support in the case law for the proposition that feigning

i nconpetency in an effort to delay or avoid trial and puni shnent
violates 18 U. S.C. 8§ 1512, and thus triggers 8 3Cl.1 according to
Application Note 3(i).

Greer’s second argunent, that applying 8 3ClL.1 enhancenents
to defendants who feign inconpetency inpermssibly chills their
constitutional right not to be tried if they are inconpetent, has
sonewhat nore nmerit. It is well-established that 8 3Cl.1 cannot
be applied to punish a defendant for the exercise of a
constitutional right. See U S. SENTENCI NG GU DELINES MANUAL 8§ 3C1. 1
application note 1 (1995). It is equally well-established that
the Due Process O ause of the Fourteenth Amendnent prohibits the
crimnal prosecution of a defendant who is not conpetent to stand

trial. See Drope v. Mssouri, 420 U. S. 162, 171 (1975); Pate V.
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Robi nson, 383 U. S. 375, 386 (1966). Thus, 8 3Cl.1 cannot be used
to enhance the sentence of a defendant sinply because he or his
attorney requests conpetency hearings.

The Suprenme Court confronted an anal ogous problemin United

States v. Dunnigan, 507 U. S. 87 (1993), in which the Court upheld

the application of the obstruction enhancenent to a defendant who
commtted perjury at trial, despite her argunent that such use of
8§ 3Cl.1 would chill her constitutional right to testify on her
own behalf. In rejecting this argunent, the Court pointed out
that “[oJur authorities do not inpose a categorical ban on every
governnental action affecting the strategic decisions of an
accused, including decisions whether or not to exercise
constitutional rights.” 1d. at 96. The Court further observed
that “a defendant’s right to testify does not include a right to
commt perjury.” 1d. Mreover, the Court found, 8§ 3Cl.1
enhancenents for perjury do not create an unconstitutionally high
risk that district courts wll order enhancenent as a matter of
course whenever the accused takes the stand and is found guilty,
because if the defendant challenges a sentence increase based on
perjured testinony, the trial court nmust make findings to support
all the elenents of a perjury violation in the specific case.
See id. at 95.

Simlarly, applying the obstruction enhancenent to
def endants who willfully feign inconpetency in order to avoid
trial and punishnment does not unconstitutionally chill a
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defendant’s right to seek a conpetency hearing. Wile a crimnal
def endant possesses a constitutional right to a conpetency
hearing if a bona fide doubt exists as to his conpetency, he
surely does not have the right to create a doubt as to his
conpetency or to increase the chances that he will be found

i nconpetent by feigning nental illness. O course, our finding
that 8 3C1.1 may be applied to malingerers is not neant to
encourage or justify automatically increasing sentences for al

def endants who seek a conpetency hearing and ultimately are found
conpetent. As in Dunnigan, if a defendant chall enges a sentence
i ncrease based on feigned i nconpetency, the district court nust
make findings to support its ruling. Nor does our decision today
put defense counsel to the Hobson’s choice of forgoing conpetency
hearings for a client who may wel |l be inconpetent (and thereby
creating grounds for an ineffective assistance of counsel claim
or requesting such hearings and exposing the client to the risk
of a 8§ 3Cl.1 enhancenent if he is ultimately found conpetent.
Counsel should warn his client that feigning inconpetency,

whet her to create doubt as to his conpetency so as to prod his
attorney into requesting conpetency hearings or to convince the
court that he cannot stand trial, wll trigger a 8§ 3Cl.1
enhancenent. |f the defendant is found conpetent, and the court

| ater determ nes that he feigned i nconpetency in order to del ay
or avoid his day of reckoning, it will apply the enhancenent. |If
the court finds, however, that the defendant did not feign
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i nconpet ency but that there was sinply a bona fide doubt about
his nental health that did not rise to the |evel of inconpetency,
then it may not increase the sentence. |In either case, the

def endant and his attorney need not choose between a conpetency
heari ng and avoi di ng an obstructi on enhancenent.

B. Does 8 3CL.1 Apply to Defendants with a History of Mntal

Il ness or Wio Are Presently Suffering From Personality

Di sorders?

Greer’s case presents questions of special difficulty,
however, because there was substantial doubt as to both his
conpetency and the role that his diagnosed personality disorders
pl ayed in his allegedly obstructive behavior. This observation
|l eads to two argunents against permtting a 8 3Cl.1 enhancenent
inthis case. The first contends that because Geer’s history of
mental illness and his bizarre behavior at trial were sufficient
to rai se substantial doubts about his conpetency, any pretense of
insanity did not cause the court or the governnent to expend
additional resources or result in delay. |In other words, because
there were sufficient doubts about Geer’s conpetency even absent
his all egedly obstructive conduct, he cannot be punished for
creating additional doubt because there was no risk that his
behavi or could obstruct justice. W find Geer’s analysis

unper suasi ve.
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First, even if there is sufficient evidence to justify a
conpet ency hearing absent the defendant’s machi nations, feigning
i nconpetency during a psychiatric evaluation would seem always to
increase the risk that the defendant will erroneously be found
inconmpetent. More inportant, 8 3Cl.1 itself indicates that it
applies to attenpts to obstruct justice as well as to the actual
obstruction of justice.® Even if the defendant’s actions could
have had no inpact whatsoever on the course of events |leading to
hi s being found conpetent, his attenpt to mani pul ate the judici al

systemreflects on his character and is therefore a rel evant

consideration at sentencing. Cf. Dunnigan, 507 U S. at 94
(observing that a defendant’s perjury is relevant to the

sent enci ng deci sion because “it reflects on a defendant’s
crimnal history, on her willingness to accept the comrands of
the law and the authority of the court, and on her character in
general”). Indeed, our sister circuits have considered and
rejected the argunent that a defendant should not be punished for
obstructing justice unless his actions inposed sone increnental
burdens upon the governnent, either in investigation or proof,
whi ch woul d not have been necessary but for the defendant’s
actions. The Third Crcuit applied this rule in perjury cases,

see United States v. Colletti, 984 F.2d 1339, 1348 (3d Cr.

6 A skeptic might argue that attenpts that cannot possibly
succeed do not qualify as “attenpts” under the substantive
crimnal law. W point out, however, that factual inpossibility
is not a defense to a charge of attenpt.
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1992), but the Tenth and Sixth Crcuits rejected this approach,

finding that Dunnigan had discredited it, see United States v.

Ledeznma, 26 F.3d 636, 645 n.1 (6th GCr. 1994); United States v.

Fitzherbert, 13 F.3d 340, 340-45 (10th G r. 1993). The Third

Circuit itself no | onger recognizes the Colletti rule as good

law. See United States v. Fiorelli, 133 F. 3d 218, 223 (3d Gr.

1998) (“Thus, even if our statenent in Colletti had not been
dicta, its vitality would not have survived Dunnigan.”); see also

United States v. Jaramllo, 4 F. Supp. 2d 341, 346-47 (D.N.J.

1998) (sane). Moreover, the rule that the defendant’s actions
produce a particular effect is inconsistent with the |anguage of
8§ 3Cl.1, which explicitly applies to attenpts to obstruct
justice, and to the general consensus anong the courts of appeals
that even an unsuccessful attenpt to obstruct justice triggers
t he enhancenent.

The second argunent against applying 8 3CL.1 in this case
focuses on Geer’s diagnosed anti social and borderline
personality disorders, which the Governnent’s expert testified

made him “inpul sive,” “authoritarian,” “self-defeating,”
“concerned about [his] immedi ate needs, often at the expense of
long termgoals,” and caused himto “behave in ways that violate
the expectations and norals of society, and [he] really [doesn’t]
care.” Individuals with antisocial and borderline personality

di sorders are, the expert testified, “probably the two nost

difficult people to deal with in the universe.” Geer argues
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t hat because his personality disorders affect his behavior, it is
far fromclear that his conduct denonstrates, in Dunnigan’s

| anguage, that he is “unwilling” to submt to the court’s
authority or that he possesses a cul pable character. He
therefore urges us to hold that in order to apply an obstruction
enhancenment, the district court nust find that the defendant’s
wllful acts were not the result of any other nental disease or
defect suffered by the defendant at the tine of those acts’

comm ssion, notw thstandi ng any separate finding of conpetency on
the defendant’s part. W decline to do so.

We recogni ze that in order to enhance a defendant’ s sentence
based on feigned i nconpetency, a district court must carefully
consi der whet her the defendant has engaged in such behavior in a
conscious and deliberate attenpt to obstruct or inpede the
adm nistration of justice, and the presence of other psychiatric
problens often will make it difficult to determ ne whether the
defendant’s action was “wllful” wthin the neaning of the
Quidelines. This is the sort of factual determ nation wth which
we entrust the district courts, however. W believe that the
requi renment that the district court find that the defendant
“Wllfully” obstructed or attenpted to obstruct justice
adequately protects against the danger that the defendant wll be
puni shed for nonvolitional conduct.

We have held that “w Il ful” means conscious, deli berate,
voluntary, and intentional. |In other words, the defendant’s
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conduct must have been volitional. See United States V.

O Call aghan, 106 F.3d 1221, 1223 (5th Gr. 1997). Al though we

have not explicitly held that the defendant nust have the
specific intent that his actions or statenents obstruct justice,

we have indicated that we define “willful” in accordance with the

Second Circuit’s opinion in United States v. Reed, 49 F.3d 895,

901 (2d Cr. 1995). See O Callaghan, 106 F.3d at 1223 n.5. Reed

holds that a 8 3Cl.1 enhancenent “inplies a nens rea

requi renent,” “is appropriate only if the defendant had the
specific intent to obstruct justice, i.e., . . . the defendant
consciously acted with the purpose of obstructing justice,” and
requires the district court to “make a specific finding of
intent.” Reed, 49 F.3d at 900-01 (citations and internal
quotations omtted). Especially where a defendant has a history
of bizarre behavi or and questionabl e conpetency, the district
court nust closely scrutinize the record to ensure that the basis
for the obstruction enhancenent is the sort of calculated attenpt
to derail justice that evidences a desire to avoid the authority
of the court or to escape the commands of the law. \Wile we
cannot say that no psychiatric condition short of inconpetency
coul d ever prevent the defendant fromacting “willfully,” we note
that our systemregularly permts the conviction and sentencing
of defendants who are “antisocial” or “borderline.” It may even

be true that a majority of our prison population suffers from

sone type of psychiatric condition. See United States v. Henley,
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8 F. Supp. 2d 503, 505 (E.D.N.C. 1998); see also Madden v.

Collins, 18 F.3d 304, 307 (5th Cr. 1994) (holding that there was
i nsubstanti al evidence that the appellant’s crimnal actions were
attributable to his antisocial personality where there was no

testinony that he was incapable of controlling his inpulses or

unabl e to distinguish right fromwong); United States v. Bright,
517 F.2d 584, 586 (2d Cr. 1975) (“Al humankind is heir to
defects of personality.”).

Thus, the nere fact that a defendant suffers froma
personal ity di sorder does not make himinmmune to a § 3Cl.1
enhancenent. W enphasi ze, however, that in the case of a
def endant whose conpetency is questionable, there may be
i ncreased doubt as to whether the conduct that forns the basis
for the obstruction enhancenent is a calculated attenpt to
m slead the district court into finding the defendant i nconpetent
or nerely the result of his psychiatric condition. This is
especially so in the case of a defendant with a personality
di sorder, which nmay cause himto act inpulsively or nake it
difficult (if not inpossible) to control his behavior. Cf.

Kansas v. Hendricks, 117 S. C. 2072, 2080 (1997) (uphol ding as

constitutional a Kansas conmtnent statute that required a

finding of future dangerousness |linked to a mental abnormality’
or ‘personality disorder’ that nmakes it difficult, if not
i npossi ble, for the person to control his dangerous behavior”);

Denpuchette v. Collins, 972 F.2d 651, 653-54 (5th G r. 1992)
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(noting that expert testinony in a death case clainmed that an
antisocial personality acts on inpulse rather than deliberation
and that a reasonable juror mght find that this evidence had
mtigating value in reducing noral culpability).

Finally, we nust determ ne whether, because a defendant’s
di agnosed personality disorders conplicate the task of
determ ning whether his obstructive acts were “willful,” the
Gover nnent nust show w || ful ness by a higher standard of proof
t han nere preponderance of the evidence. |In support of this
evidentiary standard, G eer points out that the Suprenme Court has

observed that it is still an open question whether “sone

hei ght ened standard of proof mght apply to sentencing
determ nations which bear significantly on the severity of

sentence,” Al nendarez-Torres v. United States, 118 S. C. 1219,

1233 (1998), and that in the anal ogous situation of insanity

i ssues, Congress requires courts to use the “clear and
convi nci ng” standard when nmaking particul ar determ nations, see
18 U.S.C. § 4243(e).

We can see no reason to deviate fromthe standard used in
all other aspects of the sentencing process. Nor does the fact
that at the tine of Geer’s crine, conviction, and sentencing,
the application note to 8 3Cl.1 directed the district courts,
“[1]n applying this provision in respect to alleged fal se
testinony or statenents by the defendant, such testinony or
statenents should be evaluated in a light nost favorable to the
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defendant,”’ help his case. Although we never have interpreted
this particular version of the application notes, we have
interpreted a simlar predecessor. Before 1990, Application Note
2to 8 3Cl.1 read: “In applying this provision, suspect testinony
and statenents should be evaluated in a |ight nost favorable to

defendant.” In United States v. Franco-Torres, 869 F.2d 797, 801

(5th Gr. 1989), we held that this provision did not require the
sentencing court to believe the defendant’s testinony; rather, it
“sinply instructs the sentencing judge to resolve in favor of the
def endant those conflicts about which the judge, after weighing

t he evidence, has no firmconviction.” But see United States V.

Arnold, 106 F.3d 37, 43-44 (3d Gr. 1997). Qur holding in

Franco-Torres applies with equal force to the version of the
application note in effect at the tine relevant to Geer, for
both require the district court to view allegedly fal se
statenents in the light nost favorable to the defendant. Qur
standard does not help Geer, however, because the district court
in his case was firmly convinced that he was feigning nenta

illness.

" Effective Novenber 1, 1997, the Sentencing Cuidelines
were anended so as to delete “such testinony or statenments shoul d
be evaluated in a |ight nost favorable to the defendant” and
inserting in lieu thereof “the court should be cognizant that
i naccurate testinony or statenents sonetinmes may result from
confusion, mstake, or faulty nenory and, thus, not al
i naccurate testinony or statenents necessarily reflect a wllful
attenpt to obstruct justice.” See U S. SENTENCI NG GU DELI NES IVANUAL
app. C, anend. 564 (1997). W need only consider the version of
the Guidelines in effect at the tine of Geer’s sentencing.
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C. Didthe District Court Err in Applying 8 3Cl.1 to G eer?

We therefore review the district court’s concl usion that
Greer obstructed justice for clear error, keeping in mnd that
t he Governnent need show, and the court need find, only by a
preponderance of the evidence that G eer feigned i nconpetency in
order to delay or avoid his trial. The district court did not
clearly err. The Governnent’s expert testified that although
Greer suffered fromantisocial and borderline personality
di sorders, he was capable of controlling his behavior. A
quantity of other evidence supports the court’s finding of
w Il ful malingering. For instance, G eer nade fal se statenents
that he did not know his attorney; did not know what he was
charged with; could not recite the al phabet; and could not tel
what year it was. Wien told that his urinating out the slot of
his cell door would fail to convince his doctors that he was
i nconpetent and that successful malingering required that he
urinate or defecate in his cell, he ceased urinating out the slot
and began defecating in a corner of his cell. Wile he often
conversed with non-nedi cal personnel, he refused to speak to his
doctors and tried to avoid being placed in housing where he could
be observed easily. Although he clained to benefit fromanti -
psychotic drugs, his behavior did not change when he stopped
taking them Finally, Dr. Richard Frederick of the Federa

Medi cal Center at Springfield, Mssouri adm nistered a Forced
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Choi ce Test to Greer, whose pattern of responses suggested that
he was feigning psychosis.

The | aw, of course, requires not only that the defendant
commt affirmative acts that tend to create an appearance of
i nconpet ency, but that he do so with the specific intent of
obstructing justice. In this case, we have only circunstanti al
evidence of Geer’s intent. W do not believe, however, that the
Gover nnent nust produce proof as direct and incontrovertible as,
say, a tape recording of the defendant confessing his plan to
feign inconpetency in order to delay or avoid trial and
puni shment. On the other hand, we recognize that a determ nation
by the district court, after a conpetency hearing, that a
defendant is conpetent to stand trial often will entail a
conclusion that the defendant’s alleged nental illness is at
| east partially feigned, and we do not suggest that every
i nstance of feigned nental illness justifies an enhancenent for
obstruction of justice. The district court may find from
circunstantial evidence that the defendant engaged in a conscious
and deliberate attenpt to obstruct or inpede the adm nistration
of justice. In this case, there was evidence that G eer engaged
in a sustained pattern of appearing considerably nore inpaired
t han he was, and when he was told that certain actions would not
convince the experts that he was in fact insane, he nodified his
behavior. The district court did not clearly err in finding that
Geer willfully feigned nental illness in a conscious and

33



deli berate effort to delay, and perhaps avoid al together, his day
of reckoning on the grave offenses with which he was charged.
D. Courtroom Behavi or

Greer also contends that the district court erred by using
the obstruction of justice enhancenent to increase his sentence
rather than by sinply citing himfor contenpt for his trial
m sbehavior. Qur review of the record reveals, however, that the
district court in fact viewed Geer’s courtroomoutbursts as a
continuation of his attenpt to feign inconpetency. Moreover,
Geer’s wllful attenpt to feign inconpetency prior to trial is
sufficient to sustain the enhancenent. W therefore need not
deci de whether 8 3Cl.1 may be used to sanction disruptive
courtroom behavior that is not part of a sustained plan to feign
I nconpet ency.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM Greer’s sentence.

34



