IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11247

CARCLYN C. CLEVELAND,
Pl ai ntiff-Appellant,

ver sus

POLI CY MANACGEMENT SYSTEMS CORPORATI ON;
GENERAL | NFORMATI ON SERVI CES, a Division of
Pol i cy Managenent Systens Corporation;
CYBERTEK CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

August 14, 1997

Before WENER and PARKER, Circuit Judges, and LITTLE,®~ District
Judge.

WENER, Circuit Judge:

Plaintiff-Appellant Carolyn C. O evel and appeal s the district
court’s grant of summary judgnent for her fornmer enployer,
Def endant - Appel | ee Pol i cy Managenent Systens Cor poration (PMSC), on
her claim of wongful termnation under the Anericans wth

Disabilities Act (ADA).! W affirm concluding that C evel and has

“Chief District Judge of the Wstern District of Louisiana,
sitting by designation.

142 U . S. C. 812101 et seq. (1994).



failed to raise a genuine issue of material fact which, if proved,
would rebut the presunption that her sworn declarations of
disability submtted to the Social Security Adm nistration (SSA)
judicially estop her from asserting that under the ADA she is a
“qualified individual with a disability.”
| .
FACTS AND PROCEEDI NGS

PMSC hired O eveland in August 1993. The foll ow ng January,
Cl evel and suffered a stroke while on the job and took a | eave of
absence. She was unable to return to work i nmedi ately, however, as
the stroke caused aphasia, a condition that affects concentrati on,
menory, and | anguage functions such as speaking, reading, and
spel | i ng.

Wth her daughter’s assistance, Ceveland fil ed an application
for social security disability benefits. |In support of her sworn
application, Ceveland certified that she had becone “unable to
wor k because of [her] disabling condition on January 7, 1994” and
that she was “still disabled.” She acknow edged also that it is a
crime to nake a false statenent in an application for socia
security disability benefits.

In April 1994, develand s doctor released her to return to
wor k and antici pated an eventual recovery for her of nearly 100%
Cl eveland alleges that when she returned to work at PMSC she
contacted the SSA and informed themthat she had returned and that
she no | onger needed disability benefits. PMSC concedes that she
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informed the SSA of her return but denies that she ever w thdrew
her application for disability benefits or otherw se i ndi cated t hat
she was anything other than totally disabl ed.

Foll ow ng her return, Ceveland did not performwell at PMSC
She request ed several accommbdati ons, i ncludi ng conputer training,
perm ssion to take work honme in the evenings, a transfer of
position, and perm ssion for the Texas Rehabilitation Comm ssionto
provide a counselor — free of charge — to assist her. PVSC
denied each of her requests. In July 1994, PMSC term nated
Cl evel and for poor job performance.

Cleveland clains that as a consequence of her firing she
becane depressed and that her aphasia worsened. |n Septenber 1994,
she renewed her application for social security disability benefits
by filing a “Request for Reconsideration” in which she stated, *
continue to be disabled,” and a “Wrk Activity Report” in which she
stated that she was term nated “because | could no | onger do the
j ob because of ny condition.” In January 1995, Ceveland filed
anot her “Request for Reconsideration” and that My requested a
heari ng before an Adm ni strati ve Law Judge (ALJ), in both instances
representing that she was “unable to work due to ny disability.”

I n Sept enber 1995, the ALJ concl uded that C evel and had becone
di sabl ed on January 7, 1994 and was di sabl ed conti nuously through
the date of the ALJ' s decision. Consequently, the ALJ granted her
social security disability benefits, effective retroactively to

January 7, 1994.



One week before the ALJ's decision, Ceveland had filed suit
agai nst PMSC for wongful termnation in violation of the ADA and
the Texas Labor Code. PMSC noved for partial sunmary judgnent,
asserting that Ceveland could not establish a prinma facie case
under the ADA, as her representations in her application for, and
her receipt of, social security disability benefits estopped her
from claimng that she is a “qualified individual wth a
disability.” The district court granted PMSC s notion on the ADA
claimand dism ssed the state | aw cl ai mw t hout prejudice.

Cleveland tinely appeal ed, insisting that she is not estopped
from establishing as a matter of law that she is a “qualified
individual with a disability.” Specifically, she nmaintains that
her position in pursuit of social security disability benefits and
her instant position under the ADA are not inconsistent, as (1) she
was di sabl ed for purposes of social security disability benefits
when she filed the initial application; (2) when she returned to
wor k, she notified the SSA and wi thdrew her clai mfor benefits; and
(3) she becane disabled again for purposes of social security
disability benefits only after and as a result of her term nation.
Cl evel and contends that, fromthe time she returned to work until
she was termnated, she could have perforned the essential
functions of her job with a reasonabl e acconmodation, i.e., during
that period she was a “qualified individual with a disability.”

1.
ANALYSI S
4



A. STANDARD OF REVI EW

We review the district court’s grant of sunmmary judgnent de
novo, applying the sane standards as the district court.? Sunmmary
judgnent is proper when the evidence, viewed in the |ight nost
favorable to the non-noving party, shows that there is no genuine
issue of material fact and that the noving party is entitled to
judgment as a matter of law.?
B. APPLI CABLE LAW

The ADA prohibits an enployer fromdiscrimnating agai nst “a
qualified individual with a disability because of the disability.”*
To assert an ADA viol ation successfully, in the absence of direct
evidence of discrimnation, a plaintiff nust first make a prim
facie showng that, inter alia, heis a “qualified individual with
adisability.”® A“disability” is “a physical or nental inpairnent
that substantially limts one or nore of the major life activities”
of the individual .® A “qualified individual with a disability” is

“an individual with a disability who, with or w thout reasonable

°Melton v. Teachers Ins. & Annuity Assn. of Anerica, 1997 W
285720, at *1 (5th Gr. June 16, 1997).

SRi ver Production Co., Inc. v. Baker Hughes Production Tool s,
Inc., 98 F.3d 857, 859 (5th Cr. 1996)(citing Fed. R Civ. P.
56(c)).

442 U.S.C. §12112(a)(1994).

°See Daigle v. Liberty Life Ins. Co., 70 F.3d 394, 396 (5th
Cr. 1995).

642 U.S.C. §12102(2) (A) (1994).
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acconmodati on, can performthe essential functions” of his job.’

The Social Security Act prescribes anindividual’s eligibility
for social security disability benefits. Anindividual is entitled
to receive such benefits if he is unable “to engage in any
subst anti al gai nf ul activity by reason of any nedically
determ nabl e physical or nental inpairnent”® and only if that
i npai rment is of such severity that he is unable to do his previous
wor k and cannot engage in any other kind of substantial gainfu
wor k which exists in the national econony.?®

When the two statutes are read in pari materia, it seens
logically inconsistent, at first blush, for an individual to claim
that he qualifies for social security disability benefits while
simul taneously maintaining that he can perform the essential
functions of his position for purposes of asserting an ADA cl aim
Herein lies the dil emma.

Several of our fellowcircuits have held that a plaintiff who
represents that he is totally disabled for purposes of recovering
social security disability benefits cannot then assert that he is
a “qualifiedindividual with a disability” for purposes of bringing

an ADA claim Those circuits have barred the subsequent ADA claim

42 U.S.C. 812111(8)(1994).

842 U.S.C. 8423(d)(1)(A) (Supp. 1997). The inpairnment nmust be
expected to result in death or to last for a continuous period of
not | ess than twel ve nonths.

°42 U.S.C. 8423(d)(2)(A) (Supp. 1997).
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under various theories of preclusion, including the equitable

doctrine of judicial estoppel.?

The Third, Sixth, Seventh, and Ninth Crcuits have invoked
the doctrine of judicial estoppel. See McNenmar v. The Di sney Store,

Inc., 91 F. 3d 610, 617-18 (3d Cr. 1996), cert. denied, -- U S --,
117 S. C. 958 (1997)(plaintiff estopped from arguing that he is
qualified under the ADA); Blanton v. Inco Alloys Int’l, Inc., 108

F. 3d 104, 108- 09 (6th Cr. 1997) (plaintiff’s previ ous
representations to the SSA estop him from claimng that he can
performthe essential functions of his position, but error for the
district court to apply judicial estoppel to plaintiff’s claimthat
he could have perfornmed other jobs); DeCuiseppe v. Village of
Bel | wod, 68 F.3d 187, 192 (7th Gr. 1995)(plaintiff estopped from
argui ng that he was anything other than actually disabled); and
Risetto v. Plunber and Steanfitters Local 343, 94 F.3d 597, 606
(9th Cr. 1996)(plaintiff estopped from claimng that she was
perform ng her job adequately when she had previously obtained a
favorabl e settlenent based on her assertion that she could not
work). The First and Eighth Crcuits have treated a plaintiff’s
prior representations to the SSA as bi ndi ng adm ssi ons. See August
v. Ofices Unlimted, 1Inc., 981 F.2d 576, 584 (1st Cr

1992) (plaintiff conceded that he was totally disabled at all
relevant times and cannot now establish that he was a “qualified
handi capped person” and thus cannot nake the prinma facie case
required to prevail under the Massachusetts di scrim nation statute)
and Beauford v. Father Flanagan’s Boys' Hone, 831 F.2d 768, 771
(8th Cir. 1987), cert. denied, 485 U S 938, 108 S. . 1116
(1988) (plaintiff admtted that she cannot perform the essentia

functions of the job in question and that she will be unable to do
so in the near future; therefore, she does not qualify for
protection under the federal Rehabilitation Act). The Ninth
Circuit has precluded a plaintiff’s subsequent ADA cl ai m based on
an insufficiency of evidence to overcone plaintiff’s prior sworn
statenents to the SSA See Kennedy v. Applause, Inc., 90 F.3d
1477, 1481-82 & n.3 (9th G r. 1996) (unnecessary to apply judicia

estoppel when there was no genuine issue of material fact that
plaintiff was totally disabled; only evidence to the contrary was
plaintiff’s self-serving and uncorroborated affidavit in support of
her ADA clainm. In addition, a nunber of district courts have
di sal | owed t he subsequent ADA claim See e.qg. Hatfield v. Quantum
Chem cal Corp., 920 F. Supp. 108, 110 (S.D. Tex. 1996)(logically
i nconsistent for plaintiff to say that he is so inpaired that he
cannot care for hinself while sinultaneously arguing that he can go
to work and performhis job); Harris v. Marathon G| Co., 948 F.
Supp. 27, 29 (WD. Tex. 1996), aff’'d, 108 F.3d 332 (5th Cr.
1997) (i npossi ble for plaintiff to have been totally di sabl ed under
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Judi ci al estoppel prevents a party fromasserting a position
in a legal proceeding that is contrary to a position previously
taken in the sane or sone earlier proceeding.! The doctrine serves
a clear purpose: to protect the integrity of the judicial process.!?

We decline, however, to adopt a per se rule that automatically
estops an applicant for or recipient of social security disability

benefits fromasserting a claimof discrinmnation under the ADA. 3

social security law and able to performthe essential functions of
his position under the ADA); Johnson v. Hi nes Nurseries, Inc., 950
F. Supp. 175, 178 (N.D. Tex. 1996)(plaintiff should be judicially
estopped fromclaimng that he is a qualified individual with a
disability after representing hinself as totally disabled to the
SSA, but noting that plaintiff’s representations of total
disability are at a mninumfactors to consider in determning if
a fact question exists as to whether plaintiff could have perforned
his job); Johnson v. Gty of Port Arthur, 892 F. Supp. 835, 842 n.1
(E.D. Tex. 1995)(plaintiff’s pursuit of social security disability
benefits is a position at odds with his ADA clain); and Reigel V.
Kai ser Foundation Health Plan of North Carolina, 859 F. Supp. 963,
970 (E.D.N.C. 1994)(plaintiff “cannot speak out of both sides of
her nouth with equal vigor and credibility”).

Y“Frgo Science, Inc. v. Martin, 73 F.3d 595, 598 (5th Cir.
1996) .

2United States v. C.I.T. Constr. Inc. of Texas, 944 F.2d 253,
258 (5th Gir. 1991).

13See D Aprile v. Fleet Services Corp., 92 F.3d 1, 4-5 (1st
Cr. 1996)(plaintiff’s application for disability benefits may not
have constituted a broad adm ssion of incapacity; genuine issue of
material fact existed as to whether plaintiff could have conti nued
to work with a reasonabl e acconmodati on); Blanton, 108 F. 3d at 109-
10 (plaintiff’s previous representations to the SSA did not estop
hi mfromclai mng that he coul d have perfornmed other jobs); Shirley
v. Westgate Fabrics, Inc., 1997 W. 135605, at *3 (N. D. Tex. Mar.
17, 1997)(“There is no rigid rule that receipt of disability
benefits precludes recovery on an ADA claim Courts that have
consi dered the i ssue have concl uded that the receipt of disability
benefits is a factor to be considered by the court.”); Mrton v.
GIE North Inc., 922 F. Supp. 1169, 1182 (N.D. Tex. 1996), aff’d,
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It is at least theoretically conceivable that under sone |imted
and highly unusual set of circunstances the two clains would not
necessarily be nmutual |y exclusive, as the SSA's determ nati on of an
applicant’s entitlenment to social security disability benefits
woul d not be synonynous with a determ nation that a plaintiff is or
is not a “qualified individual with a disability” under the ADA. %

First, while the ADA requires an individualized inquiry into
the ability of a particular person to neet the requirenents of a
particul ar position, the SSA permts general presunptions about an
individual’s ability to work. The SSA consi ders sone conditions to

be presunptively disabling. |If a claimnt has an inpairnment that

114 F.3d 1182 (5th Cr. 1997)(strict estoppel approach has no
support in the case |aw); Hughes v. Reinsurance G oup of Anerica,
957 F. Supp. 1097, 1100 (E.D. Mo. 1996) (evi dence denonstrates that
plaintiff was representing that she could not perform her
particular job, not that she was totally disabled); and Smth v.
Dovennuehl e Mortgage, Inc., 859 F. Supp. 1138, 1142 (N.D. II1I.
1994) (“Def endant’ s position would place plaintiff in the untenabl e
position of choosing between his right to seek disability benefits
and his right to seek redress for an alleged violation of the
ADA. ") .

1“Robi nson v. Neodata Services, Inc., 94 F. 3d 499, 502 n.2 (8th
Cir. 1996)(SSA determnation of eligibility for benefits is not
synonynous with determ nation whether plaintiff is a qualified
i ndividual for purposes of the ADA;, at best, social security
determnation is evidence for trial court to consider innmaking its
own i ndependent determ nation); Weiler v. Househol d Fi nance Corp.
101 F.3d 519, 523-24 (7th Cir. 1996)("“Because the ADA s
determ nation of disability and a determ nation under the Soci al
Security disability system diverge significantly in their
respective l|legal standards and statutory intent, determ nations
made by the Social Security Adm nistration concerning disability
are not dispositive findings for clains arising under the ADA. ");
and Peques v. Enerson Electric Co., 913 F. Supp. 976, 980 (N. D
M ss. 1996)(a finding of disability by the SSA does not necessarily
forecl ose an ADA clainm.




is nedically equivalent to a listed inpairnent, the SSA presunes
that the disorder is so severe as to prevent the clainmant from
doing any substantial gainful activity, wthout considering his
age, education or past work experience.! Thus, an individual can
have a “disability” under the SSA definition and still be able to
wor K.

Second, the SSA does not consider whether the individual can
work wi t h reasonabl e accombdation. An SSAinterpretative gui dance
addressing the SSA's disability determ nati on process states,

The fact that an individual my be able to returnto

a past relevant job, provided that the enployer nakes

accommodations, is not relevant to the issues to be

resolved. . . . [H ypothetical inquiries about whet her an

enpl oyer would or could nake accommobdati ons that woul d

allowreturn to a prior job would not be appropriate.®
Thus, a person may be unable to do any work which exists in the
nati onal econony even though he can work wth a reasonable
acconmodat i on. In those instances, the person is both a person
wth a “disability” under the SSA and a “qualified individual with
a disability” under the ADA. Accordingly, a person claimng to be
di sabl ed under the SSA may still be entitled to protection under
t he ADA.

Third, even the SSA recogni zes that an individual may be able

to qualify as SSA “disabled” and still be able to work in a

1520 C. F. R 8404.1520(d) (1997).

1See “Anericans with Disabilities Act of 1990 -- | NFORVATI ON, "
Menmorandum from the Associate Conm ssioner, Social Security
Adm nistration 1 (June 2, 1993).
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particul ar position. For exanple, the SSA has a trial work period
that allows beneficiaries to work for nine nonths while their
benefit entitlenment and paynent levels remain unchanged.?’
Simlarly, the SSA provides individuals who return to work with
benefits in any nonth in which earnings fall below a statutory
l evel .18

We hold therefore that the application for or the receipt of

soci al security disability benefits <creates a rebuttable

presunption that the claimant or recipient of such benefits is
judicially estopped from asserting that he is a “qualified
individual with a disability.” W thus | eave open the possibility
that there m ght be instances in which the nature and content of
the disability statenment submtted to the SSA, in the context of
the particular facts of the case, would not absolutely bar a
plaintiff from attenpting to denonstrate that despite his tota
disability for Social Security purposes he is a “qualified
individual with a disability.” Conceivably, such a plaintiff m ght
be able to rebut this presunption if he were able to present
credible, adm ssible evidence — such as his social security
disability benefits application, other sworn docunentation, and his
allegations relevant to his ADA claim —sufficient to show that,

even t hough he may be di sabl ed for purposes of social security, he

1720 C.F. R §404.1592(a) (1997).
18] d.
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is otherwise qualified to performthe essential functions of his
job with a reasonable accomvdation and thus not estopped from
asserting an ADA claim

C. | s CLEVELAND ESTOPPED FROM ASSERTI NG HER ADA CLAI M?

We conclude that, on the facts before us —particularly her
sworn statenents to the SSA that she was di sabl ed —C evel and has
not raised a genuine issue of material fact to rebut the
presunption that, while she remai ns di sabl ed for purposes of Soci al
Security, she is estopped fromasserting that she is a “qualified
individual with a disability.” Cl evel and continuously and
unequi vocal ly represented to the SSA that she is totally disabled
and conpletely unable to work. As her statenents are unanbi guous
and previously uncontroverted, she cannot now be heard to conplain
that she could performthe essential functions of her job during
the time between her return to work and her termnation. To permt
Cl eveland to make such an argunent in the face of her prior,
consistent, and —until now —uncont ested sworn representations
to the SSA would be tantanmount to condoning her advancenent of
entirely inconsistent positions, a factual inpossibility and a

| egal contradiction.?®

®peques, 913 F. Supp. at 980-81 (ADA claim not necessarily
f or ecl osed, but when plaintiff previously represented in
adm ni strative proceedi ngs that she was unable to work, she cannot
now argue that she could have perforned the essential functions of
her job with a reasonabl e accommodati on); Mrrton, 922 F. Supp. at
1182-83 (under these facts, plaintiff has no standing to assert ADA
claim as she has continuously represented that her disability
prevented her from performng her job); and Garcia-Paz v. Sw ft
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L1l
CONCLUSI ON

As Cl evel and consistently represented to the SSA that she was
totally disabled, she has failed to raise a genuine issue of
material fact rebutting the presunption that she is judicially
estopped from now asserting that for the tine in question she was
nevertheless a “qualified individual wth a disability” for
pur poses of her ADA claim For the foregoing reasons, the district
court’s grant of sunmary judgnent for PMSC is

AFFI RVED.

Textiles, Inc., 873 F. Supp. 547, 555 (D. Kan. 1995)(on this
record, plaintiff is estopped from asserting ADA claim having
col l ected substantial benefits and based on these unanbi guous and
seem ngly infornmed representations, plaintiff cannot now cl ai mt hat
she could performthe essential functions of her job).
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