UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 96-11227

WAYNE EAST,
Peti ti oner- Appel | ant,
VERSUS
GARY JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Sept enber 15, 1997
Before POLI TZ, Chief Judge, and KING and DAVIS, C rcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Wayne East, a Texas death row inmate, appeals the district
court’s denial of his petition for wit of habeas corpus. As
grounds for relief, East alleges that the district court erred in
its conclusion that certain undi scl osed evidence was not materi al

and therefore did not violate Brady v. WMiryland, 373 U S. 83

(1963). We find nerit in his contention and vacate his sentence of
deat h.
| .
I n August of 1982, East was convicted of capital nurder and
sentenced to the death penalty in connection with the Novenber 23,

1981, killing of Mary Eula Sears. |In 1992, after exhausting his



clains in state court, East filed a federal habeas petition
alleging 23 grounds for reversing his conviction and death
sent ence. The district court dism ssed East’s petition. East
appealed to this Court and we granted himlimted relief. East v.
Scott, 55 F.3d 996 (5th Cr. 1995). Specifically, we vacated the
district court’s dismssal of both East’s due process claim and
East’s Brady claim and renanded those portions of East’s habeas
petition to the district court for proceedi ngs consistent with our
opi ni on. East, 55 F.3d at 999-1005.* W affirmed the district
court’s dism ssal of all of East’'s other clains.

On remand, the district court permtted East to engage in
di scovery on the due process and Brady clains. During this
di scovery, East, by unopposed notion, anmended his habeas petition
to include a new Brady claim East’s new Brady claimalleged that
the prosecution had failed to disclose excul patory evidence that
contradicted a fornmer suspect’s alibi witnesses.? A nmmgistrate
j udge conducted an evidentiary hearing on all of East’s clains.

The magi strate judge recommended that East’s habeas petition

be denied, concluding that there was no evidence to indicate that

! East’s Brady claimalleged that the prosecution failed to
disclose the crimnal record of Barbara Hardaway, one of the
state’s sentencing-phase wtnesses, and that production of
Hardaway’s crimnal record would have |led East to discover her
mental history and all ow East to inpeach her testinony.

East’ s due process claim was based on the involvenent of a
private prosecutor in East’s trial.

2 The alleged excul patory evidence consisted of the
undi scl osed statenents of Richard MIler and Earlie Payne. These
statenents, according to East, substantially contradicted evi dence
put on by the state regardi ng t he whereabouts of Troy Robi nson, who
was originally charged in connection with the nurder.
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the private prosecutor was in charge of the prosecution and that
despite the Brady violations, there was not a reasonable
probability that if the evidence had been disclosed to East, the
result of the proceedi ng woul d have been different. The district
court adopted the magistrate judge's report and dism ssed East’s
habeas petition.

East applied for a certificate of probable cause, or in the
alternative a certificate of appealability, which the district
court denied. East then filed a tinely notice of appeal and this

Court issued a certificate of appealability. East v. Johnson, No.

96- 11227 (5th CGr. Feb. 25, 1997).°3
1.
A.  Issues and Standard of Revi ew
In our grant of a certificate of appealability, we limted
East’ s appeal to the i ssues of whether the district court correctly
concl uded that the prosecution’s failure to di sclose the statenents
of Richard MIler and Earlie Payne and the crimnal history of

Bar bara Hardaway did not violate Brady v. Maryland, 373 U S. 83

(1963).
We review the district court’s Brady determ nations de novo.

United States v. Green, 46 F.3d 461 (5th Cr. 1995). To establish

3 The Suprene Court in Lindh v. Mirphy, No. 96-6298 (June 23,
1997), held that the Antiterrorism and Effective Death Penalty Act
(“AEDPA"), signed into law on April 24, 1996, does not apply
retroactively. East petitioned for a certificate of probabl e cause
or inthe alternative a certificate of appealability prior to Apri
24, 1996. Therefore, we treat our ruling as a grant of a
certificate of probable cause. See Rector v. Johnson, --- F. 3d ---
, No. 96-50443, 1997 W. 469447 (5th Cr. Aug. 18, 1997).
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a Brady claim a petitioner nust denonstrate that (1) the
prosecution suppressed or w thheld evidence (2) favorable to the

defense and (3) material to gquilt or punishnment. Westley v.

Johnson, 83 F. 3d 714, 725 (5th Cir. 1996). Undi scl osed evidence is
material "if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different." United States v. Baagl ey,

473 U. S. 667, 682 (1985). A reasonable probability is established
when the suppression of evidence "’'underm nes confidence in the

outcone of the trial.’" Kyles v. Witley, 514 U S 419 (1995)

(quoting Bagley, 473 U.S. at 678).
B. Hardaway’s Crimnal History

We turn first to East’s claimthat the district court erred in
concl udi ng that Barbara Hardaway’' s testinony was inmmaterial and,
therefore, that the nondi scl osure of i npeachnent evi dence coul d not
support a Brady violation. The state called Hardaway as a w tness
in the sentencing phase of the trial to support its argunent that
East posed a future danger to the public.* Hardaway testified in
graphic detail that East robbed and raped her three nonths before
Ms. Sears’ nurder. Har daway testified that on the norning of
August 15, 1981, she accepted a ride in an autonobil e that East was
driving. East then drove to a renpte area and demanded sex from

Har daway. Har daway stated that she attenpted to flee but was

“The prosecution offered this testinbny to support an
affirmati ve answer on the second special sentencing issue for
capital cases: whether the defendant would likely commt future
crimnal acts of violence that woul d constitute a continuing threat
to society. See Tex. Oim P. Code Ann. art. 37.071
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forcibly restrained by East, who then proceeded to brandi sh a gun
and point it at Hardaway. Then, according to Hardaway, East
di srobed her and raped her in the back seat of the car. Hardaway
testified that after the rape, East threatened her by stating that
he was “going to blow [her] brains out” and told her that he had
murdered several other wonen. East also allegedly stole
approximately 120 dollars from Hardaway’'s purse before driving
Har daway hone.

Har daway was a key witness for the prosecution on the future
danger ousness i ssue and was the only wi tness who provided the jury
wth evidence of other nurders East allegedly conmmtted. The
bal ance of the state’ s evidence at the sentencing phase was bl and
when conpared with Hardaway’ s testinony. The bulk of the state’s
evi dence was al nost perfunctory testinony by a succession of |aw
enforcenent officials stating that East would probably commt
crimnal acts of violence in the future.®> Oher testinony at the
sentenci ng phase included alleged spousal abuse by East, East’s
i nvol venent in the unauthorized use of a notor vehicle, East’s
i nvol venent in the theft of railroad ties, East’s involvenent in an
attenpted burglary, and an altercation between East and prison
guards while awaiting sentencing. The state also presented the
testinony of a teenage boy who said that when East was sixteen

years old, he had conmtted an act of sodony on the w tness, who

5> The law enforcenent officials based their opinions on
East’s general reputation and their know edge of East’s prior
incidents with police. This sort of testinony was given by at
| east eight of the nineteen witnesses called at the sentencing
phase.



was five years old at the tine.

The st at e obvi ousl y consi dered Hardaway’ s testi nony i nportant.
In its <closing argunents during the sentencing phase, the
prosecution referred to Hardaway’' s testinony at | east eight tines.
The prosecution recounted East’s threats to Hardaway and the ot her
details surrounding the alleged rape.

In his earlier appeal, East argued that he could have
i npeached Hardaway’ s testi nony with evidence of her nental ill ness.
He pointed to a nental status report on Hardaway that was in
existence at the tinme of East’s trial. The report, prepared as
part of a conpetency hearing in a state court crimmnal trial
concl uded that Hardaway experienced bi zarre sexual hall ucinations
and believed that unidentified individuals were attenpting to kil
her . The report found that Hardaway was incapable of
di stingui shing between reality and the fantasies caused by her
hal | uci nati ons. See East, 55 F.3d at 1003. According to the
report, Hardaway was nentally inconpetent to stand trial on a
pendi ng burgl ary charge. In reviewi ng East’s prior appeal,
this Court stated:

Gven the inportance of Hardaway' s testinony to the

prosecution’ s case during sentencing, her nental records

are |likely material as inpeachnent evidence . . . .

Under these circunstances, we disagree with the state’s

assertion that East’s ability to effectively inpeach

Hardaway is i nmat eri al because it woul d not underm ne t he

remai nder of the state’s case at sentencing.
East, 55 F.3d at 1003. W remanded for reasonable discovery on

whet her Hardaway’ s crim nal record woul d have | ed East to di scover

her nental history.



On remand, the magi strate judge found that if the prosecution
had di scl osed Hardaway’ s rap sheet, “her nental history, which was
avai l abl e in a Bexar County proceeding i nvol ving a question of her
conpet ency, would have becone available to East.” However, both
the magi strate judge and the district court ultimtely found that
even if Hardaway’'s testinony had been successfully inpeached, the
details of the Sears nurder and other evidence the state produced
sufficiently supported the jury's affirmative answer to the future
danger ousness question. Therefore, the district court concl uded
t hat the undi scl osed evidence did not underm ne confidence in the
verdi ct.

The governnment argues that the magistrate judge and the
district court properly concluded that the potential inpeachnment of
Har daway was immaterial to East’s sentence. It contends (1) that
much of Hardaway’ s testinony was corroborated by an investigating
police officer; and (2) that the revelation of Hardaway' s nental
status does not underm ne confidence in the jury’ s sentencing
verdict. W address these contentions in turn.

1. Corroborating Evidence

The assertion that Hardaway's testinony was adequately
corroborated is not supported by the record. The officer in
question, Elnmer G aham testified that Hardaway reported that she
had been raped on August 15, 1981. He said Hardaway was exam ned
but that no injuries were discovered. G aham questioned East in
connection with the alleged rape, and East denied any i nvol venent

according to G aham



Oficer Gahamstated that he then asked East whet her East had
purchased any beer from a conveni ence store in the area where the
al | eged rape had occurred. G ahamtestified that East denied ever
visiting a conveni ence store near the scene of the alleged crine.
Graham responded to East’s denial by telling East that the
conveni ence store enpl oyee had reported seeing East on the day of
the alleged rape. According to Graham East then changed his
story, saying that he had indeed stopped at the convenience store
to purchase beer. Graham further testified that East initially
deni ed know ng Hardaway, but |ater said he m ght have net Har daway
at a party and that she nmay have been in his car on the day of the
al | eged rape.

At nost, this testinony corroborates Hardaway’ s testi nony that
she net East and was in the car with him However, and nore
inportantly, it does not corroborate her tale of rape, assault, and
unreported nurders.

2. Confidence in the Sentencing Verdict

The governnent also points to evidence of other acts of
vi ol ence comm tted by East, including the testinony of the teenage
boy who said he was sexually assaulted at the age of five by East.
It argues that this testinony, along wth the evidence of M.
Sears’ murder and other evidence of violent acts, independently
denonstrated East’s propensity for violence. Therefore, it
contends that Hardaway’'s testinony was not so inportant to the
state’s case that inpeachnent of Hardaway would underm ne

confidence in the jury's sentencing reconmendati on.



Rat her than consider whether inpeachnent of Hardaway’s
testimony would underm ne confidence in the jury' s sentencing
recommendation, the district court apparently considered whether
the evidence was sufficient to support the reconmendati on w thout
Har daway’ s testinony. The Suprene Court has warned that the Brady
materiality analysis

is not a sufficiency of evidence test. A defendant need
not denonstrate that after discounting the incul patory
evidence in light of the undisclosed evidence, there
would not have been enough left to convict. The
possibility of an acquittal on a crim nal charge does not
inply an insufficient evidentiary basis to convict. One
does not show a Brady violation by denonstrating that
sone of the inculpatory evidence should have been
excluded, but by showng that the favorable evidence
coul d reasonably be taken to put the whole case in such
a different light as to undermne confidence in the
verdi ct.

Kyles v. Witley, 115 S. C. 1555, 1566 (1995). In applying this

standard to undi scl osed i npeachnent evidence, we have recogni zed
that when the testinony of a witness who m ght have been i npeached
by undi scl osed evidence is strongly corroborated by additional
evi dence, the undisclosed evidence generally is not found to be

material. WIlson v. Witley, 28 F.3d 433, 439 (5th Cr. 1994),

cert. denied, 513 U S 1091 (1995). In contrast, when “ the
wi t hhel d evi dence woul d seriously underm ne the testinony of a key
W t ness on an essential issue or there is no strong corroboration,
the wthheld evidence has been found to be material.’” |[|d.
(citation omtted).

While Ms. Sears’ nmurder and ot her testinony provided evi dence
of East’s violent nature, Hardaway was a key witness for the state
in denonstrating East’s propensity toward violence and his future
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dangerousness. The state produced no corroborating evidence for
Har daway’ s nost damagi ng statenents regardi ng her all eged rape and
assault and East’s alleged confession to other nurders. In its
closing, the state placed nore reliance on Hardaway’'s testinony
than any other item of evidence to establish East’'s future
dangerousness. W are satisfied that Hardaway' s testinobny was a
critical part of the state’'s case that East would likely commt
future crimnal acts of violence that would pose a continuing
threat to society. W therefore conclude that the prosecution’s
Brady violation was materi al and necessitates that we vacate East’s
sent ence.
C. Robinson and the Alibi Wtnesses

On remand, after conducting discovery, East added another
Brady claim alleging that the prosecution failed to disclose
excul patory evidence that contradicted the alibi wtnesses of
anot her suspect in the nurder, Troy Robinson. Ci rcunstanti al
evidence |inked Robinson to M. Sears’ nurder. For exanpl e,
Robi nson’s car was parked in the victims driveway and the knife
that was the nurder weapon belonged to him In addition, a pawn
shop dealer testified that Robinson sold himsone of the victims
jewel ry. Law enforcenent officials initially focused their
i nvestigation on Robinson, which led to his arrest and indictnent
for the nurder of M. Sears.

The state eventually concl uded that East rather than Robi nson
commtted the nurder. This change occurred when an acconplice to

the nurder, Dee Dee Martin, provided eyew tness testinony that East
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had commtted the nurder. At the trial, the state presented the
testinony of four wtnesses to establish that Robinson was not
present when the nurder was conmitted.® On remand after his first
appeal , East discovered two sworn statenents in prosecution files
that, according to East, materially underm ned the testinony of the
state’s “Robinson alibi” witnesses. According to the state’s four
trial wtnesses, East borrowed Robi nson’s car, |eaving Robi nson at
his girlfriend’s honme in the WIldcat Apartnent Conplex, where he
remai ned fromabout 3 a.m until 9:30 a.m on the day Ms. Sears was
murdered. The W/l dcat Apartnents are |ocated several mles from
t he nmurder scene. The evidence established that Robinson’s car
remained in Ms. Sears’ driveway until at least 8:45 a.m and that
the nmurder occurred sonetine before that.

The two newy discovered affidavits East relies on were
executed by Richard E. MIler and Earlie Lee “Bubba” Payne. 1In his
affidavit, MIller stated that he saw Robi nson wal ki ng down the
street inthe vicinity of the Wl dcat Apartnents before daylight on
the norning of Novenber 23. MIller stated that he gave Robi nson a
ride to the home of Danny J. Rogers. Earlie Lee “Bubba” Payne
stated, by affidavit, that he was living with Danny J. Rogers on
the day of the nmurder and that Robi nson visited Rogers’ hone that
morning around “8:00 or 9:00 in the norning.” Trial w tnesses
Danny J. Rogers and Linda Blanton testified that East visited

Rogers’ apartnent sonetinme between 8:00 and 10: 00 the norning of

6 These witnesses were Robert Lee White, Danny J. Rogers,
Li nda Bl anton, and Bonni e Covi ngton.
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t he nurder.

East argues that the affidavits of MIIler and Payne woul d have
underm ned the prosecution’s theory of the case at the guilt-
i nnocence stage of his trial and called into question the manner in
whi ch the police constructed its case against East. The district
court, analyzing the sane claim concluded that although the
prosecution inproperly failed to disclose the affidavits to East,
the affidavits were not material to East’s guilt. Assum ng
arguendo t hat t he nondi scl osure by the state was i nproper, we agree
with the district court.

Wil e the affidavits may call into questi on Robi nson’s precise
wher eabouts around the tinme of the nmurder, particularly the exact
time he left Covington’s and arrived at Rogers’ hone, they in no
way place himat the scene of the crine. Also, the affidavit of
MIler actually strengthens a key point in the prosecution’s case,
t hat East had borrowed Robinson’s car. Nor do the MIIler and Payne
affidavits contradict the evidence supporting East’s conviction,
i ncluding the eyewi tness testinony of Dee Dee Martin. Martin was
the nost crucial witness in the state’s case against East. Mller
and Payne’'s affidavits do not underm ne that testinony.

As the district court reasoned, “whether Troy Robinson
actually participated in the crinme or not does not materially
af fect the evidence incul pating East as guilty of a capital nurder
commtted during the course of a burglary.” The affidavits provide
no evidence that East was not involved in the nurder and do not

put the whole case in such a different |light as to underm ne
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confidence in the verdict.” Kyles, 115 S. C. at 1566. In sum
the MIller and Payne affidavits do not underm ne our confidence in
East’s quilt.

L1,

For the reasons stated above, we VACATE East’'s death sentence
because the prosecution failed to disclose material Brady evi dence
to East at the sentencing phase. W therefore REMAND this case to
the district court with instructions to issue the wit of habeas
corpus unless the State of Texas takes steps within a reasonable
time to conduct a new sentencing hearing. W AFFIRMthe judgnent
of the district court in all other respects.

AFFI RVED in part.

VACATED and REMANDED in part.
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