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I N THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-11224

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

BRUCE CARNEI L WEBSTER
al/ k/ a B-Love,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

Decenber 3, 1998
Before SM TH, DUHE, and WENER, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Bruce Webster chal |l enges his conviction of, and sentence for,
ki dnaping resulting in death, conspiring to kidnap, and using and
carrying a firearmduring a crinme of violence. W affirm

| .

The facts are the sane as in the case of Wbster's

co-conspirator, Orlando Hall. See United States v. Hall, 152 F. 3d

381 (5th Cir. 1998). Webster, Hall, and Marvin Holloway ran a



mar i huana trafficking enterprise in Pine Bluff, Arkansas. They
purchased mari huana in varying anounts in the Dallas/Fort Wrth
area wth the assistance of Steven Beckley, who lived in Irving,
Texas. The mari huana was transported, typically by Beckley, to
Arkansas and stored in Holl oway's house.

On Septenber 21, 1994, Holl oway drove Hall fromPine Bluff to
the airport in Little Rock, and Hall took a flight to Dallas to
engage in a drug transaction. Beckley and Hall's brother,
Denetrius Hall (D. Hall), picked up Hall at the airport. Later
that day, Hall and Beckley net two local drug dealers, Stanfield
Vitalis and Neil Rene (N. Rene), at a car wash and gave t hem $4700
for the purchase of mari huana. Later that day, Beckley and D. Hal
returned to the car wash to pick up the mari huana, but Vitalis and
N. Rene never appear ed.

When Hall got in touch with Vitalis and N. Rene by tel ephone,
they claimed they had been robbed of the $4700. Using the
t el ephone nunber that Beckley had dialed to contact Vitalis and
N. Rene, Hall procured an address at the Polo Run Apartnents in
Arlington, Texas, from a friend who worked for the telephone
conpany. Hall, D. Hall, and Beckl ey began conducting surveillance
at the address and saw Vitalis and N. Rene exit an apartnent and
approach the sane car they had driven to the car wash, which they
clai med was stolen fromthemalong with the $4700. Hall therefore
deduced that Vitalis and N. Rene had lied to hi mabout havi ng been

r obbed.



On Septenber 24, Hall contacted Holloway and had him drive
Webster to the Little Rock airport. Fromthere, Wbster flew to
Dall as. That evening, Hall, D. Hall, Beckley, and Webster returned
to the Polo Run Apartnents in a Cadillac owned by Cassandra Ross,
Hall's sister. Hall and Webster were arned with handguns, D. Hal
carried a small souvenir baseball bat, and Beckl ey had duct tape
and a jug of gasoline. They approached the apartnent from which
they had previously seen Vitalis and N. Rene | eave.

Webster and D. Hall went to the front door and knocked. The
occupant, Lisa Rene, N. Rene’ s sixteen-year-old sister, refused to
let themin and called her sister and the police energency phone
nunber . After Webster unsuccessfully attenpted to kick in the
door, he and D. Hall |ooked through a sliding glass door on the
patio and saw that Lisa Rene was on the telephone. D. Hall
shattered the door with the bat; Wbster entered the apartnent,
tackl ed Lisa Rene, and dragged her to the car.

Hal | and Beckley had returned to the car when they heard the
sound of breaking gl ass. Webster forced Lisa Rene onto the
fl oorboard of the car, and the group drove to Ross’s apartnent in
Irving. Once there, they exited the Cadillac and forced Li sa Rene
into the back seat of Beckley's car; Hall clinbed into the back
seat as well. Wth Beckley at the wheel and Webster in the front
passenger seat, they drove around |ooking for a secluded spot.
During the drive, Hall raped Lisa Rene and forced her to perform

fellatio on him



Unable to find a spot to their liking, they eventually
returned to Ross’s apartnment. Fromthere, Beckley, D. Hall, and
Webster drove Lisa Rene to Pine Bluff. Hall remained in Irving and
flew back to Arkansas the next day. En route to Pine Bluff,
Webster and D. Hall took turns raping Lisa Rene. Once Beckl ey,
D. Hall and Wbster reached Pine Bluff, they obtained noney from
Hol l oway to get a notel room In the room they tied Lisa Rene to
a chair and raped her repeatedly.

Hal | and Hol | oway arrived at the notel roomon the norning of
Sept enber 25. They went into the bathroom with Lisa Rene for
approximately fifteen to twenty mnutes. \Wen Hall and Hol | oway
cane out of the bathroom Hall told Beckley, "She know too nuch."
Hal |, Hol |l oway, and Webster then |eft the notel.

Later that afternoon, Wbster and Hall went to Byrd Lake Park
and dug a grave. That sane evening, Wbster, Hall, and Beckl ey
t ook Lisa Rene to the park but could not find the grave site in the
dark, so they returned to the notel room |In the early norning of
Sept enber 26, Beckley and D. Hall noved Lisa Rene to anot her notel
because they believed the security guard at the first notel was
gr ow ng suspi ci ous.

The sane norni ng, Wbster, Hall, and Beckl ey agai n drove Lisa
Rene to Byrd Lake Park. They covered her eyes wth a nask. Hal
and Webster led the way to the grave site, with Beckley guiding
Lisa Rene by the shoulders. At the grave site, Hall turned Lisa
Rene’ s back toward the grave, placed a sheet over her head, and hit
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her in the head with a shovel. Li sa Rene screaned and started
runni ng. Beckl ey grabbed her, and they both fell down. Beckley
hit her in the head twice with the shovel and handed it to Hall
Webster and Hall began taking turns hitting her with the shovel.
Webster then gagged her and dragged her into the grave. He
stripped her, covered her with gasoline, and shoveled dirt back
into the grave. When buried, Lisa Rene, although unconscious,
likely was still breathing. Hal |, Beckley, and Wbster then
returned to the notel and picked up D. Hall.

Based on information fromthe victims brothers, D. Hall was
arrested; Hall and Beckl ey subsequently surrendered to the police.
On Septenber 29, just after turning hinself in, Beckley gave a
confession to a police detective and an FBI agent in which he
admtted to the kidnaping of Lisa Rene and inplicated hinself,
Hal |, and an individual known as “B-Love.” Beckley stated that he
had | ast seen Lisa Rene at the Pine Bluff Mtel wth B-Love. A
security guard at the notel infornmed the agents and officers that
Webster went by the nanme B-Love, and provided a description of
Webster and his vehicle. When Webster pulled into the notel
parking lot during the early norning of Septenber 30, he was

det ai ned and subsequently arrested.

.
I n Novenber 1994, a six-count superseding indictnent charged
Webster, Hall, D. Hall, Beckley, and Hol |l oway w th vari ous of f enses
5



related to the kidnaping and nurder of Lisa Rene. Specifically,
the indictnment charged Whbster with kidnaping in which a death
occurred in violation of 18 US C § 1201(a)(1) (count 1),
conspiracy to commt kidnaping in violation of 18 U S.C. § 1201(c)
(count 2), traveling ininterstate commerce with intent to pronote
extortion in violation of 18 U . S.C. § 1952 (count 5), and using and
carrying a firearm during a crinme of violence in violation of
18 U S.C 8 924(c) (count 6). In February 1995, the governnent
filed its notice of intent to seek the death penalty against
Webster pursuant to 8 3593(a) of the Federal Death Penalty Act of
1994 (“FDPA’), 18 U. S.C 88 3591-3598.

Webster’s trial was severed fromthat of his co-defendants.
The jury returned a verdict of guilty on counts 1, 2 and 6, and
count five was dism ssed on the governnent’s notion. The court
conducted a separate sentencing hearing before the sane jury. See
§ 3593. After the penalty phase, the jury returned special
findings that Webster satisfied the requisite elenents of intent,
see § 3591(a), and that three statutory and two non-statutory

aggravating factors existed.! See § 3592. Varyi ng nunbers of

! The jury unaninmously found all but the first of the follow ng statutory
aggravating factors:

I1(A). The defendant, Bruce Carneil Wbster, caused the death
of Lisa Rene, or injury resulting in death of Lisa Rene, which
occurred during the comn ssion of the offense of kidnapping.

I1(B). The defendant . . . committed the offense in an
especi al ly heinous, cruel, or depraved manner in that it involved
torture or serious physical abuse of Lisa Rene.

(continued...)



jurors found nine mtigating factors.? See § 3592. The court

(. ..continued)

11(0Q. The defendant . . ., after substantial planning and
preneditation, committed the offense of kidnapping in which the
death of Lisa Rene resulted

11 (D). The victim Lisa Rene, was particularly vul nerabl e due
to her age.

In addition, the jury unaninmously found both of the proposed non-statutory
aggravating factors:

11 (A). The defendant . . . constitutes a future danger to the
lives and safety of other persons.

[11(B). The ef fect of the instant offense on Lisa Rene's fanily

2 \Webster proposed the following statutory nmitigating factors (with the
nunber of jurors finding each mitigating factor shown in brackets):

1. The def endant’ s capacity to appreciate the wongful ness of his
conduct or to conformhis conduct to the requirements of the
law was significantly inpaired. [O0]

2. The defendant was under unusual and substantial duress. [O0]

3. Anot her defendant or defendants, equally culpable in the
crinme, will not be punished by death. [4]

4. The defendant does not have a significant prior history of
ot her crimnal conduct. [O0]

5. The defendant commtted the offense under severe nental or
enot i onal disturbance. [0]

Webst er proposed the follow ng non-statutory mitigating factors (with the
nunber of jurors finding each mitigating factor shown in brackets):

1. The defendant is or may be nmentally retarded. [4]

2. The defendant has low intellectual functioning. [4]

3. The defendant suffered from physical abuse, from enotiona
abuse, and/or from parental neglect during his upbringing.
[12]

4. The defendant, as a result of a personality disorder, a nenta

illness, and/or low intellectual functioning, has a |esser
capability to appreciate the wongful ness of his conduct or to
conform his conduct to the requirenents of the [aw than that
of a normal person. [O0]

5. The defendant was youthful at the tinme of the conmi ssion of
(continued...)



sentenced Wbster to death on count one of the superseding
indictnment; life inprisonment on count two; and sixty nonths'
i nprisonment on count siXx to run consecutively to the sentence in

count 2.

Webster raises several grounds for reversing his conviction

2(...continued)
the crinme, although not under the age of eighteen. [O0]

6. The defendant has talents, capabilities, or qualities which
are of some value to society (such as nusical talent,
religious devotion, etc.). [0]

7. The defendant is unduly susceptible to influence by others. [0]

8. The defendant’s |evel of participation in the conmm ssion of
this offense was attributable, at least in part, to the
i nfl uence of one or nore of the other participants involved in
the conmi ssion of this crine. [4]

9. The defendant grew up in an atnosphere of violence and fear
whi ch has m sshaped his perception as to the acceptability or
necessity of violent conduct. [6]

10. The defendant can be controlled in a prison setting. [2]

11. The defendant can be of sone productive value in a prison
setting. [O]

12. The defendant has the | ove and support of other nenbers of his
famly. [11]

13. The defendant does not have a significant prior history of

violent crinme. [0]

14. The defendant is the product of an inpoverished background
whi ch virtual ly precluded his integration into the social and
econom ¢ mai nstream of the community. [O0]

15. The defendant has responded well to structured environments
and would likely adapt to prison life if he were sentenced to
life inmprisonment. [2]

16. Any other factor or factors in the defendant’s background

record, or character or any other circunstance of the of fense
that mitigates against inposition of the death sentence. [O0]
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and/ or sentence that we already have ruled on in Hall:

1. The district court violated Wbster’'s Fifth and
Ei ght h Amendnent rights by conditioning the adm ssion of
psychiatric testinmony in mtigation of punishnent upon
Webster’s submission to a governnment psychiatric
exam nation.?

2. The district court abused its discretion by admtting
certain unfairly prejudicial materials into evidence,
nanel y phot ographs and a vi deot ape. *

3. The adm ssion of evidence regardi ng unadjudi cated
of fenses® during the penalty phase and a lack of a jury

3 Webster raises an additional Fifth Amendment argument relating to his
conpel | ed exami nation, not addressed in Hall, with which we deal infra.

4 \Webster attenpts to parlay his evidentiary objection into a
constitutional claim having upheld the evidence's adnissibility as an
evidentiary matter, we cannot conclude that its adm ssion nonethel ess violated
his constitutional rights.

> Webster specifically conplains about the follow ng evidence:

. the oral statenent “If | was out now, 1'd kill the bitch” that
gave hima venereal disease.

. the oral statement that killing Lisa Rene wasn’t personal, “it
was strictly business.”

. an escape attenpt where he entered an unauthorized area (the
wonen’ s shower) of the Mansfield jail.

. t he sexual rendezvous with fenale i nmates planned with fell ow
i nmat e John Cl ay.

. the alleged shooting at a store owner after an attenpted
theft.

. the assault of Sheila Henry, a girlfriend.

. a shoving match over a piece of candy.

Webster al so argues these should have been excluded because of the need for
sufficient reliability of evidence in capital proceedings. See Caldwell wv.
M ssi ssippi, 472 U.S. 320, 340 (1985).

We find anple support in the record of the evidence's reliability, which
justifies putting it before the jury. First, it was testinony based on first-
hand observati ons; Webster had the opportunity to confront and chal | enge each of

(continued...)



instruction requiring the jury to apply sonme burden of
proof to this evidence rendered the death sentence
unrel i abl e.

4. The adm ssion of nontestinonial victim inpact
statenents vi ol at ed due process and t he Ei ght h Anendnent,
Webster’ s Si xth Arendnent right of confrontation, and the
FDPA s evidentiary standards.

We addressed and rejected each of these argunents in Hall, which

controls the outcone here. ¢

| V.
Webst er appeal s his judgnent of conviction and death sentence
on the followng grounds that we nust address, as we did not

consider themin Hall:

1. The court erroneously instructed and materially
m sdirected the jury in nunerous ways at the penalty
phase.

2. The court failed to instruct the jury accurately

regarding on which non-nonetary benefit(s) of the
ki dnappi ng the governnent relied and regardi ng the need
for the jury to agree on such a benefit unaninmously in
order to convict in the guilt-innocence phase.

3. The court admtted the fruits of a search pursuant
to, and statenents given after, an arrest contravening

5(...continued)

the witnesses. Second, because Wbster was given advance notice that the
governnent woul d be introduci ng evidence of unadjudicated offenses, he had the
opportunity i ndependently to i nvesti gate and respond to the evidence. Third, the
governnent introduced corroborating evidence for several of the incidents.
Fourth, the statements of which Wbster conplains were not related to
unadj udi cated offenses; rather, they were statenents nmade to |aw enforcenent
officers after his arrest. Finally, Wbster provides no reason why we shoul d be
reticent to believe any of the testinony or that the incidents occurred.

6 See Hall, 152 F.3d at 398 (conpelled psychiatric exan), id. at 400-03
(evidentiary rulings on photographs and vi deotape), id. at 403-04 (unadj udi cated
of fenses), id. at 404-06 (nontestinonial victiminpact statenents).
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t he Fourth Amendnment.

4. The <court erred by refusing to dismss the
governnment’s notice to seek the death penalty based on
allegations of racial discrimnation in death penalty
char gi ng deci si ons and by refusing Webster’s request for
di scovery on that claim

5. The court abused its discretion by refusing Webster’s
motion for post-trial discovery on a claim that the
governnent had provided sexual favors to a prisoner-
W t ness.

6. The court |lacked authority to order Wbster to
undergo a governnent psychiatric examas a condition to
admtting psychiatric testinony in mtigation of
puni shnent .

7. The court abused its discretion in granting the
governnent’s Wtt challenge to a venirenan.

8. The court’s rejection of defense chall enges for cause
to inpaired and biased venirenen denied Wbster an
inpartial jury and his statutory right to free exercise
of perenptory chall enges.

9. The court erred in excusing a venirenman whose juror
gquestionnaire contained fal se information.

10. The court clearly erred in denying Webster’s Batson
cl ai ns.

11. The court erred by inpaneling an alternate juror
during the penalty phase who did not deliberate during
the guilt-innocence phase.

12. The court violated Webster’s constitutional rights
and abused its discretion by limting surrebuttal.

13. The court plainly erred and violated Wbster’s
constitutional rights by entering a factual finding that
he is not nentally retarded.

14. There is insufficient evidence to support the
sentence of deat h.

15. Certain provisions of the FDPA are unconstitutional.

11



16. The court sua sponte should have suppressed the
testi nony of Webster’s co-conspirators, who testified in
exchange for | eniency.

We address each of these issues in turn.

A

Webster contends that the district court erroneously in-
structed and materially msdirected the jury at the penalty phase.
District courts enjoy substantial latitude in forrmulating a jury
charge, and hence we review all challenges to, and refusals to
give, jury instructions for abuse of discretion.’

A conviction will not be reversed for an alleged error in the
instructions unless, when viewed in their entirety, they fail
correctly to state the law. Jones, 132 F.3d at 243; United States
v. Flores, 63 F.3d 1342, 1374 (5th G r. 1995). Technical errors
wi |l be overlooked, and the court’s instructions wll be affirned,
if the charge in its entirety presents the jury with a reasonably
accurate picture of the law. Jones, 132 F. 3d at 243. Arefusal to
give a requested instruction constitutes reversible error only if
the proposed instruction (1) is substantially correct, (2) is not
substantively covered in the jury charge, and (3) pertains to an

inportant issue in the trial, such that failure to give it

" United States v. Jones, 132 F.3d 232, 242-43 (5th Gir. 1998), cert. granted,
119 S. C. 39(1998); United States v. Manges, 110 F. 3d 1162, 1176 (5th Cir. 1997),
cert. denied, 118 S. Ct. 1675 (1998).

12



seriously inpairs the presentation of an effective defense. United
States v. Garcia Abrego, 141 F.3d 142, 153 (5th CGr.), cert.

denied, 119 S. C. 182 (1998); Jones, 132 F.3d at 242.

1
Webster argues that the court erred in refusing to instruct
the jury that, in assessing the aggravating factors, it could
consider only his intent and conduct and not the words or acts of
any ot her codefendant or participant in the crinme. The argunent is

W thout nerit.

a.

Webster’ s reasoni ng hinges on Ennund v. Florida, 458 U S. 782
(1982), and Tison v. Arizona, 481 U S. 137 (1987). He contends
that these cases require a two-pronged focus in the deci si on-naki ng
process to i npose a death sentence: the defendant’s participation
(conduct) and his intent (state of mnd). It follows, Wbster
believes, that the court should have instructed the jury to

consider only his conduct in assessing the aggravating factors.

b.
Webster m sreads Enmund and Tison. In those cases, the Court
addressed the degree of culpability required of a defendant to

i npose a death sentence under the felony-nurder doctrine. The

13



Court did require a certain | evel of cul pable conduct and state of
m nd. See Ennmund, 458 U.S. at 801; Tison, 481 U S. at 158. But
Webster takes the requirenent too far.

The point of Tison and Ennund i s that a death sentence nay not
be i nposed unl ess the sentencer has exam ned the defendant’s “own
personal involvenent in the crines.” Tison, 481 U S. at 158
Enmund escaped capital punishnment because he “did not kill or

attenpt to kill,” nor did he have “any intention of participating
in or facilitating a nurder.” Enmund, 458 U. S. at 798. The
Tisons, on the other hand, failed to obtain a reversal, because
they were sufficiently involved in the crines. See Tison, 481 U S
at 158.

The gi st of these cases is that before a death sentence may be
recommended, the Eighth Arendnent requires that the defendant, for
exanple, killed, inflicted serious bodily injury resulting in
death, or participated in a felony with reckless disregard for
human life resulting in death. The FDPA neets this requirenent in
8§ 3591, by limting even the possibility of a death sentence to
those defendants with sufficient culpability. The jury found
Webster guilty of “engagi ng i n conduct intending death to result or
that lethal force would be used” and of “engaging in conduct
knowi ng that it created grave risk of death.”

Once the constitutionally-required mninumlevel of cul pabil -

ity is found, however, there is no reason why the jury cannot take

14



a broader | ook at the crinme in assessing the aggravating factors;
it need not limt itself exclusively to the defendant’s conduct or
intent. |Indeed, an aggravating factor properly may focus on the
defendant, on the circunstances of the crinme itself, or on

characteristics of the victim?

C.

Furthernore, one of the FDPA' s aggravating factors requires a
jury to examne a factor that has nothing to do with the defen-
dant’s conduct or intentSSthe victims vulnerability. See
8§ 3592(c)(11); cf. Tuilaepa, 512 U S at 977. The gover nnent
alleged that Lisa Rene’s young age rendered her particularly
vul nerabl e, hence constituting an aggravating factor. Because the
factor has nothing to do wth Wbster’s conduct or intent, his
proffered general instruction would have incorrectly stated the
I aw.

In addition, the charge as a whol e substantially covered the
proffered instruction and sufficiently pointed the jury to
Webster’s conduct and intent. The court instructed that “[i]n

considering the question of intent, as it related to aggravating

8 See Tuilaepa v. California, 512 U.S. 967, 976 (1994) (hol ding that “[t]he
circunstances of the crinme are a traditional subject for consideration by the
sentencer,” and may include factors such as the defendant's age); Roberts v.
Loui si ana, 431 U. S. 633, 636 (1997) (holding that a nurder victim s status as peace
of ficer perform ng regular duties constitutes pernissible aggravating factor).
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factors, you may consider only the intent of the defendant, Bruce
Carneil Webster.” The aggravating factors, other than the victim
vul nerability factor, all pointed to Wbster’s conduct. The
instructions explaining the factors repeatedly referred to
Webster's conduct and intent.® The non-statutory factor Wbster
specifically attacks, “the effect of the offense on Lisa Rene and
her famly,” focuses on the harmcaused by Webster’s “comm ssi on of
the offense.” The court did not abuse its discretion in refusing

this instruction; including it would have m sstated the | aw.

2.

Webster objects to the instruction on the “elenents of
intent.” He argues that the court failed to require the jury to
select a single elenent of intent, and to do so unani nously. This
failure allegedly allowed the jury inperm ssibly to “doubl e-wei gh”
a single factorSSi ntentSSin i nposing the death penalty, skew ng the
process toward capital punishnent.

Al t hough Webster rightly points out the risk of unconstitu-
tionally arbitrary application of the death penalty if the jury is
permtted to doubl e-count aggravating factors, see Jones, 132 F. 3d

at 250-51, the court did not err inthis regard. The instructions

9 The court's exanples included the following: “'Cruel' means that the
def endant intended to inflict a high degree of pain. . .,” “'[d]epraved neans
that the defendant relished the killing or showed indifference . . .,” and “[t] he

governnent nust prove beyond a reasonabl e doubt that the defendant conmitted t he
of fense after substantial planning and preneditation.”
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on the elenents of intent properly followed the |anguage of
8§ 3591(a)(2). They stated that the jury's findings as to the
“el enents of intent” had to be unaninous.® |f any doubt renmi ned,
the special findings form that the jury filled out promnently
di spl ayed the word “unani nously” before the “yes” and “no” lines to
be checked for each of the four el enents.

In addition, the instructions accurately charged that the jury
was not to weigh the elenents of intent in deciding whether to
i npose the death penalty. At |east one of the elenents of intent
needs to be found only as a threshold, or gateway, matter; and only
once at | east one is found does the wei ghi ng of aggravating factors
and mtigating factors take placeSSwith no further consi deration of
the “elenents of intent.”

The instructions walked the jury through this sequenti al
process. The court instructed the jury first to determ ne whet her
one of the requisite elenents of intent existed. Then the
instructions set forth the aggravating and mtigating factors.

The instructions nowhere indicated that the jury was to
consider the elenents of intent once it began to weigh the
aggravating and mtigating factors. |In fact, the jury specifically

was instructed to wei gh aggravating and mtigating factors with no

10 The court instructed that “you nust as a preliminary matter unani nously

agree that the governnent has proven beyond a reasonabl e doubt that the defendant

. either . . .,” followed by a list of the four possible intents, and “if you

unani mously find . . .” one or nore of the elenents of intent, the jury was to
consi der aggravating factors.
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mention of the elenents of intent. The special jury form also
segregated the el enents of intent fromthe |ists of aggravating and
mtigating factors, and nmade clear the sequential nature of the
process.

Finally, the court specifically instructed the jury to
consider and weigh only the aggravating and mtigating factors
outlined in the instructions, which did not include the el enents of
intent. Assumng, as we nust, that the jury followed its instruc-
tions, it did not weigh the elenents of intent even once. The
court did not abuse its discretion in denying the proffered

i nstruction.

3.
a.

In asimlar vein, Webster argues that two of the aggravating
factors overl apped, allowng the jury to weigh the sanme factor
tw ce. Specifically, one statutory factor read: “the defendant
commtted the offense in an especially heinous, cruel and depraved
manner in that it involved torture and serious physical abuse to
the victim Lisa Rene.” One non-statutory factor addressed “the
ef fect of the offense on Lisa Rene and her famly, nanely, that the
comm ssion of the offense caused enotional injury and anguish to
Li sa Rene, and enotional injury, anguish, sorrow, and |oss to her
famly.” Webster contends that these aggravating factors are
duplicative because “there is no effective distinction between

18



infliction of 'severe nental and physical pain or suffering upon
the victim (authorized by the court’s instructions for a finding
on the statutory aggravating factor) and the 'enotional injury and
angui sh to Lisa Rene' focused upon in the 'non-statutory' aggravat -
ing factor.”

Webster points out that the charge allowed the jury to find
that the statutory factor existed based on a finding of “torture,”
defined to include “nental as well as physical abuse” and the
intent to “inflict severe nmental or physical pain or suffering upon
the victim” of which the victim nust be conscious. Webst er
all eges that there is no distinction between the statutory factor’s
“severe nental or physical pain or suffering” and the non-statutory

factor’s “enotional injury and anguish.”

b.

Webster failed to object to these instructions, so we review
for plain error. See Jones, 132 F.3d at 243. The court did not
err ininstructing on both factors because, although they may rely
on simlar underlying facts, they focus on different aspects of the
crime and its results.

The statutory factor directs the jury to consider whether
Webster commtted the offense in an especially heinous, cruel, and
depraved manner, hence focusing attention on his actions and

intent. The non-statutory victiminpact factor, on the ot her hand,
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directs the jury's attention to the harm caused by Wbster to the
victimand her famly. This factor |ooks not to his actions but to
their result. Because one factor addresses directly Wbster's
conduct and intent (the “manner” of comm ssion), and the other the
i npact of that conduct and intent, the tw factors are not
duplicati ve.

Webster’s reliance on Jones proves unavailing. In Jones, we
found two non-statutory aggravating factors duplicative. One
addressed the victims “young age, her slight stature, her
background, and her unfamliarity with [the |ocale where the crine
took place],” and another dealt wth the victims “personal
characteristics” and the inpact of the crine. W held the factors

duplicative because personal characteristics' . . . necessarily
i ncludes 'young age, slight stature, background, and unfam i ar-
ity."” 1d. at 250.

But the difference between the chall enged factors in the case
sub judice proves to be nore than semantic. The *hei nous, cruel
and depraved” manner in which a crine is carried out, even though
the instructions require that the victim is conscious of the
enoti onal abuse, does not necessarily include, nor even overlap
wi th, consideration of the effects of the crime on the victim and

her famly. The court did not plainly err in providing both

i nstructi ons.
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4.
a.

Webst er argues, and t he governnent concedes, that, by all ow ng
the jury to consider preneditation with respect to the kidnaping
and not just the nurder, the court inproperly charged the jury on
the statutory aggravating factor of whether Wbster engaged in
“substantial planning and preneditation” of the offense.! The
special findings form also contained |anguage relating the
prenmeditation to the kidnaping rather than to causing death. The
statute requires a finding that “the defendant conmmtted the
of fense after substantial planning and preneditation to cause the
death of a person,” 8§ 3592(c)(9), obviously directing the prenedi -
tation to causing death and not to nere comm ssion of the offense
when the two di verge. The parties di sagree, however, as to whet her

this constitutes reversible error. W find it does not.

b.
The governnent argues that Whbster invited the erroneous
instruction and now should not be heard to conplain. See United
States v. Baytank (Houston), Inc., 934 F.2d 599, 606 (5th Cr.

1991). Al t hough Webster’'s requested jury instruction properly

1 The court charged that “[t]o establish the exi stence of the aggravating
factor of substantial planning and preneditation, the government nust prove
beyond reasonable doubt that the defendant conmitted the offense after
substantial planning and preneditation . . . . The anount of tine needed for
prenedi tation of a ki dnapping in which a death occurs depends on the person and
the circunstance.” (Enphasis added.)
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focused on substantial planning and preneditation for the nurder,
the governnent points to his proposed changes to the special
findings form in which Wbster proposed the follow ng |anguage:
“Beyond a reasonable doubt and |ooking only to the conduct and
intentions of the defendant, Bruce Carneil Wbster, he, Bruce
Carneil Webster, commtted the killing of Lisa Rene after substan-
tial planning and preneditation to commt the kidnaping of Lisa
Rene.” The governnent surmses that the court adopted this
| anguage in formulating the instructions and special issue.
Although it is possible that Webster’s m sstatenent i nfluenced
the instructions, Whbster also proffered instructions correctly
appl ying the substantial planning and preneditation to the killing
rather than to the kidnaping. G ven the inconstant way in which
Webster addressed the issue, we cannot conclude he invited the

error.

C.

The error notw thstanding, we affirmthe sentence. The FDPA
provides that a “court of appeals shall not reverse or vacate a
sentence of death on account of any error which can be harm ess,
i ncl udi ng any erroneous special finding of an aggravating factor,
wher e the Governnent establishes beyond a reasonabl e doubt that the
error was harm ess.” § 3595(c)(2)(0O

Qur duty when the jury finds an invalid aggravating factor is
to strike the factor and either reweigh the remaining factors
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against the mtigating evidence or apply harm ess error review.
See Jones, 132 F.3d at 251; see also Cenons v. Mssissippi,
494 U. S. 738, 741 (1990). If we choose to rewei gh the evidence, we
must determ ne what the jury would have done absent the invalid
aggravator. See Jones, 132 F.3d at 251.

In conducting a harnml ess error review, on the other hand, we
may i nquire i nto whether, beyond a reasonabl e doubt, either (1) the
deat h sentence woul d have been i nposed had the invalid aggravating
factor been properly defined in the jury instructions or (2) the
deat h sent ence woul d have been i nposed absent the invalid aggravat -
ing factor. See id. at 252. |If the governnent establishes that
the error is harm ess beyond a reasonabl e doubt, we may not reverse
or vacate the death sentence unless such error denies constitu-
tional rights. See § 3595. W may decide which of the three
met hods to apply, although “[i]t matters not which standard of
review an appellate court chooses to apply because all three
standards |l ead to the sanme conclusion.” Jones, 132 F.3d at 252.

The parties expend a great deal of effort argui ng whet her the
jury would have found the factor had it been accurately stated.
The effort is wasted, however, because the sentence may be affirned
W t hout that aggravating factor. W opt to apply the second net hod

of harmless error review, and inquire into whether the sentence
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woul d have been inposed absent the invalid aggravator.?'?

After renoving the offensive statutory aggravating factor, we
are left with two statutory factors (that Wbster commtted the
offense in an especially heinous, cruel, or depraved manner, and
that Lisa Rene was vulnerable), tw non-statutory aggravating
factors (Webster’s future danger to others, and the effect of the
crime on Lisa Rene’s famly), and nine mtigating factors found to
exi st by varying nunbers of jurors. The governnent contends, and
we agree, that the facts supporting the “especially hei nous, cruel
or depraved” factor alone, when weighed against the extant
mtigating factors, justify a finding that the jury still would
have inposed a death sentence. The addition of the other three
factors nerely buttresses the conclusion.

Furthernore, we fail to see why the jury would have placed
much enphasis on the invalid factor as it was inproperly defined
and charged. The inport of substantial planning and preneditation
to coommt the offense of kidnaping pales in conparison to the
brutal nature of Webster’s actions and the suffering Li sa Rene nust
have felt as a result, so we do not think the jury would have

pl aced significant weight on the invalid factor relative to the

12 W also find that the governnent has established beyond a reasonable
doubt that the jury would have found the aggravating factor if the instructions
properly had charged the jury onit; thus we can affirmunder the first harnl ess
error review, as well.

13 Webster asserts that we shoul d give the aggravating factor dealing with
victimvulnerability little weight because the Hall jury did not find it. But
Webster’s jury did, and we refuse to question that determ nation.
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ot hers.

Finally, the paltry mtigating factors that the jury found
fail to indicate that it placed nuch weight on countervailing
factors. No juror found that Webster had talents, capabilities, or
qualities of sone value to society or that he could be of sone
productive value in a prison setting. Only two jurors believed
that he even could be controlled in a prison setting, and only two
found he likely would adapt to prison. The jury found only one
factor unani nously: Webster suffered from physical or enotional
abuse or parental neglect during his upbringing; and yet no juror
believed that this abuse caused significant inpairnment of Webster’s
ability to appreciate the wongful ness of his conduct or to conform
his conduct to the requirenents of the law. The governnent has
proven beyond a reasonabl e doubt that the jury would have i nposed
the death sentence absent the invalid aggravating factor, so its

i ncl usi on was harnl ess error.

5.
Webster contends that the court erred when it refused to

submt several nonstatutory mtigating factors.® Just this past

14 W see no reason why the inclusion of the invalid factor rises to the
level of a denial of constitutional rights that would require vacating the
sent ence.

15 The rejected factors are:

8. The defendant . . . suffers from a nental disease, illness,
(continued...)
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Term however, in Buchanan v. Angelone, 118 S. &. 757, 761 (1998),
the Court squarely held that, although “the sentencer may not be
precluded from considering, and may not refuse to consider, any
constitutionally relevant mtigating evidence,” a death penalty
schene “may shape and structure the jury’ s consideration of
mtigation so long as it does not preclude the jury from giving
effect to any relevant mtigating evidence.” The Court further
explained that its “decisions suggest conplete jury discretion is
constitutionally permssible.” Id.

The standard for reviewing jury instructions on mtigationis
“whet her there is a reasonabl e |ikelihood that the jury has applied
the chall enged instructionin a way that prevents the consideration
of constitutionally relevant evidence.” ld. (quotation and
citation omtted). |Indeed, in Buchanan, refusing to submt four
statutory mtigating factors during the penalty phase of the
capital trial fell short of constitutional error.

Many of the mtigating factors presented to the jury touched

on the ones Wbster conplains were omtted. To ensure that the

15C. .. conti nued)
defect, or personality disorder;

13. The defendant . . . has personal qualities which are worth
savi ng;
14. The defendant . . ., due to circunstances of intellectual

i mpai rment, and dysfunctional famly background, and upbringing,
shoul d be extended nercy;

21. The defendant . . ., if not sentenced to death, wll be

sentenced to life in prison without any possibility of parole or
rel ease[.]
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jury considered all potentially mtigating evidence, the special
findings formincluded a catch-all mtigation factor. The charge
specifically instructed the jury that it “nmust consider” any ot her
mtigating factors it found, “whether or not specifically argued by
def ense counsel .”

The instructions Il eft no roomfor the jury to ignore constitu-
tionally rel evant evidence. The court neither commtted constitu-
tional error nor abused its discretioninrejecting the mtigating

factors.

6.

Webster avers that the instructions msstated the | aw by not
requi ring, once one or nore jurors had found a mtigating factor to
exi st by a preponderance of the evidence, that all jurors consider
a mtigating factor in weighing aggravating and mtigating
factors.® \Wbster m sreads the statute; although any one juror may
find and weigh a mtigating factor, the others nmay make their own

determ nations with respect to each mtigator.

16 The court charged t hat

[a] finding with respect to a nmitigating factor nay be made by any
one or nore of the nenbers of the jury, and any nenber who finds the
existence of a nitigating factor may consider such factor
establ i shed regardl ess of whether any other jurors agree that such
mtigating factor has been established. . . . In determ ning
whet her a sentence of death is appropriate, each of you nust weigh
in your own mind, any aggravating factor or factors that the jury
unani nously finds to exist beyond a reasonable doubt—whether
statutory or non-statutory—against any mtigating factor or factors
that you individually find to exist by a preponderance of the
evi dence.
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Webster relies on 8 3593(e), which reads, in part, “the jury

shal | consi der whether all the aggravating factor or factors
found to exist sufficiently outweigh all the mtigating factor or
factors found to exist to justify a sentence of death.” \Wbster
reads this provision to say that once any juror finds a mtigating
factor, all jurors nmust weigh the factor. But the quoted | anguage
does not require Wbster's reading; the provision |acks any
nmodi fier indicating who nust find or weigh the mtigating fac-
tor(s).

Readi ng the section as a whole, we conclude that Congress did
not intend Webster’s reading. The prior subpart states that “[a]
finding with respect to a mtigating factor may be made by 1 or
nmore nenbers of the jury, and any nenber of the jury who finds the
exi stence of a mtigating factor may consider such factor estab-
i shed for the purposes of this section regardl ess of the nunber of
jurors who concur that the factor has been established.”
8§ 3593(d). Reading the two sections in pari materia, we reason
that the |anguage does not contenplate forcing all jurors to
consider a mtigator when any one or nore finds it to exist.
Rat her, each juror may consider a factor regardless of whether
others concur. In addition, it would be nonsensical for Congress
to require a juror to weigh a factor that he or she does not
bel i eve the evidence warrants.

Webster, in an apparent attenpt to avoid this |ast problem
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argues that “[o]Jnce a mtigating factor has been established, then
the sentencer nust consider it, even though it may be assigned
what ever weight it is deened to deserve.” But, naturally, those
jurors who did not find the mtigating factor to exi st woul d assi gn
it no weight, which does not differ fromthe result Wbster hopes
to avoid, i.e., not requiring themto consider it at all. Because
the plain |anguage of the statute does not conpel every juror to
wei gh each mtigating factor found by at |east one juror, the
court did not abuse its discretion in denying the instruction that

woul d have required it.

B

1
The indictnent alleged, inter alia, that Wbster and others
violated 18 U. S.C. 8 1201(a), proscribing kidnaping. Pursuant to
that indictnment, the court charged the jury that to convict, it had
to find beyond a reasonabl e doubt the el enent “[t] hat the defendant
hel d such person for ransom reward, or sone ot her benefit that the
defendant intended to derive from the kidnapping.” The court
further charged that “a benefit is any legal or illegal object of
t he ki dnapi ng which a perpetrator m ght consider sufficient notive
to induce himto undertake the kidnaping. The governnent has the
burden of proving whatever benefit alleged by proof beyond a

reasonabl e doubt.”
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Webster objects to this instruction on the ground that,
because the indictnent failed to all ege any specific benefit other
than ransomor reward, the jury should not be able to consider any
other benefit, and because the instruction fails to require
unanimty on the benefit found. The governnent responds that the
benefit is not a specific elenment of the crinme, so it need not
allege one in the indictnent, nor does one need to be specified in

the jury instructions; furthernore, unanimty is not required.

2.
W review alleged errors in jury instructions for abuse of
di scretion; a conviction will not be reversed for an all eged error
in the instructions unless, when viewed in their entirety, they
failed to state the law correctly. Jones, 132 F.3d at 243. These

instructions did not fail to state the | aw correctly.

a.

The parties agree that the kidnaping statute protects those
who have been ki dnaped and held for any reason. Before 1934, the
Federal Kidnaping Act applied only if the captive was held for
ransom or reward. See United States v. Healy, 376 U S. 75, 81
(1964). Congress anended the Act in 1934 to enconpass persons hel d
“for ransom or reward or otherw se.” | d. In Gooch v. United

States, 297 U. S. 124, 128 (1936), the Court interpreted the “or
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ot herwi se” anendnent to enconpass any benefit a captor m ght
attenpt to receive. Subsequently, in Healy, the Court held the Act
is not limted to kidnapings for an ultimately illegal purpose.?'’

Consistent with the Court’s pronouncenents, this court heldin
Clinton v. United States, 260 F.2d 824, 825 (5th Cr. 1958), that
an indictnment need not include the words “for ransom reward or
ot herwi se.” The panel reasoned that the phrase would add not hi ng
“because obviously 'otherw se' conprehends any purpose at all.”
| d.

Webster asserts that we overruled Clintonin United States v.
Gsborne, 68 F.3d 94 (5th Gr. 1995). 1In Gsborne, we held that the
governnent nust prove four elenents of the kidnaping offense:
“1l) the transportation in interstate commerce; 2) of an uncon-
senting person who is 3) held for ransom reward, or otherw se; and
4) the acts were done knowingly and wllingly.” ld. at 100.
According to Webster, the third el enent requires the governnent to
plead in the indictnment and prove up at trial, and the court to
instruct the jury on, sone specific purpose(s) for the kidnaping.

Gsbor ne does not conpel this conclusion. W certainly did not
purport to overrule dinton’s holding that the indictnent need not
include a benefit; the issue was not before us in Gsborne. And

nothing in GOsborne contravenes Cinton. More accurately, the

17 See Healy, 376 U.S. at 82 (stating that “we find no conpel ling correl ation
bet ween the propri ety of the ultimate purpose sought to be furthered by a ki dnapi ng
and the undesirability of the act of kidnaping itself”).
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gravanen of the third elenment is the act of holding, not the
benefit. |If “otherw se” can include any purpose, adding it to the
i ndi ctment SSi rrespective of whether it specifies the “otherw se”
benefitSSadds nothing. This view consists with that of our sister

circuits.®

18 See United States v. Adams, 83 F.3d 1371, 1372-74 (11th Gr. 1996)
(indictnment sufficient that alleged only that the victimwas “held”); United
States v. Martell, 335 F.2d 764, 766 (4th Cir. 1964 (sane); Hayes v. United
States, 296 F.2d 657, 665-67 (8th Cr. 1961) (sane); United States v. Atchison,
524 F.2d 367, 369-71 (7th Gr. 1975) (indictnent sufficient that nerely alleged
victimwas held for “ransom reward, or otherwise”); United States v. Bentl ey,
310 F.2d 685, 685 (6th Cir. 1962) (sane); Hall v. United States, 410 F.2d 653,
659-60 (4th CGr. 1969) (sane); Loux v. United States, 389 F.2d 911, 914-16 (9th
Cr. 1968) (sane).
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b.

Webster points out that in many of the above-nentioned cases,
including dinton, one reason the court gave for finding the | ack
of specificity unproblematic is that the defendant can request a
bill of particulars to clarify on what benefit the governnent wl|
rely. Webster nmade such a request, which the court denied; he
conplains that this prevented him from presenting an effective
defense. W fail to see how

Al t hough the governnent nust plead and prove that the

defendant held the victim for sonme purpose, the exact nature of

t hat purpose is inconsequential. | ndeed, as noted, any purpose
w il do. In argunents to the jury, the governnent nentioned
several possible benefits, including retribution and revenge,

sexual gratification, greed, and that Lisa Rene knew too nuch; al
are valid benefits. Inlight of this breadth, Wbster’'s clai mthat
the failure to specify a benefit in the indictnment or jury
instructions denied hima defense is vapid.

| f any benefit will do, the only possible defense is that the
def endant obt ai ned absol utely no benefit at all SSand no pl eadi ng or
jury instruction is needed to prepare the defendant for this
def ense. Accordingly, we decline to require specificity in the

factual basis of the benefit.?®

19 Cf. United States v. Barnhart, 889 F.2d 1374, 1378 (5th Cir. 1989) (hol di ng
factual basis for falsity in perjury indictnent not required).
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C.

The only circunstance under which a jury mght need to be
instructed on specific potential benefits is if the jurors nust
agree unani nously on what benefit the defendant derived; if that is
the case, failure to instruct on particular benefits (as well as
the failure to instruct on the required unanimty, of course) m ght
constitute reversible error. On the other hand, if unanimty is
not required, an instruction on specific benefits proves pointl ess,
because each juror can pick a benefit from anong the facts
presented at trial.

The question, then, should be franed as foll ows: | f sone
jurors believed that Webster held Lisa Rene for one purpose, e.g.,
sexual gratification, and ot hers believe for another benefit, e.qg.,
revenge for a drug deal gone bad, does that di sagreenent, that | ack
of unanimty, evidence a reasonable doubt that Whbster held Lisa
Rene for sone benefit? The inquiry is governed by United States v.
Correa-Ventura, 6 F.3d 1070 (5th Cr. 1993).

In Correa-Ventura, we anal yzed whether a jury needed to reach
unani nous consensus on which of several weapons seized from the
defendant’ s apartnent had been used in the conm ssion of a drug
trafficking offense. 1In the process of holding factual unanimty
was not required, we explicated the case-by-case anal ysis we nust
foll ow here. See id. at 1081.

As we explained, the unanimty rule ensures that the jury has
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found guilt beyond reasonable doubt, and disagreenent as to
critical facts may reflect such doubt. Id. at 1078. But not al
facts require unanimty. To determ ne which ones do, we exam ne
“[s]tatutory |anguage and construction, legislative intent,
historical treatnment of the crine by the courts, duplicity concerns
wWth respect to defining the offense, and the |ikelihood of jury
confusion in light of the specific facts presented.” 1d. at 1082.
After considering these factors, we conclude that the jury need not
concur on the benefit the defendant derived from holding the
ki dnapi ng victim

Looki ng at the | anguage of the elenent, we see that the actus
reus proscribed is the “holding” of a victim The benefit, “for
ransom reward, or otherwi se,” nerely adds purpose to the act of
hol di ng. Looking to the offense as a whole, we see that the
essential elenents, stripped to the bones, are transporting and
hol di ng agai nst consent with a nens rea. The “interstate comerce”
serves as a nere jurisdictional hook, and the benefit |anguage
sinply provides guidance to a jury in understandi ng the cri neSSwhy
the defendant may have commtted the offense. The essence of
kidnaping is a non-consensual transporting and holding, done
wilfully or knowingly; the language in no way inplies that the
benefit serves an inportant function in singling out the guilty
fromthe innocent or in deterring future conduct.

The history of the offense also points to the insubstanti al
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role of the benefit. The Suprenme Court has adnoni shed that

Congress added the “or otherw se” |anguage because “ransom or
reward” proved too narrow, Congress desired to expand the statute
by elimnating the limting effect that the phrase had. See Gooch,
297 U. S, at 128; Healy, 376 U. S. at 81-82. W should not circum
scribe the statute’s reach, once again giving the phrase a
narrowi ng function, by requiring factual concurrence anong the
jurors.

Interpretive casel aw and the i ssue of duplicative convictions
al so support rejecting a unanimty requirenent. As cited above, we
and our sister circuits always have enphasi zed the breadth of the
benefit phrase. W are aware of no case in which a court has
limted the kidnaping offense through the benefit requirenent.

In addition, concerns regardi ng duplicative convictions have
not arisen. Wbster does not argue that a | ack of concurrence on
the factual predicate of a benefit risks duplicative convictions
for a single act of holding and transporting. W know of no case
i n which a def endant was convi cted of or even charged with nmultiple
ki dnapi ng of fenses of the sanme victimbecause it was done for nore
t han one benefit.

Finally, the circunstances of the instant case do not justify
vacating the sentence and requiring unanimty on the benefit.
Several benefits were argued to the jury. There was sufficient

evidence fromwhich a juror could find that Wbster was notivated
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by the lure of those benefits. | ndeed, if unanimty had been
required, it is likely that the jury unani nously woul d have found
several benefits garnered by Webster, including revenge and sexual
gratification. The court provided a general unanimty instruction,
focusing the jury' s attention on the need to agree on the essenti al
el enrents of the crine. Unanimty on the factual basis of the
benefit is not required, and the court did not abuse its discretion

in refusing Webster’s instruction.?

C.

Webst er contends that his arrest was unconstitutional and t hat
the fruits obtained from it should have been suppressed. Mor e
specifically, he argues that the court erred by failing to suppress
the fruits of the search of Wbster and his autonobile foll ow ng
his arrest, that any purported consent given by himwas nullified
by the illegality of the arrest, and that the court erred by
failing to suppress his statenents followng his arrest. It
readi | y becones apparent that Webster’s argunents hinge on his view
that the arrest was unconstitutional. Because we find both this
arrest and subsequent police conduct fully constitutional, the

court properly admtted the fruits of the search and the subsequent

20 Cf. Correa-Ventura, 6 F.3d at 1076-86 (no unaninity requirement as to
particular firearmusedin 18 U.S. C. 8 924(c) prosecution); United States v. Linn,
889 F. 2d 1369, 1374 (5th Cir. 1989) (holding that jury need not be unani mous as to
identity of five individuals in prosecution for continuing crininal enterprise);
United States v. Sutherland, 656 F.2d 1181, 1202 (5th Cir. Unit A Sept. 1981) (no
unanimty requirenent as to overt acts in nultiple-object conspiracy).
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st at enent s.

1

The i ssues of probabl e cause and reasonabl e suspi ci on, whi ch,
in this case, control the constitutionality of Wbster’' s arrest,
are mxed questions of |aw and fact. See United States .
Tonpkins, 130 F.3d 117, 120 (5th Cr. 1997), <cert. denied,
118 S. C. 1335 (1998). So, we review the historical facts for
clear error and ultimate |egal determ nations de novo. | d.
Because Webster does not chal |l enge the findings of fact, our review

islimted to a de novo review of the |egal concl usions.

2.

The Fourth Amendnent requires that all arrests be based on
pr obabl e cause. See U. S. Const. anend. 1V, CGerstein v. Pugh,
420 U. S. 103, 111 (1975). Probable cause is “defined in terns of
facts and circunstances 'sufficient to warrant a prudent man in
believing that the [suspect] had commtted or was commtting an
of fense.'” Cerstein, 420 U. S. at 111 (quoting Beck v. Ohio,
379 U.S. 89, 91 (1964)) (alteration in original). Based on this
standard, the police had probable cause to arrest Wbster.

The day before the arrest, police took a witten statenent

from Beckley, Wbster’s partner-in-crine. This incul patory

st at enent suggested Webster’s crim nal invol venent in the ki dnapi ng
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(and ultimate nurder) of Lisa Rene. Such statenents taken from an
acconplice give rise to probable cause to arrest those so inpli-
cated. United States v. Barfield, 507 F.2d 53, 58 (5th Gr. 1975).

Matters admttedly are conplicated by the fact that, although
t he police had probabl e cause to arrest Webster foll ow ng Beckl ey’ s
statenents, they did not know exactly who Webster was. That is,
the issue of identification cones into play, as the police nust
have had probabl e cause to believe that the man whomthey arrested
was i ndeed Webster. Based on the totality of the circunstances, we
find that such probabl e cause exi sted.

Beckl ey identified Webster as “B-Love” and described himas “a
bl ack dude about 20 years old, about 5'9", 150-160 pounds, bl ack
| ow cut hair, brown skinned.” Beckley explained how he and B-Love
were involved in the sale of mari huana and how the ki dnapi ng of
Li sa Rene arose from Beckl ey and Wbster’s drug transactions.

Beckl ey told the police that he and B-Love took Lisa Rene to
a cheap notel, tying her to a chair in a roomthat ended in the
digits “13.” Beckley led Detective Ford and FBI Special Agent
Floyd to this notel, called the Pine Bluff Motel. He took themto
room 513, which he identified as the roomin which he and B-Love
had taken Rene. Floyd interviewed the hotel nmanager, obtaining a
receipt for room513 in the nane of Bruce Wbster.

FBI Special Agent Mason and Agent MCall were assigned to

assist Ford and Floyd by going to the notel to help gather
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evidence. They were told to be on the | ookout for “B-Love,” who
had ki dnaped Li sa Rene and kept her in room513. Mason and MCal
guestioned a security guard about the guests of room 513 and were
told that a | ocal man naned Bruce Wbster had stayed in that room
along with three other black nen, on the dates in question. The
guard added that Whbster went by the nicknane of “B-Love” and
described himas “a black nmale, approximately 5'8" tall and 150
pounds,” seen wearing a black |eather cap and driving an ol der
Aneri can, dark bl ue, square-looking sedan. The guard also told the
agents that Webster was a drug deal er.

Later that day, the agents observed a black man driving an
ol der Anmerican, dark blue, square-|ooking car and wearing a bl ack
| eather cap; a wonman was in the passenger seat. The agents
signaled the suspect to stop; in response, the suspect sped up,
apparently attenpting to flee. The agents pursued, and when one of
them shouted “B-Love, this is the F.B.I. Stop where you are and

put your hands up,” the driver stopped. The driver was, of course,
Webster, also known as B-Love. At that point, the police placed
Webster on the ground and handcuffed him

The agents had probabl e cause to arrest Webster for ki dnapi ng.
Al t hough they did not have personal know edge of his specific
wrongdoi ngs, they are permtted to act on the probable cause

determ nation of others in their departnent. See Charles v. Smth,

894 F.2d 718, 724 (5th Cr. 1990).
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The security guard' s description of B-Love was sufficiently
detail ed and accurate to provide the police with probable cause to
believe that the man they were arresting was B-Love.? The
reliability (interms of veracity) of the guard, as a disinterested
W tness, is presuned. See United States v. Hernandez, 825 F.2d
846, 849 (5th Cir. 1987).

Moreover, “the sufficiency of a particular description is
largely a factual matter,” so we give greater deference to the
district court’s finding of probable cause under these circum
stances. See Pollack, 739 F.2d at 190. And in doing so, we nust
recall that “sufficient probability, not <certainty, is the

t ouchst one of reasonabl eness under the Fourth Anmendnent.”??

3.
Even if the police initially | acked probabl e cause to arrest
Webster, they nost certainly had reasonabl e suspicion to stop him
See Terry v. Chio, 392 US 1, 22-24 (1968); United States wv.

Wat son, 953 F. 2d 895, 897 (5th Cir. 1992). Their actions foll ow ng

2l See, e.g., United States v. Pollack, 739 F.2d 187, 190 (5th Cir. 1984)
(hol di ng that probabl e cause existed to arrest individual described as “a white
mal e, approxi mately 50 years old, 5 8 or 5'9, with a short, stocky, nmedi umbuild,
gl asses, and a recedi ng hairline, wearing a dark bl ue or bl ack coat, alight col ored
shirt and blue jeans”); United State v. Maryl and, 479 F. 2d 566, 569 (5th Cir. 1973)
(decl aring that probable cause existed to arrest individuals described as “four
Negroes, two nmen and two wonen . . . traveling in a 'black and white vinyl over
green Cadillac'”).

22 Hi|l v. California, 401 U.S. 797, 804 (1971) (hol di ng that probabl e cause
exi sted even though the police arrested the wong person because of an i nperfect
description).
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this legitimate stop were |ikew se constitutional, so all the
evi dence and statenents gathered from Whbster are adm ssi bl e.

Reasonabl e suspicion is a standard | ower than probabl e cause.
Terry, 392 U S. at 16-22; Watson, 953 F.2d at 897 n.1. Reasonable
suspicion sufficient to justify a Terry stop exists when |aw
enforcenent officials are able to point to “specific and articul -
able facts which, taken together with rational inferences from
those facts, reasonably warrant that intrusion.” Terry, 392 U S
at 21. The matching description of Wbster, taken together with
the guard’ s identification of hi mas a drug deal er and his presence
at the notel, satisfy this test of reasonabl e suspicion

After stopping Webster, the police were within their constitu-
tional authority to pat hi mdown for their personal safety. Terry,
392 U.S. at 27-28;, United States v. Mchelletti, 13 F.3d 838
840-41 (5th Cr. 1994) (en banc). They also were within their
authority to handcuff Webster, even if probabl e cause to arrest him
was |lacking. See United States v. Sanders, 994 F.2d 200, 205-07
(5th Gir. 1993).

I n addition, the police acted constitutionally when they asked
Webst er whet her he had any needl es in his pockets that could injure
themduring their pat down; such questioni ng, needed to protect the
officers, does not constitute interrogation under Mranda V.
Arizona, 384 U S. 436 (1966). See New York v. Quarles, 467 U S

649, 655 (1984). Accordingly, Wbster’s response, indicating that
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he had mari huana in his pocket, was not obtained in violation of
M randa and was fully adm ssible.

Webster’s adm ssion that he possessed nmari huana gave the
police probable cause to arrest him at the very |least for
narcoti cs possession. This renders unproblematic the |engthy
(1% hour) detention of which Wbster conplains.

Lengthy detentions following Terry stops are often problem
atic, because they serve to escalate an investigatory stop, which
can be initiated with only reasonable suspicion, into an arrest,
which requires probable cause.? In this case, however, the
of ficers’ reasonabl e suspicion devel oped into probable cause when
Webster indicated that he possessed drugs, and when the police
uncovered the key to room 513 on his person. Consequently, the
conversion of Wbster’s investigatory stop into an arrest is both
proper and to be expected. Adans, 407 U. S. at 148-49. The search
of Webster’s person was in order as a valid search incident to a
valid arrest. United States v. Edwards, 415 U. S. 800, 802 (1974).

Next, the police searched Wbster’s car, revealing two guns
and other incrimnating itens. There are two valid, independent
justifications for this police action, although only one is needed
to affirm

First, as the search of Wbster’s person revealed a key to

28 see Adans v. Wllianms, 407 U.S. 143, 146 (1972); see also California v.
Behel er, 463 U. S. 1121, 1123-25 (1983) (hol di ng t hat whet her an i ndi vi dual has been
arrested, inthe constitutional sense, is an objective, | egal determ nation based
on the circunstances of his restraint).
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room 513, police now had undi sput abl e probabl e cause to arrest for
t he ki dnapi ng. Therefore, it was reasonable for the police
thoroughly to search Webster’s car for evidence of the kidnaping.
See California v. Acevedo, 500 U S. 565, 579-80 (1991).

Second, Wbster orally consented to this search. See
Schneckl oth v. Bustanonte, 412 U. S. 218, 235 (1973). Such consent
operates as a wai ver of Fourth Anmendnent rights if, by a preponder-
ance of the evidence, it is found to have been given voluntarily
under the totality of the circunstances. See id. at 235-40; United
States v. Cooper, 43 F.3d 140, 144 (5th Cr. 1995). Factors to
consider in making this determnation are the coerciveness of
police procedures, the extent of the defendant’s cooperation, his
awareness of his right to refuse consent, his education and
intelligence, and his belief as to whether incrimnating evidence
w il be found. Cooper, 43 F.3d at 144.

Webster’ s experience in police procedure, resulting fromhis
I engthy crimnal record, belies the assertion that he was unaware
of his rights or uneducated as to the situation he faced. And the
fact that the police asked hi mnot once but twice for permssion to
search his autonobile (the second tine being when they cane to the
trunk of the car) undercuts the argunent that the police were
coercive in their request. Under these facts, Wbster’s consent

was freely given.
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D

Webster argues that the court erred by denying his notion to
di sm ss the governnent’s notice to seek the death penalty based on
racial discrimnation in the charging decision and by denying his
di scovery request on this issue. To support the notion to dism ss,
Webster offered an affidavit showing that 66% of federal death
penal ty cases i nvol ved bl ack def endants. The court deni ed both the
motion to dism ss and the notion for discovery and an evidentiary
hearing, noting that Webster had failed to nake out the requisite
prima facie case that he had been singled out for prosecution but

others simlarly situated were not prosecuted.

1
We revi ew constitutional clains de novo. See Estrada-Trochez,
66 F.3d 733, 735 (5th Gr. 1995). A district court’s decisions in
overseeing crimnal discovery, however, receive great deference on
appeal . Alleged errors are subject to review for abuse of
discretion, and we reverse only if a defendant establishes
prejudice to substantial rights. United States v. Mra, 994 F. 2d

1129, 1138 (5th Gr. 1993).

2.
a.

The decision to prosecute one person and not another is a
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proper exercise of executive discretion with which we are reticent
tointerfere. United States v. Hoover, 727 F.2d 387, 389 (5th Cr
1984). To establish that the governnent has engaged i n unconstit u-
tionally discrimnatory selective prosecution, a defendant nust
make a two- pronged show ng.

First, he needs to nmake out a prima facie showi ng that he has
been singled out for prosecution but others simlarly situated of
a different race were not prosecuted. See United States .
Armstrong, 517 U S. 456, 465 (1996); United States v. Sparks,
2 F.3d 574, 580 (5th Gr. 1993); Hoover, 727 F.2d at 389. I n
Arnmstrong, the Court stated, “The vast mpjority of Courts of
Appeals require the defendant to produce sone evidence that
simlarly situated defendants of other races could have been
prosecuted, but were not, and this requirenent is consistent with

our equal protection case |aw. Armstrong, 517 U S. at 469.
Second, he nust denonstrate that the discrimnatory selection of
hi mfor prosecutionis invidious or in bad faith, in that it rests
on such inperm ssible considerations as race, religion, or the
desire to prevent his exercise of his constitutional rights. See
Sparks, 2 F.3d at 580; Hoover, 727 F.2d at 389.

I n maki ng these requisite show ngs, the defendant nust rebut
the presunption that the governnent nade its decision to prosecute

in good faith and in a nondi scrimnatory manner. Hoover, 727 F.2d

at 389. To dispel the presunption of prosecutorial good faith, “a
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crim nal defendant nust present 'clear evidence to the contrary."'”
ld. at 465 (quoting United States v. Chemcal Found., Inc.,
272 U.S. 1, 14-15 (1926)).

A defendant is not automatically entitled to an evidentiary
hearing to make the required showing. He nust first present facts
“sufficient to create a reasonabl e doubt about the constitutional -
ity of [his] prosecution” resulting from sel ective prosecution.?
Mere statistical evidence of racial disparity usually wll be
per se insufficient to support an inference of any “unacceptable
risk” of racial discrimnation in the admnistration of capita

puni shment. MC eskey v. Kenp, 481 U. S. 279, 294-97 (1987).

b.

Webster has failed to nmake a sufficient show ng that he was
singled out for selective prosecution. He has not even attenpted
to show that other simlarly situated individuals commtting
simlar acts were not prosecuted. Such a showng would be
chal | engi ng under the FDPA, as no one yet had been prosecut ed under
that Act when Webster was indicted. But Webster also did not
attenpt to nake t he show ng under ot her federal death penalty acts.

Webster relies primarily on his statistical evidence, which

2% United States v. Jennings, 724 F.2d 436, 445-46 (5th Cir. 1984) (finding
bare generic allegations concerning the selective prosecution of racial groups
insufficient tojustify anevidentiary hearing); United States v. Ranmrez, 765 F. 2d
438, 440 (5th Cir. 1985) (hol di ng “concl usi onal allegations of i nmperm ssible nmotive
are not sufficient” to denonstrate the governnent acted in bad faith).
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under McCl eskey fails to rebut the good faith presunption. Wbster
cites McC eskey, 481 U S. at 293 n.12, which may allow finding a
constitutional violation (or prima facie finding thereof) in very
limted circunstances if the data presents a “stark” enough
picture. But the 66%figure Webster provides is no nore stark than
were the statistics in the Bal dus Study at issue in Md eskey.?

Webster also argues that counsel would have shown that they
had requested that the Departnent of Justice consider this racial
di sproportionality as a factor mtigating agai nst authorization of
the death penalty in this case, and the governnent refused because
of “the purported 'race neutrality' required by DQJ policies in
capital charging decisions.” Li kewi se, Webster contends that
“failure of the Governnent to '"affirmatively act' to overcone such
racially discrimnatory application” of the death penalty “anounted
to purposeful discrimnation.” This, however, fails to establish
the discrimnatory purpose required under the second prong of the
sel ective prosecution test.

Di scrimnatory purpose “inplies that the decisi onmaker
selected or reaffirnmed a particular course of action at least in
part 'because of,' not nerely '"in spite of," its adverse effects

upon an identifiable group.” 1d. at 291 (quotation omtted). The

25 Bal dus reported that Georgi a prosecutors sought the death penalty in 70%
of the cases involving black defendants and white victinms, 32% of the cases
i nvol ving white defendants and white victins, 15% of the cases involving black
def endants and bl ack victinms, and 19%of the cases i nvol vi ng white def endants and
bl ack victins. See MO eskey, 481 U S. at 287.
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above evidence, at best, shows action in spite of a putatively
adverse discrimnatory effect and not purposeful discrimnation.
Furthernore, a non-discrimnatory explanation for seeking the
death penalty against Whbster is evident on the facts: It is
justified by the objective circunstances of the crinme and the
sufficiency and availability of evidence to prove the required
el ements under the law. These are the precise considerations the
Suprene Court identified as proper and | egitimate grounds for such
a deci sion. See id. at 307 n.28. The verdict attests to the
obj ective considerations, and Webster has nmade no effort to rebut

t hem

3.

Webster’s attenpt to obtain discovery on the issue stands on
equal ly faulty ground. In Arnstrong, the Court addressed the issue
of the show ng necessary to obtain discovery on a claim of
sel ective prosecution based on racial discrimnation. The Court
first quickly disposed of any claim for discovery under FED. R
CRM P. 16, stating, “W hold that Rule 16(a)(1)(C authorizes the
defendants to exam ne Governnent docunents material to the
preparation of their defense against the CGovernnent’s case-in-
chief, but not to the preparation of sel ective-prosecution clains.”
Armstrong, 517 U S. at 463.

Webster contends that a defendant “necessarily has a |esser
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burden when seeking discovery to aid in proving the elenents of a
prima facie case of selective prosecution.” The Court, however,
hel d squarely agai nst Webster’s assertion, stating, “The justifica-
tion for a rigorous standard for the elenents of a selective
prosecution claimthus require a correspondi ngly rigorous standard
for discovery in aid of such a claim” 1d. at 468.

Finally, Wbster argues that he requested the discovery al so
to establish mtigating evidence that a death sentence would
propagate a racially discrimnatory application of the federal
death penalty. Webster makes no argunent other than that a
defendant is entitled to present any mtigating evidence, which he
was deni ed by denial of the discovery request.

The governnent aptly responds that the Arnstrong discovery
rule for selective prosecution applies, requiring a prim facie
show ng. Any other rule would allow circunvention of Arnstrong’s
requi renents.

Furthernore, the Court in Arnstrong justified its high
standard for discovery in selective prosecution clains, explaining:
Judicial deference to the decisions of [prosecutors]
rests in part on an assessnent of the rel ative conpetence
of prosecutors and the courts. Such factors as the
strength of the case, the prosecution’ s general deter-
rence val ue, the Governnent’ s enforcenent priorities, and
the case’'s relationship to the Governnent’s overall
enforcenent plan are not readily susceptible to the kind
of analysis courts are conpetent to undertake. It also
stens from a concern not to unnecessarily inpair the
performance of a core executive constitutional function.

Exam ni ng the basis of a prosecution delays the crim nal
proceeding, threatens to chill Jlaw enforcenent by
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subj ecting the prosecutor’s notives and deci si onmaki ng to
outside inquiry, and may underm ne prosecutorial effec-
tiveness by reveal i ng the Governnents enf orcenent policy.
517 U. S. at 465 (citations and quotations omtted). The conpetency
concerns apply a fortiori when lay jurors are asked to analyze
prosecutorial deci sions.
In addition, Webster had the statistical evidence regarding
the allegedly discrimnatory manner in which the nodern federa
death penalty has been applied and yet chose not to attenpt to

introduce it during the sentencing hearings; this may indicate his

| ack of confidence in this evidence’'s mtigating val ue.

E

Webster contends that the district court erred in denying his
nmotion for post-trial discovery on the issue of whether one of the
case’s |l ead | aw enforcenent i nvestigators, Special Agent Fl oyd, had
“purchased” the testinony of a prosecution w tness, John Cay, by
allowing a conjugal visit at a private residence in violation of
agency guidelines. Whbster argues that if discovery had verified
this claim it would have inpeached the testinony of Cay and

Fl oyd, thus constituting grounds for a new trial.

1
We review discovery rulings for abuse of discretion. United

States v. Dukes, 139 F. 3d 469, 476 (5th Cr.), cert. denied, 119 S.
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. 215 (1998); United States v. Johnson, 127 F.3d 380, 391 (5th
Cr. 1997), cert. denied, 118 S. C. 1174 (1998). W w |l order a
new trial based on discovery violations only where the party
denonstrates prejudice to his substantial rights. Dukes, 139 F.3d
at 476. To prevail, then, Webster nust establish that “there is a
reasonabl e probability that, had t he evi dence been di sclosed to the
defense, the result of the proceeding would have been different

[A] reasonable probability is shown where the non-
di scl osure 'coul d reasonably be taken to put the whole case in such
adifferent light as to underm ne confidence inthe jury verdict."'”
United States v. Visher, 106 F. 3d 622, 634 (5th CGr. 1997) (quoting
Westl ey v. Johnson, 83 F. 3d 714, 725 (5th Gr. 1996), cert. deni ed,

117 S. C. 773 (1997)).

The governnent introduced testinony from Cay during the
rebuttal portion of the penalty phase. Cl ay, who had charges
pendi ng agai nst himfor drug dealing that included the possibility
of alife sentence, was taken to the hol dover cell on the second
floor of the federal courthouse. Wen he arrived from the
Mansfield Correctional Enforcenent Center, Wbster was present in
t he hol dover cell. Webster then left and cane back and began
j unpi ng around, saying that “there has got to be a God” because his

trial had been set to a |ater day. Clay testified that Wbster
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al so preached a thirty-m nute sernon, “quot[ing] scriptures out of
the Bible that has to be photographic in his m nd because it was so
accurate.” Cay and Webster conversed in “pig latin” after Wbster
started using it. Cay denonstrated pig latin for the jury.

Webster then told Cay about a “master mnd plan” to arrange
for each of them to have sexual contact with a female inmate by
mani pul ating the visiting process. Before the two nen were taken
back to Mansfield, Wbster told Cay that he would wite a letter
to himinpiglatinto explainthe plan. Wbster in fact sent such
aletter to CaySSthe letter was i ntroduced into evidence, with the
defense stipulation that Wbster had authored it. Wth the
prosecutor reading the letter, Cay interpreted sone of the slang
used.

Clay also testified that he was cooperating with the govern-
ment in hopes of a sentence reduction. Counsel for Wbster
questioned C ay about his crimnal background and his current
charges, and attenpted to inpeach Clay by inplying that he was
angry with Webster because Wbster allegedly had witten a letter
to Cay’'s girlfriend, who also was a prisoner at the Mnsfield
Correctional Center.

Floyd testified during the penalty phase regarding oral
statenents Webster nmade while in custody. The statenents included

that killing Lisa Rene was “just business.”?®

26 Fl oyd al so provi ded sone of the testinobny relevant to the admi ssion of
(continued...)
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Approxi mately two nonths after trial and two days after filing
a notion for newtrial, Webster filed an addendumto his notion for
new trial, setting forth an allegation froma | ocal newscast that
Fl oyd had permtted Clay to engage in a conjugal visit with day’s
girlfriend after Floyd had taken Clay fromthe detention center for
an unrel ated i nvestigation. Wbster alleged that this “reward” to
Cl ay shoul d have been reported to the defense pursuant to Brady v.
Maryl and, 373 U.S. 83 (1963). Webster asked the court to order the
governnent to disclose any information that reasonably could be
obtai ned regarding inducenents given by Floyd to Cday and,
specifically, that the governnent be ordered to disclose the
results of any investigation relating to the matter. The govern-
ment al ready had volunteered to provide the requested information
to Webster, subject to confidentiality limtations.

In its response to the notion for new trial, the governnent
reaffirmed its continuing obligation and intention to disclose any
mtigating or inpeaching evidence. The governnent further noted
that it would work with Wbster’s counsel to help them secure
affidavits that had been filed in other cases in connection with
the allegations. Wbster then filed a notion in which he requested
the court to

order the attorneys for the governnent to produce and

26(...conti nued)
Webster’s confession. As di scussed above, the district court properly denied the
notion to suppress the confession; the questi ons Wbster rai ses regardi ng Fl oyd’ s
credibility do not alter that determ nation.
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hand over to the defense counsel all information associ -
ated with the activities of Special Agent Garrett Floyd
of the Federal Bureau of Investigation that are rel ated
to the granting of inducenents, favors, privileges,
rewar ds, concessions or anything of value to any w tness
directly or indirectly associated with this instant case.
Thi s order should extend as well to any other case which
is, or may be, a part of a systematic action on the part
of Agent Fl oyd or ot her governnent actors to grant favors
to witnesses in return for their testinony.

Counsel for Webster acknow edged t hat he had recei ved copi es of the
affidavits used in other cases involving the sane allegation and
t hat defense i nvestigators were | ooking i nto ot her possi bl e sources
of information.

In response to the notion for post-trial discovery, the
governnment noted that the district court having jurisdiction over
the cases in which this allegation had been made had determ ned
that Fl oyd was unaware that C ay had had sexual contact while in
Floyd’s custody and that a new trial was not warranted. The
governnent asked the court to deny Wbster’s post-trial notion
because the notion was too broad, and again reiterated its
conti nui ng di scovery obligation.

The court denied Wbster’s notion, stating that even

assumng that all of the facts asserted in [Wbster’s]

notion and t he addendumare trueSSt hat the Federal Bureau

of Investigation Special Agent assigned with primry

responsibility for investigating this case took federal

prisoner John Clay fromhis detention facility, trans-
ported himto the hone of a fermale friend, and know ngly
allowed Clay and the female to engage in sexual activi-

ties, all in exchange for Clay’'s testinony in this cause,

and the prosecutor knowi ngly withheld this information

f rom Def endant ,

the evidence was not naterial. Citing United States v. Bagl ey,
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473 U.S. 667, 682 (1985), the court found that even if this
i nformati on had been di scl osed before trial, the result woul d have

been t he sane.

3.

The court did not abuse its discretion in denying the notion
for post-trial discovery. Even assum ng the allegations are true,
they fail to underm ne confidence in the verdict. Cay was only
one of many governnent w tnesses who testified to rebut Wbster’s
clai mof nmental retardation, including school teachers, counsel ors,
principals, enployers, and detention center personnel. Much of
Clay’s testinony focused on the letter witten by Whbster’s own
hand that set forth the “plan” for a sexual rendezvous with fenal e
inmates. It is evident fromthe record that Webster concocted the
el aborate schene to manipulate the detention center’s visitation
system and sought Clay’'s assistance. CCay’'s other testinony could
be redacted, and there would still be anpl e evidence to support the
jury’s findings regarding Webster’s nental abilities.

Furthernore, Cay admtted that he had testified in hopes of
a reduced sentence, and the defense inpeached his testinony with
the allegation that Cay held a grudge agai nst Wbster. Further
i npeachnent via the possible quid pro quo of sex for testinony
i kel y woul d not have affected nore than marginally the weight the

jury gave to Clay’'s testinony.
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Wth respect to Floyd' s testinony, he too was only one of many
W t nesses who testified regarding Webster’s future dangerousness.
O her wtnesses included Special Agent WIIliam Eppright, who
testified that, on an occasion separate fromthe one testified to
by Fl oyd, Webster said killing Lisa Rene was “strictly business.”
Mohanmed Ghene testified regarding Webster’'s attenpted robbery of
his clothing store and the shots Wbster fired at himfrom across
the street. Tlisha Booth presented testinony pertaining to a
shovi ng match over a piece of candy. Sylvia Henry, corroborated by
a security guard and Booth, testified that Wbster had assaul ted
her at a nightclub. Pine Bluff Police Departnent O ficer Lance
Lawhorn testified that, while he was transporting Wbster, Wbster
stated that if he was not in custody he would “kill the bitch” who
gave him a venereal disease. Even if Floyd' s testinony regarding
Webster’s oral statenents were redacted, the record provi des anpl e
evi dence of future dangerousness.

Mor eover, any danmage to Floyd's credibility caused by these
all egations would be mtigated by the finding of the district court
wWth jurisdiction over the cases where the allegations were
initially made that Floyd was unaware that C ay had any sexua
contact while in his custody and that a new trial was not war-
ranted. There is no reasonable probability that the verdict would
have been different had the jury known of the alleged Floyd-C ay
incident, so the court did not abuse its discretion in denying
di scovery.
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F
Webster argues the district court |acked a statutory or
constitutional (Fifth Anmendnent) basis to conpel himto submt to
a nental health exam by a governnent expert as a prerequisite to
introducing his own expert psychiatric testinony. W find no

error.

1

Al t hough conpel | i ng Webster to a governnent psychiatric exam
the court also granted, in part, Wbster’'s notion to limt the
scope of the exam Specifically, the court barred exam nation of
Webster’s future dangerousness. The governnent’s w tness, Dr.
Ceorge Parker, however, testified that he found that Wbster’s
incarceration would lead to “a potentially very dangerous situa-
tion.” Wbster argues this aspect of the testinony constitutes a
Fifth Amendnent viol ation.

Webster’s argunent falls well short of reversible error.
First, he mscharacterizes the record. There is no evidence that
any governnment expert was asked to?’ or did conduct an exam nation
of Webster with regard to his future dangerousness. The reports of
Dr. Coons and Dr. Parker state that they had sufficient data to

assess Webster’s future dangerousness w t hout exam nati on desi gned

27 When first contacted and hired, before the court’s liniting order,
Dr. Coons was informed that part of the examwould be for future dangerousness.
But nothing in the record indicates that either Coons or Dr. Parker actually
conducted an exam for future dangerousness.
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to uncover that. Qur reading of the record |eads us to concl ude
that, contrary to Whbster’s assertion, Coon’s testinony regarding
Webster’s future dangerousness did not turn on an exam nation in
violation of the court ordered limts.

Second, Webster never objected on these grounds, so he failed
to preserve the issue for appeal. Finally, even if such testinony
were given and properly objected to, the error of allowng the
testinony proves harm ess, because there is anple independent

evi dence to support a finding of future dangerousness. 28

2.
The Hall panel avoided the question of statutory authority
because it had not been properly briefed. See Hall, 152 F.3d
at 398. W now face the issue and conclude that the district court

had the authority to order the exam

a.

A district court’s decisions in overseeing crimnal discovery

are entitled to great deference. Al l eged error is subject to
review for abuse of discretion, and we will reverse only if a
def endant establishes prejudice to substantial rights. Dukes,

139 F.3d at 476; Johnson, 127 F.3d at 391. Because the court -

28 See Satterwhite v. Texas, 486 U.S. 249, 257-58 (1988) (citing numerous
cases for proposition that constitutional errors in crinminal trial are usually
subj ect to harnless error review).
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ordered examdid not violate Wbster’s constitutional rights, and
he makes no ot her claimof prejudice, any finding of authority to

order the exam negates prejudice to substantial rights.

b.

Al t hough Webster correctly asserts that the court |acked
statutory authority to order the psychiatric exam a district court
possesses i nherent powers “reasonably useful to achieve justice,”
In re Stone, 986 F.2d 898, 902 (5th Cr. 1993) (recogni zing several
categories of inherent court powers), including certain powers over
the adm nistration of civil and crimnal discovery, Natural Gas
Pi peline Co. v. Energy Gathering, Inc., 2 F.3d 1397, 1406 (5th Gr
1993). In fact, FED. R CRM P. 57(b) provides that where no | aw
or ruleis directly applicable, "[a] judge may regul ate practice in
any manner consistent with federal |law, these rules, and |oca
rules of the district." The existence of the federal rules does
not preenpt this power, if the rules do not exclude the exercise of
the specific putative inherent power. |d. at 1407.2° Before the
enactnment in 1974 of FED. R CRM P. 12.2, which establishes the
procedures governing psychiatric exans at trial, nunmerous courts
had recogni zed the existence of inherent judicial authority to

order a defendant to give the governnent notice of a psychiatric

29 See also United States v. Nobles, 422 U S. 225, 236 (1975) (finding that
FED. R CRM P. 16 did not preenpt an i nherent power of the judiciary in crimnal
trial).
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defense and to submt to exam nation by a government expert.3 This
court, too, in other circunstances, has found inherent power to
conpel a psychol ogi cal exam nation of a crimnal defendant.?3!
Acknowl edging that a district court has such inherent
authority furthers the goals of the FDPA. If the federal courts
have supervisory authority to “formulate procedural rules not
specifically required by the Constitution or the Congress” to
“preserve the integrity of the judiciary by ensuring that a
conviction rests on appropriate considerations validly before the
jury,” United States v. Hastings, 461 U S. 499, 505 (1983), that
authority nmust extend to the sentencing phase of a trial as well.
The FDPA provides, “[t]he governnent and the defendant shal
be permtted to rebut any information received at the [sentencing]
hearing, and shall be given fair opportunity to present argunent as

to the adequacy of the information to establish the existence of

%0 See, e.g., United States v. Al bright, 388 F.2d 719, 722 (4th Cir. 1968);
Pope v. United States, 372 F.2d 710 (8th Cir. 1967) (en banc), rev'd on other
grounds, 392 U.S. 651 (1968); Al exander v. United States, 380 F.2d 33 (8th Cir.
1967); Wnn v. United States, 270 F.2d 326 (D.C. Cir. 1959).

31 See United States v. Cohen, 530 F.2d 43, 47 (5th Cir. 1976) (hol di ng that
court possesses i nherent authority to order examand admt psychiatric testinony
regardi ng sanity at tine of offense in conjunctionw th examfor conpetency to stand
trial perforned pursuant to 18 U.S.C. § 4244); United States v. Mudy, 462 F. 2d 694,
697 (5th Cir. 1972) (sane); accord United States v. Malcom 475 F.2d 420, 424-25
(9th Cir. 1973) (sanme); G bson v. Zahradnick, 581 F.2d 75, 78 (4th Cir. 1978)
(sanme); United States v. Green, 544 F. 2d 138, 145 (3d Cir. 1976) (hol ding that court
possesses i nherent power to conpel examby own psychiatri st under 18 U. S. C. § 4244);
United States v. Phel ps, 955 F. 2d 1258, 1263 (9th Cir. 1992) (i nherent authority to
conpel psychiatric examto determ ne whet her rel ease appropriate after verdict of
not guilty by reason of insanity); United States v. Lewis, 53 F.3d 29, 35-36 n.9
(4th Cir. 1995) (holdingthat court didnot err in ordering psychiatric exam nation
inlight of defendant's stated intent torely on clai mof sub-normal intelligence
in support of entrapnent defense despite the technical inapplicability of rule
12.2(b)).
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any aggravating or mtigating factor, and as to the appropri at eness
in the case of inposing a sentence of death.” § 3593(c). Wbster
indicated his intention to present expert psychiatric testinony at
the sentencing hearing. The governnent would not have a “fair
opportunity” to rebut that testinony if it could not conduct an
exam nation of its own; and to ensure that the sentence rests on
appropriate considerations, the governnent nust have the opportu-
nity to rebut the defense’'s clains.*

Allow ng the court to require disclosure of the defendant’s
experts’ reports and to conpel the defendant to submt to a
gover nnment psychiatric examon the governnent’s notion constitutes
a fair procedure for achieving these goals in atinely manner. Cf.
FED. R CRM P. 12 (establishing simlar procedure for quilt-
i nnocence phase). The court had the inherent authority to order

the exam and, therefore, did not abuse its discretion.

G
Webster’s first challenge relating to venirenen all eges that
the court abused its discretion in granting the government’s Wtt
chal l enge of Linda Vicar. A reviewof the record reveals that the

court had sufficient grounds to grant the chall enge.

32 See Estelle v. Smith, 451 U.S. 454, 465 (1981) (noting that forbidding a
gover nrent exami nation “nmay deprive the State of the only effective neans it has of
controverting [the defendant’s] proof on an issue that he has injected into the
case”).
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1.

A court may excuse a prospective juror for cause because of
his views on capital punishnment if those views would prevent or
substantially inpair the performance of his duties as a juror in
accordance with the instructions and oath. VWai nwight v. Wtt,
469 U. S. 412, 424 (1985); WIllianms v. Collins, 16 F.3d 626, 633
(5th Cr. 1994). Determnation that a juror would automatically
vote against the death penalty in every case is not the only
situation in which that standard would require dismssal. Flores,
63 F.3d at 1355. The court has the discretion to excuse a juror
when it “is left with the definite inpression that a prospective
juror woul d be unable to faithfully and inpartially apply the | aw.”
ld. (quoting Wtt, 469 U S at 426). We give considerable
deference to the decision to excuse a juror on this basis, because

such deci sions are based on face-to-face credibility assessnents. 33

33 See Flores, 63 F.3d at 1355; see also Wtt, 469 U.S. at 426-29 (al though
i n habeas context, discussing universal reasons for deference); United States v.
Bryant, 991 F. 2d 171, 174 (5th Cir. 1993) (decisionto excuse juror for actual bias
revi ewed for nani fest abuse of discretion).

63



2.

Webster’s argunent focuses on Vicar’'s statenents that she
bel i eved capital punishnment was a deterrent to crine and that “the
possibility is there” that situations existed in which she could
i npose a death sentence. Based on this, Wbster believes her
ability to performher duties as a juror was not inpaired.

O her excerpts, however, support the governnent’s concern and
the court’s decision. Vicar stated, “I nean from one day to the
next, | don’'t have the sanme opinion of what | could do. | think
there coul d be, dependi ng on what the situations were, that | could
say, yes, that’'s what it should be, that’s what the penalty should
be. | don't consistently, fromday to day, think | could actually
do that if there really is alife sentence.”

I ndeed, in answering several questions, Vicar wavered on
whet her she coul d sentence a defendant to death if a life sentence

wi t hout parole option were a viable alternative.3 The governnent,

34 During questioning by the governnent, Vicar gave the fol | owi ng answers:

A | guess it’s not something that | have ever wanted to do.
| guess | have debated since we filled out that questionnaire
whether | could really do it or not, but that doesn't say
| don't think it's necessary. | guess | asked the question

this nmorni ng about whether we really had a |ife sentence that
were truly without parole or any chance of getting out.
| don't knowif | could tell you at this tine whether | could
nake a decision for the death penalty orSSl nean, | don't know
if | could sit here and tell you today whether | could really
do that or not. That’'s why | had the questions | had this
nor ni ng about whether if you're telling ne there really is a
life sentence without parole, if that is really true, if you
tell nme in the courtroomthat there is that option

Q . . . knowing that a person you night convict of an offense
(continued...)
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in objecting to Vicar, pointed to her deneanor, her |ong pauses
before answering questions, and her adm ssion of equivocation.
Al t hough she stated she could envision circunstances in which she
m ght be able to inpose a death sentence, the presence of the
alternative of a life sentence wthout parole raised serious
questions about her ability to follow the law. In addition, the
whol e of her testinony could have left the court with the inpres-
sion that she favored the death penalty as a theoretical necessity,
but woul d not be able to recommend it. The court did not abuse its
discretion in granting the challenge for cause for Vicar's

inability to apply the death sentence.

34(...continued)
like this is never going to be rel eased, ever, period, and
he's going to be in prison for the rest of his life, that
realistically you coul d never vote for the death penalty, then
you really need to let us know that now, okay?

A | guess | feel |ikeSSsince there is that other option, I’ mnot
sure. | thought before that | could vote for the death
penalty, but | don't really know, if it cane right downtoit,
if | could do it or not. |I'mnot saying that | could not.
| guess a lot of it would just have to do with the facts of
the case. | don't knowif |I could do it or not. | couldn’'t

tell you that | know | could or that |I know | couldn’'t.

Q . . . Wy do you feel that would be such a problenf
Real i stically, why do you feel that’'s a probl enf

A | guess I'mjust torn between the fact of whether | thought
there were cases that | have heard of that | thought that's
exactly what they deserved, but whether | coul dSSwhet her that
deci sionSSI guess whether it conflicts with ny religious
bel i efs, whether that decision should really be up to me or
not. | don’t knowif | could make that decision or if | could
be guaranteed that person would be in prison for life.
| guess it’'s probably prinmarily justSSjust sonething wthin
nyself that | don't know if | could do it or not, because
I mght think that person deserved exactly that, but whether
| should be the one here on earth to make that deci sion.
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H
Webster avers that the court abused its discretion in denying
several of his challenges for cause. He chal l enged venirenen
Deanna Hailey and Carolyn Coffelt on the ground that they stated

that if they found Wbster quilty of the primary offense of

ki dnaping resulting in death, they would have to answer “yes” to
the statutory aggravating factor that the defendant caused the
death of the victimduring a kidnaping. Wbster chall enged Ji nmy
Chanbl ess, Kristi Mgouirk, and Davi d Hof f man because all all egedly
were biased in favor of finding him guilty during the guilt-
i nnocence phase. The court denied these challenges, forcing
Webster to use perenptory challenges in all five cases. He now
says the denial of his for-cause challenges was an abuse of

di scretion. W disagree.

1

The Sixth Anendnent right to a fair trial includes the right
to an inpartial jury. Morgan v. Illinois, 504 U S 719, 727
(1992). In a capital sentencing context, there is the right to
chal l enge for a cause a juror whose views on capital punishnent
woul d “prevent or substantially inpair the performance of his
duties as a juror in accordance with his instructions and his
oath.” Wtt, 469 U S. at 424 (quoting Adans v. Texas, 448 U. S. 38,

45 (1980)). The governnent has the right to challenge for cause
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t hose veni renen whose views i n opposition to the death penalty wll
substantially inpair their duty. Id. As a corollary, the capital
mur der defendant has a right to challenge for cause any juror who
will automatically vote for the death penalty in every case
because that juror “wll fail in good faith to consider the
evidence of aggravating and mtigating circunstances as the
instructions require himto do.” Hall, 152 F.3d at 407 (quoting
Morgan, 504 U. S. at 729).

Al t hough Webster conplains that the failure to grant his
chal l enges for cause forced himto exhaust his perenptory chal -
| enges and, after running out, to take objectionable jurors, he
does not allege that any of the jurors who served was not i npar-
tial.3 W do not face, therefore, a pure constitutional challenge.
Cf. id. at 407-08.3% Rather, we address Wbster’'s statutory right
to the free exercise of his perenptory challenges as a neans of
i npl enmenting the constitutional guarantees.

“Whi |l e perenptory chal |l enges, or the nunber provided by FED.
R CRM P. 24(b) may not be constitutionally required, it does not

follow that a trial court’s wongful reduction of the nunber so

35 Webster asserts, without substantiation or explanation, only that he was
forced to take several “questionable” jurors.

36 The failure properly to grant a challenge for cause rises to the |evel
of a constitutional violation and warrants reversal only “if the defendant
exhausts all perenptory chall enges and an i nconpetent juror is forced upon him?”
Ross v. l ahoma, 487 U S. 81, 89 (1988). Absent such a showi ng, the defendant
has not been denied his Sixth Anendnent right to an inpartial jury. Wbster has
nmade no claimof inconpetent jurors.

67



provided is not reversible error on direct appeal.” United States
v. Miunoz, 15 F.3d 393, 395 n.1 (5th Cir. 1994).3% “'The denial or
inpairment of the right to exercise perenptory challenges is
reversible error without a showing of prejudice."” Hall, 152 F. 3d
at 408 (quoting United States v. Broussard, 987 F.2d 215, 221 (5th
Cir. 1993)). Because the district court’s predom nant function is
determning the credibility of the venirenen, however, “deference
must be paid to the trial judge who sees and hears the prospective
juror.” 1d. at 407 (quoting Wtt, 469 U. S. at 426). “We will only
second-guess the court’s decision that ajuror is unbiased if there

i s an abuse of discretion.” Id. (quoting Flores, 63 F.3d at 1357).

2.
a.
Webster contends that the court should have granted his

chal l enge to Deanna Hail ey because she autonmatically woul d answer

yes” to one of the statutory aggravating factors if she had found
him guilty. Specifically, Hailey said that if she had found a
def endant guilty of an intentional kidnaping that results in death,
she always would find the statutory aggravating factor of

8§ 3592(c)(1) to be true—that the defendant had caused the death

37 See al so United States v. Nell, 526 F.2d 1223, 1229 (5th Cir. 1976) (“[Als
ageneral ruleit is error for a court to force a party to exhaust his perenptory
chal | enges on persons who shoul d be excused for cause, for this has the effect of
abridging the right to exercise perenptory chall enges.”).
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during the conm ssion of the offense. 3

This, Wbster argues, runs afoul of Mrgan, because Hail ey
would fail to consider additional evidence before finding the
statutory factor. In addition, Whbster clains, Congress, when it
provi ded the aggravating factor, nust have contenplated a juror's
consi deration of sonething nore than or different fromthe evi dence
at trial; otherw se, the aggravating factor woul d be superfl uous.
We disagree; the court did not abuse its discretion in finding
Hai | ey unbi ased and capabl e of serving.

First, Mrgan does not apply here; it holds that a juror
shoul d be excused if a finding of guilt automatically would | ead
himto recommend a sentence of death. See Morgan, 504 U. S. at 729.
The instant alleged error is a far cry fromthat in Mdrgan. The
probl em of which Wbster conplains is that a finding of guilt
automatically would lead to the finding of an aggravating fac-
tor—Aot to a recommendation of death. An automatic finding of an
aggravating factor in no way runs afoul of Mrgan’s requirenent
that a juror appears able to “consider the evidence of aggravating
and mtigating circunstances as the instructions require himto
do,” id., because the automatic finding of an aggravating factor is
not the sanme as an inability to consider aggravating and mtigating
ci rcunst ances. A juror could find the aggravator of ki dnaping

resulting in death and yet determne that the mtigating factors

38 Hailey actually answered the question, “Yes, | guess so.”
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outwei gh that and other aggravating factors, sparing the defen-
dant’s life.*

Second, as we held in Jones and Hall, allow ng a juror, having
already found the existence of a certain set of facts beyond a
reasonabl e doubt during the guilt-innocence phase, to answer “yes”
to an aggravating factor based on the sane facts does not raise
constitutional problens. See Hall, 152 F.3d at 416-17; Jones
132 F.3d at 248-49. |Indeed, it nerely allows the jury to consider
the facts or elenents of the offense as an aggravating factor that,
having already been found beyond a reasonable doubt, it then
wei ghsSSjust  onceSSin determning whether to return a death
sentence. Allowng the factor to be wei ghed does not violate the
narrow strictures of Morgan, even if a juror believes the finding
of guilt automatically leads to a finding of the factor.

Finally, Hailey answered Wbster’s hypothetical questions in
ignorance of the law the court would instruct her to apply.
Contrary to Webster’s assertion, she did not inplicitly say she
woul d not followinstructions; to the contrary, she stated that she
would be able to follow the instructions and procedures. The
court did not abuse its discretion in finding that she woul d obey

t hose i nstructions when i nforned how to determ ne the exi stence of

%9 Cf. United States v. MVeigh, 153 F.3d 1166, 1206-08 (10th Cir. 1998)
(giving Morgan a narrow reach by hol ding that court need not all owthe defense to
ask venirenmen Mrgan-type questions that include consideration of facts and
circunstances beyond a nmere finding of guilt automatically leading to a
recommendati on of death under the FDPA).
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aggravating factors.*

b.

Webster finds error in the denial of his challenge for cause
to venireman Carolyn “Kay” Coffelt. Webster believes Coffelt
shoul d have been excused for the sane reason as for Hailey,
al though Coffelt nore anbiguously answered that she would
automatically find the first aggravating factor after finding
guilt.* Coffelt also explicitly stated she would be able to foll ow
the instructions and knew there was nothing automatic i n assessing
the death penalty. For the reasons given above, the district court

did not abuse its discretion.

C.
Webster clains the court shoul d have granted his chall enge for
cause of venireman Jimy Chanbl ess because he was predi sposed to

find Webster guilty. Chanbless, on his own initiative, inforned

the court that he had been exposed to pre-trial publicity, “and
what little | know about this, . . . |I’malready |eaning towards
the prosecution . . . . That’s not saying | couldn’t be swayed

with the evidence and everything that coul d cone up, but | have got

40 See Hal |, 152 F.3d at 410-11 (statenents inignorance of | awconbined with
affirmation that venireman will followinstructions allows district court to find
veni reman conpetent).

41 Coffelt answered, “Possibly.”
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to be honest at this point, the defense is not starting even with
t he prosecution.”

He also stated he |eaned toward the prosecution because
Webst er had been arrested, and “if soneone was arrested for this,
| feel like there was a reason for it . . . . | feel like there
was probably a good reason they were arrested. |’ mnot saying that

| couldn’t, again, be swayed . Based on these statenents,
Webster believes Chanbless should have been excused for cause
because he was predi sposed to find an arrested defendant guilty and
woul d shift the burden of proof onto the defense. W disagree;
ot her statenents Chanbl ess made denonstrate the court did not abuse
its discretion in denying the for-cause chall enge.

When questioned by the court, Chanbless agreed the verdict
must be based on the evidence presented in the courtroom and
believed he could limt hinself to such evidence. He affirmed that
the prosecution carries the burden of proving guilt beyond a
reasonabl e doubt, and would require as much with respect to every
element. He also believed he could give a fair trial to both the
def ense and the prosecution, putting his predisposition aside. The
court found himcredible in making these statenents and deni ed the
chal | enge for cause.

“A person is not automatically rendered unqualified to serve
as a juror nmerely because he has been exposed to nedi a coverage of
the charged crine. The i ssue becones whet her exposure to the nedi a
publicity wll preclude the individual from returning a verdi ct
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based solely on the person’s application of the law as stated to
the evidence presented.” Hall, 152 F.3d at 411 (quoting Bell wv.
Lynaugh, 828 F.2d 1085, 1093 (5th G r. 1987)). W “decline to
second-guess the district court’s determ nation, nade after face-
to-face credibility assessnent and thorough questioning, that
[ Chanbl ess] could faithfully follow the court’s instructions and
reach a verdi ct based sol ely upon the evidence presented at trial.”

|d.42

42 See al so Bel |, 828 F.2d at 1093 (hol ding that court properly declined to
strike venireman for cause in sinilar circunstances, where pre-trial publicity
predi sposed venireman to find guilt).
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d.

Webster contends the court should have granted his chal |l enge
for cause of venireman Kristi Mgouirk for a denonstrated bias
against him an inability to provide a presunption of innocence or
to follow the instructions not to listen to news reports. During
voir dire, Magouirk admtted, “l guess |I'’mnore prone to | ook for
evi dence to convict rather than evidence not to convict, reasonabl e
doubt.” She later clained not to be prone to convict, but “I fee
i ke the governnment nust a have good evidence to have this person
on trial.” She expressed her view that black nen “have a grudge
against nme and ny race” but asserted that that feeling would not
af fect her decision. She also stated, “I am all for the death
penalty. | would just as soon see themdie for their crine thanto
live out their life on ny taxes”; but she expl ained that she could
recommend a |ife sentence w thout parole.

Furthernore, she later reiterated her preconceptions of
evi dence of guilt because “if the person is charged, they nust have
good evidence.” She said, “I would like to give hima clean sl ate.
It’s just that, to be honest, yes, it’'s hard because he's here

So there has got to be sonething against him” She al so
recounted news stories on the crinme from as recently as the
previous day. It “would be pretty hard” for her not to discuss the
case wWith her husband and not to keep up with the press accounts.
Despite Webster’ s cl ai ns t hat Magoui rk showed bias and an inability
to follow the instructions, the court deened her capable of
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serving. W decline to second-guess that determ nation.

The decision is supported by anple evidence that, conbined
wth the court’s assessnent of Magouirk's credibility, justifies
its refusal to dism ss her for cause. As explained, know edge of
the case fromnews accounts does not preclude service, and Magoui rk
agreed she would follow the instructions to avoid the news, assune
anyt hing she heard outside the courtroom was fal se, and base her
deci sion solely on the evidence. She recognized that the govern-

ment carried the burden of proving guilt beyond a reasonabl e doubt.

She stated, “lI guess, since | haven’'t heard any evidence, | don’t
have anything against him So to nme he is innocent. Until | hear
the facts, then he is innocent, yes.” She affirned that she woul d

follow her oath as a juror and the court’s instructions, including
not di scussing the case with her husband. The court acted within

its discretion.

e.

Webster clains error in the refusal to grant his chall enge for
cause to venireman David Hoffman. Webster believes Hoffman
denonstrated bias resulting from Wbster's being charged wth the
offense and an inability to separate the victimfrom thoughts of
Hof f man' s own daughter. Hof fman testified that, based on news
accounts, he believed a girl naned Li sa Rene was ki dnaped, taken to
Arkansas, and nurdered, even though those were the elenents the
governnent woul d have to prove. Recogni zi ng the governnent had

75



brought charges, he admtted, “l guess for that reason alone |
woul d have to say that there’'s a certain bias there, or else he
woul dn’t be here.” Hof fman also stated that he mght find it
difficult to “wall off” thoughts of his daughter during sentencing,
and they mght affect his vote “to a certain extent.”

Hof f man sai d, however, “I believe that | would be able to
force [thoughts of ny kids frommnm mnd] and weigh purely on the
evi dence there.”*® He stated his viewthat much i nformati on com ng
fromthe nedia proved false. He believed he could keep an open
mnd, followhis oath as a juror, and base his verdi ct and sentence
recommendati on on the evidence and | aw.

A juror need not, and i ndeed cannot, | eave his experiences and
circunstances outside the jury room \What he nust do is base a
decision solely on the evidence presented, as seen in a fair and
unbi ased manner through the I ens of his experiences. The district
court found Hof fman excruciatingly honest, but dedicated to and
capabl e of overcomng any difficulties he mght have as a juror.
On this cold appel l ate record, we cannot find that determ nation an

abuse of discretion.

43 Hof f man denonstrated both the difficulty and, ultimately, his ability
to nmake a decision based on the evidence and not on his feelings for his
children:

Where | feel that | would have a harder tinme at that—walling that
off #+s if a guilty verdict is deternmined and sentencing begins

| would still, again, look at the individual evidence itself and
wei gh all the circunstances, but just being a human being, | have
experiences and feelings, and that’'s what makes us all individuals,

of course, and those feelings for ny children woul d probably end up
coming out in some formin the sentencing.
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l.
Before the jury retired for deliberations at the penalty
phase, the court excused one of the jurors and elevated an
alternate to replace him Wbster alleges the court erred, but we

di sagr ee.

1

Webster styles the claimof error as an abuse of discretionin
not granting a mstrial. W reviewa refusal to grant a mstrial
for abuse of discretion. United States v. WIllis, 6 F.3d 257, 263
(5th Gr. 1993). But Webster noved for a mstrial because the
court had substituted an alternate juror allegedly after the jury
had retired to consider its verdict. Under FED. R CRM P. 23(Db)
and 24(c), we review a decision to substitute jurors at that late
stage for prejudice. United Stated v. Huntress, 956 F.2d 1309
1316 (5th Gr. 1992); United States v. Helns, 897 F.2d 1293

(5th Gir. 1990).

2.

During the punishnment phase, but before the jury had begun
del i berations, the court excused juror Charles Fox after he cane to
court in severe pain froman autonobile accident. After extensive
di scussion with counsel for the defense and prosecution, the court

decided to substitute Fox with an alternate juror, Christopher
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Rawl i nson. Rawl i nson had sat through the guilt-innocence phase
but had neither participated in nor observed those jury delibera-
tions; he also sat through the penalty phase testinony. Wbster
moved for a mstrial and objected to using an alternate juror; the
court ruled against him |In the sentencing phase charge, the court
instructed the jurors, “As you will recall, a nenber of the jury
which returned the verdict in the guilt phase of the trial was
excused for health reasons. An alternate juror was substituted in
his place. You are instructed that this substituted juror shal

not be treated any differently than any other juror during your

del i berations.”

3.

Webster admts the propriety of dism ssing Fox. In fact, that
decision falls soundly within the court’s discretion: “The
district court has the discretion to renove a juror 'whenever the
j udge becones convinced that the juror’s abilities to performhis
duties becones inpaired.'” United States v. Leahy, 82 F.3d 624,
629 (5th Cr. 1996) (quoting Huntress, 956 F.2d at 1312). Wbster
conplains only of the lack of authority to replace Fox with an
alternate.

The court presented the parties with three alternatives:
continue with eleven jurors, inpanel an alternate, or declare a

mstrial and i npanel a new jury. The court observed that “the | aw
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isn't real clear” on howto proceed. The prospect of repeating the
entire penalty phase hearing nade the last alternative highly
unattractive, although that is the alternative Wbster urged; he
woul d not stipulate to an el even-nenber jury.

If this had taken place before the jury retired at the guilt-
i nnocence phase of the trial, the answer to the question would be
sinple, for rule 24(c) provides that “alternate jurors in the order
in which they are called shall replace jurors who, prior to the
time the jury retires to consider its verdict, becone or are found
to be unable or disqualified to performtheir duties.” Rule 24(c)
al so states, however, that all alternate jurors who have not
replaced a regular juror “shall be discharged after the jury
retires to consider its verdict.” 1Id.

When a juror is disqualified after the jury retires, on the
ot her hand, the court has the authority to require the jury to
proceed to verdict with only eleven nenbers, with or wthout
stipulation by the parties, and this shoul d be done particularly in
| engthy and conplicated trials.* W have expl ained our justifica-
tion for proceeding with eleven jurors instead of substituting an
al ternate:

An alternate juror replacing a regular juror after the

jury has comenced its deliberations nmay be unable to
participate equally with the other jurors, because he

44 See FED. R CRM P. 23(b); Huntress, 956 F.2d at 1317 (“We wish to
enphasi ze that district judges in this circuit should follow Rule 23(b) rather
than substitute alternate jurors when a juror is excused after deliberations
begin.”).
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w Il lack the benefit of prior deliberations. There is
a danger that the other jurors wll have already fornu-
| ated positions or viewpoints or opinions in the absence
of the alternate juror and then pressure the newconer
into possibly ratifying this predeterm ned verdict, thus
denyi ng the defendant the right to consideration of the
case by twelve jurors.

United States v. Quiroz-Cortez, 960 F.2d 418, 420 (5th Gr. 1992).
The conplication in the instant case, of course, is the
bi furcated trial. The FDPA provides that if the defendant is found
guilty, the court
shal | conduct a separate sentencing hearing to determ ne
the punishnment to be inposed. The hearing shall be
conduct edsSS

(1) before the jury that determ ned the defendant’s quilt;

(2) before a jury inpaneled for the purpose of the hearing
i fSS

(C the jury that determ ned the defendants guilt
was di scharged for good cause

A jury inpanel ed pursuant to paragraph (2) shall consi st
of 12 menbers, unless, at any tine before the concl usion
of the hearing, the parties stipulate, wth approval of
the court, that it shall consist of a |l esser nunber.

§ 3593(b).* How should a court apply rules 23 and 24, if at all,

4 This language allowing for the parties to stipulate to a jury of |ess
than 12 nmenbers is simlar to former rule 23(b), which did not allow the court
to order the case to proceed even absent stipulations. Bef ore changes to
rule 23(b) in 1983, casel awal |l owed a court to substitute an alternate juror even
when deli berations had begun, if the parties refused to stipulate to a jury of
fewer than 12 nenbers. See United States v. Phillips, 664 F.2d 971, 996 (For ner
5th CGr. Dec. 1981); FeD. R CRM P. 23(b), advisory conmittee note. In such a
case, the defendant had to show he was prejudiced by the use of the alternate
juror. See Huntress, 956 F.2d at 1316.
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when the jury has returned fromdeci di ng one verdi ct but has yet to
retire to consider the second? This presents an issue of first
I npr essi on.

The Federal Rules of Crimnal Procedure apply to sentencing
hearings; FED. R CRM P. 1 provides, “These rules govern the
procedure in all crimnal proceedings in the courts of the United
States . . . .7 Rule 54, Fep. R CrRM P., excludes certain
proceedi ngs, but not sentencing hearings. Section 3593(c) waives
rule 32(c)’s presentence report requirenent, which suggests the
negative inplication that the Rules of Crimnal Procedure usually
do apply to sentencing hearings under the FDPA. The district court
correctly | ooked at rules 23 and 24, therefore, in deciding what to
do after excusing Fox. But how should a court apply these rules in
light of the fact that they fail to contenplate a bifurcated
proceedi ng?

| f, hypothetically, the entire jury had been discharged for
good cause after returning its guilty verdict, the court woul d have
i npanel ed an entirely new one pursuant to 8 3593(b)(2). Presum
ably, that jury would have included alternates. |f the court then
had di scharged a juror for cause before the jury had retired to
consider the sentence, would the court have been entitled to
el evate an alternate? Rule 24(c) answers in the affirmative
(alternate “shall replace” juror excused before jury retires).

The superficial conclusion, then, is that the court has the
sane authority to i npanel an alternate when the sane jury sits for
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both phases of the trial. And this conclusion answers Wbster’s
primary contention: Because an alternate was avail able and the
jury had not retired to deliberate onits sentence recommendati on,
the court had the authority, under rule 24(c), to elevate the
al ternate.

The answer, unfortunately, is not so facile, for rule 24(c)
al so provides, “An alternate juror who does not replace a regular
juror shall be discharged after the jury retires to consider its
verdict.” This mandatory | anguage appears to conpel the court to
dismss the alternate jurors once the jury retires at the end of
the first phaseSSwhen the jury first retires to consider its
verdict. |If the court were to follow this mandatory | anguage, no
alternates would remain to be substituted for jurors whomthe court
m ght have to discharge before the end of the second phase.* In
fact, the court dismssed three of the five alternate jurors; the
remai ning two were retained for the penalty phase of the hearings.

The court erred in not dismssing the juror at the end of the
first phase. The mandatory | anguage of rule 24(c) requires the
court to dismss the alternates when the jury retires to deliber-
at e. This concl usion adheres faithfully to the |anguage of the
rul es.

Nevert hel ess, we affirmthe sentence. Wbster did not object

46 \W\ebster points out that when the jury was first inpaneled, the court
instructed that “once the deliberations begin, we will dism ss any alternate who
has not been seated as a prinary juror.”
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tothe failure to dismss the alternates at the tine; he conpl ai ned
only of elevating an alternate to the jury and not granting a
mstrial.?% Because the jury had not retired when the court
di sm ssed Fox and substituted Rawl i nson, any available alternate
could be elevated consistent with the rule. Wbster, therefore,
wai ved the objection he should have nmadeSSthe failure to dismss
the alternates. When the defendant has wai ved an objection for
failure to follow the substitution rules, an error al one does not
warrant reversal; we also review for prejudice fromthe resulting
el evation of the substitute.?®

Webster did not suffer prejudice. The court provided the jury
wth an instruction to include the new juror equally in all
del i berations. Furthernore, the jury had not started deliberating
at the penalty phase. Those issues were distinct from those
deci ded at the guilt-innocence phase; any overlap is irrel evant,
because the jury specifically was i nstructed to consi der everything
as if for the first tinme. Interestingly, on the sole penalty phase
issue as to which prejudice seens possible, which is in the first
aggravating factor that overl apped with the offense decided in the

first phaseSSkidnaping in which death resultsSSthe jury failed to

47 On appeal, Webster focuses on the same conplaint. In sone places,

however, he nentions the failure to dismss the alternates when deliberations
began at the guilt-innocence phase.

48 See Huntress, 956 F.2d at 1316-17 (hol ding that failure to make t he proper
objection to violation of juror rules leads to review for prejudice in the
substitution).
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find the aggravating factor. Wbster’s generic clains of prejudice
fail, as there is nothing inherently prejudicial in a rule 24(c)

vi ol ati on. See Huntress, 956 F.2d at 1316 n.7.

J.

Webster contends that the court erred in excusing juror Urbano
Gonez on learning that, in response to the juror questionnaire, he
had not di scl osed past encounters with the judicial system At the
very |l east, Webster clainms, the court erred by not recalling Gonez
to ask himfurther questions. W conclude the court acted within
its discretion by di smssing Gonez, even absent further questioning

to determ ne whet her he had |1 ed.
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1.

After the court qualified Gonez as a juror, the prosecutor
notified the court that it had uncovered a crimnal record for him
The governnent challenged Gonez for cause because he had not
answered his questionnaire truthfully. The governnent presented
evi dence that Gonez had been charged with shoplifting and spent
three days in county jail, had been convicted of aggravated assault
on a police officer and recei ved one nonth of confinenent, *° and had
been convi cted of aggravated assault with a deadly weapon for which
he received five years' probation. None of these was nentioned in
Gonez's answer to the questionnaire.® Over defense objections, the
court dismssed Gonez for providing false information, wthout

recal ling himfor questioning.

2.

The court has discretion to excuse an untruthful juror.% The

49 The parties agree this nust have been pled down to some | esser offense,
gi ven the puni shrment.

50 The npst evident problemis with the response to Question 73, “Have you or
a relative been convicted of any offense other than a traffic ticket?” Gonez
checked “Yes,” and under “details” noted “brother-in-law childabuse.” Five other
guesti ons wer e answered i naccurately, given Gonez's record of arrests, convictions,
and probation.

51 United States v. Fryar, 867 F.2d 850, 853 (5th Cir. 1989); United States
v. Col eman, 997 F. 2d 1101, 1105 (5th Cir. 1993) (“Atrial judge nay 'renove a j uror
whenever the judge becones convinced that the juror’'s abilities to performhis
duti es have becone inpaired.'”) (quoting United States v. Dom nguez, 615 F. 2d 1093,
1095 (5th Cir. 1980)). Wbster argues that nmere abuse of discretionreviewprovides
i nsufficient protection to a capital defendant and that the hei ghtened need for
reliability in capital cases should conmpel us to exanmine errors with greater
scrutiny. He provides no authority for this claim and we see no reason to depart

(continued...)
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scope of the examnation, if any, into juror msconduct rests
within the court’s sound discretion. Fryar, 867 F.2d at 854.°%2 W
W Il not disturb the court’s findings on this issue except for want
of factual support. Col eman, 997 F.2d at 1105. No evidentiary
hearing is necessary. ld. (holding that court properly excused
juror after governnment informed court that juror had failed to
di scl ose he had been subjected to two ATF investigations). I n
light of the deferential standard, the court acted within its

discretion in granting the challenge for cause.

K
Webster argues the court erred in denying his Batson notion,
objecting to the governnent’s use of perenptory chal |l enges on bl ack
veniremen. We find no clear error in the court's acceptance of the

governnent's non-racial justifications for the strikes.

1.
After voir dire, the court presented the parties with a |ist
of sixty potential jurors, of whom five were black and one was

Asi an. %3 Each side exercised its twenty chall enges. Webst er

51(...continued)
fromthe ordinary standard of review

52 See al so Rosal es-Lopez v. United States, 451 U.S. 182, 189 (1981) (district
court has broad discretion in determ ning how best to conduct voir dire).

53 There al so were several hispanics whomthe government did not strike.
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objected to the governnent’s strikes elimnating the Asian and the
five blacks. To establish his prima facie case of racial discrim-
nati on, Wbster relied solely on the fact that the governnent had
stricken all black jurors. The court questioned whether this nade
out a prima facie case, but nonethel ess called on the governnent to
provide rationales for its strikes.

The governnent provided race-neutral rationales. Webst er
filed a nmotion disputing those reasons for each of the black
jurors.® \Wbster argued the reasons were a pretext and that the
prosecution did not strike other simlarly-situated jurors who were
not bl ack. The governnent filed a response expl ai ning why it found
the jurors Webster clained to be simlarly situated were in fact
different.

The court entered an order denying Webster’s Batson notion,
finding that (1) the notion was untinely; (2) Webster had failed to
make out a prima facie case; (3) the governnent’s race-neutra
reasons were believable; and (4) Wbster had failed to prove

purposeful discrimnation. W affirmon the l[atter two grounds.

2.
“The use of perenptory chal |l enges to excl ude venirenen 'solely

on account' of race violates the equal protection conponent of the

54 \Webster conceded a legitimate reason existed for the Asian jurorSs
difficulty with the English | anguage.
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due process clause of the fifth anmendnent.” United States v.
Terrazas Carrosco, 861 F.2d 93, 94 (5th G r. 1988). Courts address
Batson clainms under the famliar burden-shifting schene. See
Bat son v. Kentucky, 476 U S. 79, 96-97 (1985); United States v.
Fields, 72 F.3d 1200, 1206 (5th Gr. 1996). “The Suprene Court has
outlined a three-step process for determ ning whether perenptory
stri kes have been applied in a discrimnatory manner. First, the
claimant nust nmake a prima facie showing that the perenptory
chal | enges have been exercised on the basis of race. Second, if
this requisite showing has been nade, the burden shifts to the
party accused of discrimnation to articulate race-neutral
expl anations for the perenptory chall enges. Finally, the trial
court nust determ ne whet her the claimant has carried his burden of
provi ng purposeful discrimnation.” United States v. Bentley-
Smth, 2 F.3d 1368, 1373 (5th Cr. 1993); see also United States v.
Huey, 76 F.3d 638, 640-41 (5th Cr. 1996). The party making the
claim of purposeful discrimnation bears the ultimte burden of
persuasion. Bentley-Smth, 2 F.3d at 1373.

We assune, arguendo, that Wbster tinely made his Batson
nmotion and that he made a prima facie case. The court called on
t he governnent to provide race-neutral justifications for the use

of its perenptory strikes. Once a court has taken that step, we no
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| onger exam ne whether a prima facie case exits.> Qur decision

then, nust rest on (1) whether the governnent articul ated race-
neutral explanations for the exercise of its challenges and
(2) whet her Webster has denonstrated that those justifications are
pre-textual and that the governnent engaged i n purposeful discrim -

nati on.

a.

Unless adiscrimnatory intent is inherent in the explanation,
the reason offered should be deenmed race-neutral. Her nandez,
500 U.S. at 360 (plurality). “[Tlhe ultimate inquiry for the judge
i s not whether counsel’s reason i s suspect, or weak, or irrational,
but whether counsel is telling the truth in his or her assertion
that the challenge is not race-biased.” Bentley-Smth, 2 F.2d
at 1375. The “race-neutral explanation tendered by the proponent
need not be persuasive, or even plausible.” Huey, 76 F.3d at 641;
see al so Purkett v. Elem 514 U S. 765, 767-68 (1995). It sinply
must be race-neutral and honest. Det erm ni ng whet her counsel

speaks the truth in offering its reasons turns on in-person

5 See United States v. Boussard, 987 F.2d 215, 221 (5th Cir. 1993)
("appel l ate revi ew shoul d not becone bogged down on the question of whether the
def endant made a prima faci e showing i n cases where the district court has required
an explanation")(citing United States v. Forbes, 816 F.2d 1006, 1010 (5th Cir.
1987)); see al so Hernandez v. New York, 500 U. S. 352, 359 (1991) (plurality) (“Once
a prosecutor has offered a race-neutral expl anation for the perenptory chal | enges
and the trial court has ruled on the ultimate question of intentional
discrimnation, the prelimnary issue of whether the defendant had nade a prina
faci e showi ng becones noot.").
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credibility assessnents, so we review for clear error. Huey,
76 F.3d at 640-41; Fields, 72 F.3d at 1206.

The governnent offered reasons for excusing each of the five
jurors, with concerns ranging froma juror's establishing a rapport
wi th defense counsel to a fear that none of the five woul d be able
to recommend a death sentence when the tine came, and from
relatives with crimnal records to relatives living in the city
where the nurder took place. The court accepted and believed these
expl anations. Having reviewed the record, we cannot say the court

clearly erred.

b.

At the third stage of the inquiry, Wbster bears the burden of
establ i shing that the governnent engaged i n “purposeful discrimna-
tion” based on race. Purkett, 514 U S. at 767; Bentley-Smth,
2 F.3d at 1373 (“The ulti mate burden of persuasion always lies with
the party making the claimof purposeful discrimnation.”). The
“[p]roof of racially discrimnatory intent or purpose
"inplies nore than intent as volition or intent as awareness of
consequences. It inplies that the decision maker selected a
particul ar course of action at l|least in part because of, not in
spite of, its adverse effects upon an identifiable group.'” United
States v. Grcia, 1 F.3d 330, 335 (5th Cr. 1993) (quoting

Her nandez, 500 U. S. at 360). Wbster fails to neet this burden.
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Webster offers no direct evidence of purposeful discrimna-
tion, but rather argues that the governnent’s proffered reasons are
pretextual, and the governnent did not dismss simlar white
jurors.% Because the determnation turns on credibility assess-
ments, we review for clear error at this stage as well. Bentley-
Smth, 2 F.3d at 1373; United States v. Seals, 987 F.2d 1102, 1109
(5th Gir. 1993).

The governnent of fered di stingui shing characteristics for each
of the jurors Whbster clains were simlarly situated. They had
di fferent conbinations of qualities, and sone had nore governnent -
desired qualities than did the jurors the governnent preenpted.
See United States v. Jinenez, 77 F.3d 95, 100-01 (5th G r. 1996)
(other redeem ng qualities relevant). Although Webster asserts the
proffered reasons for striking the black jurors are nmere proxies
for race, he provides no basis as to why; and the reasons resenbl e
ones we have accepted in the past.® The court did not find the
proffered reasons pretextual and found no other evidence of

pur poseful discrimnation; we cannot say it clearly erred.

56 See Bentley-Snith, 2 F.3d at 1374 (noting difficulty of bringing forward
such evi dence, and frequent necessity of relying on rebuttal of proffered reasons
and conparison to jurors not stricken).

57 See, e.g., United States v. Fields, 72 F.3d 1200, 1206 (5th Gr. 1996)
(juror trying to develop rapport with defense attorney); United States wv.
Stedman, 69 F.3d 73, 739 (5th CGr. 1995) (potential juror’s brother convicted of
a crimnal offense, another potential juror appeared disinterested; another juror
had lived in area of concern in the case; another juror’'s sister had been
arrested for a narcotics charge); United States v. Jackson, 50 F.3d 1335, 1341
(5th CGr. 1995) (prosecutor believed that potential juror gave hostile |ook to
prosecutor); United States v. N xon, 977 F.2d 921, 923 (5th Gr. 1992) (potential
juror appeared to prosecutor to express aninosity toward prosecution).
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L

The court forced Webster to choose one of two expert psychi at -
ric witnesses to testify during surrebuttal. Wbster clains this
limtation violated his due process rights. W find no error.

Webster styles his claimof error as a due process viol ation.
Due process requires a fair opportunity to defend against the
charges, including calling and cross-exam ning W tnesses; keeping
information, including witnesses, fromthe jury may violate due
process. See, e.g., Mntana v. Egelhoff, 518 U S. 37 (1996)
Chanbers v. M ssissippi, 410 U S. 284, 294 (1973); Wshington v.
Texas, 388 U. S. 14, 23 (1967). *“Just as an accused has the right
to confront the prosecution’s wtnesses for the purpose of
chal l enging their testinony, he has the right to present his own
W tnesses to establish a defense. This right is a fundanenta
el emrent of due process of law” United States v. Thonpson,
130 F.3d 676, 686 (5th Cr. 1997), cert. denied, 118 S. Q. 2307
(1998) .

We never have intinmated, however, that this due process right
extends to presenting witnesses at surrebuttal. |ndeed, we know of
only two published opinions that have addressed |imtations on

surrebuttal in a due process context.® Even assum ng surrebuttal

%8 See United States v. Cark, 617 F.2d 180, 183, 187 (9th Cir. 1980)
(recogni zi ng as due process claim but treating under abuse of di scretion standard);
United States v. One Singl e Fani |y Resi dence Located at 15526 69th Drive N., 778 F.
Supp. 1215, 1219 (S.D. Fla. 1991) (finding due process violation for a conplete
deni al of surrebuttal).
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i nplicates due process concerns, we cannot say that the court’s
limtation of Webster’s surrebuttal to one of two expert w tnesses
whomt he court considered cunul ati ve was so arbitrary and fundanmen-

tally unfair as to deprive himof due process.?®

M
After entering a sentence of death on the verdict, the court
filed a finding entitled Factual Finding Regardi ng Mental Retarda-
tion in which the court stated, “Wbster is not nentally retarded
and . . . he possesses the requisite nental capacity to understand
the death penalty and why it will be inposed on him As a result,
t he def endant Webster is not exenpt under 18 U . S. C. § 3596(c) from
i npl ementation of the death penalty.”® \Wbster objects to this

finding on several grounds: (1) It was nade in contravention of

59 Typically, we review the decision to permt or deny surrebuttal under
t he abuse of discretion standard. See, e.g., United States v. Alford, 999 F. 2d
818, 821 (5th Cir. 1993); United States v. Mody, 903 F.2d 321, 330 (5th Gr.
1990). The Ninth Grcuit has examined a due process claim under the sane
st andar d. See Cark, 617 F.2d at 187. Under this standard, too, limting
surrebuttal that the district court considers cunulative rests soundly withinits
discretion. See, e.g., United States v. O Brien, 119 F.3d 523, 531 (7th Gr.
1997) (no abuse of discretion where surrebuttal would be cunulative); United
States v. Blackstone, 56 F.3d 1143, 1146 (9th Gr. 1995) (sane); United States
v. Wlford, 710 F.2d 439, 452 (8th Cr. 1982) (sane); United States v. Burgess,
691 F.2d 523, 531 n.19 (4th Cr. 1982) (sane); United States v. Stirling,
571 F.2d 708, 736 (2d G r. 1978) (sane).

60 Section 3596(c) provides,

A sentence of death shall not be carried out upon a person who is
nentally retarded. A sentence of death shall not be carried out
upon a person who, as a result of nental disability, lacks the
nental capacity to understand the death penalty and why it was
i nposed on that person.
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the FDPA;, (2) it was nade in derogation of Webster’s rights to due
process and effective assi stance of counsel; (3) it was contrary to
the greater weight of the credible evidence; and (4) it was
i nconsistent with the verdict on this issue.®% W conclude that the
court took proper action, and the finding was supported by the
evi dence.

Webster failed to object to the factual finding. Qur review,
therefore, islimted to plainerror. United States v. Cal verl ey,
37 F.3d 160, 162 (5th Cr. 1994) (en banc). To find plain error,
we nust perceive (1) an error by district court, in that it
deviated froma legal rule, (2) that was clear and, at a m ni num
obvi ous under current law at the tinme of the trial, and (3) the

error nust affect substantial rights. 1d. at 162-63.

1
Webster alleges the factual finding was in contravention of
the FDPA' s statutory schene, but the statute fails to address how
to ensure that the mandate of 8 3596(c) is carried out. Because
the statute fails to provide guidance, and no case has addressed
this issue, the lawis not pellucid; the court did not plainly err

inits sua sponte finding that Webster is not nentally retarded.

61 Webster intimates that inposing the death sentence on him if he is
nentally retarded, would violate the Ei ghth Arendnent. The Supreme Court has
rejected this argument. See Penry v. Lynaugh, 492 U S. 302, 340 (1989) (“[We
cannot hold today that the Ei ghth Amendnent precludes the execution of any
nentally retarded person . . . sinply by virtue of his or her nental retardation
al one.”).
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Webster argues that the statute provides sufficient guidance.
We di sagree. Webster points to 8§ 3593(b)(3), which provides that
the court wll act as a fact-finder “upon the notion of the
defendant and wth the approval of the attorney for the govern-

ment . Webster interprets this to preclude any fact-finding by the
court absent the defendant’s nption. The concl usion, however, does
not flow fromthe statute.

Section 3593(b) provides that “the judge who presided at the

trial . . . shall conduct a separate sentencing hearing to
determ ne the punishnent inposed. The hearing shall be
conducted . . . (3) before the court al one, upon the notion of the

defendant and wth the approval of the attorney for the govern-

nment . This provision refers only to the determnation of the
sentence; it is located in the section captioned “Special hearing
to determ ne whether a sentence of death is justified.” It in no
way inplies that all court fact-finding nust be on the defendant’s
not i on.

Webster also asserts that, in the absence of a specific
statutory schene, the only | ogical conclusionis that the jury nust
be the fact-finder on the issue of nental retardation. Thi s
“logical” claimsuffers fromgaps in reasoning.

First, only 88 3592 and 3593 address issues that a jury may be
called on to consider. Section 3592 lays out all of the factors
for the finder of fact to considerSSthe mtigating and aggravati ng
factors. Section 3593 explains the procedure for the sentencing
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hearing, including |aying out the options for who the fact-finder
may beSSjury, newy inpaneled jury, or judge.

Section 3596 addresses “Inplenentation of a sentence of
death.” It is here that Congress chose to indicate its restriction
on who could be execut ed. Pl acenent of the consideration here
rather than in the earlier sections addressing the issues for the
jury to consider in inposing the sentence, belies Wbster’s
assertion that the issue obviously belongs to the jury.

In addition, although Wbster did request and receive
subm ssion of the mtigating factor that he “is or may be nental ly
retarded,” he did not request a jury instruction that placed in the
jury's hands the job of factually finding whether Wbster is
mentally retarded. That the jury could consider whether Wbster
“I's or my be retarded” falls woefully short of the factual finding
required in 8§ 3596 of nental retardation to prevent the i npl enenta-
tion of the death sentence. The lack of a jury instruction
request, along with failing to object to the factual finding,
suggests that Webster’s “l ogi cal assunption” placing this issue in
the jury’s hands was no nore obvious to himat trial thanit was to
the district court.

The statutory schene sinply does not answer who decides this
i ssue, so we cannot say the court’s decision clearly contravened
t he FDPA. Gven the lack of clarity, the court did not commt

plain error in deciding the issue itself.
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2.

Webster asserts that the procedure the court chose violated
due process and deprived him of effective assistance of counsel.
Neither is true. Wbster rests these clains on the fact that the
court acted without statutory authority and without notice to him
Bare assertions aside, Wbster provides no analysis as to why the
court’s determnation violates the Constitution.

The alleged denial of effective assistance of counsel
presumably rests on Wbster’s lack of opportunity to present his
case. Even assuming this rises to the level of constitutional
error, it is harnless. Webster had just finished presenting
vol um nous evidence to the jury, in support of his claimof nental
retardation.® The court had anple information before it to nmake
its decision; indeed, just before the jury retired, Wbster had
asked the court to find himnentally retarded as a matter of |aw,
taking the mtigating factor out of the jury’s hands. Webst er
makes no showi ng of prejudice to his substantial rights by arguing
there i s sonething addi tional he woul d have presented to the court.
The court did not plainly err in failing to provide Webster with

notice, and did not deprive himof a fundanentally fair trial.

62 Cf. United States v. Bachynsky, 949 F.2d 722, 732-33 (5th Cir. 1991)
(holding that sentencing court cannot base decision on matters outside of
presentence report without notice to defendant to provi de “anple opportunity to
rai se his factual contention.”).
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Webster contends that the finding that he is not nentally
retarded is against the greater weight and credibility of the
evidence. The standard of reviewfor a finding that a defendant is
not nentally retarded under 8 3596 presents an issue of first
i npression. Because it is a factual finding, we adopt the clearly
erroneous standard. ©

The governnent presented substantial evidence to support the
finding. Furthernore, only four of the twelve jurors found that
Webster is or may be nentally retard and that he suffers from| ow
intellectual functioning. W cannot say the court clearly erred in

deciding that Wbster is not nentally retarded.

4.

Webst er contends that the court’s determ nation conflicts with
the verdict on this issue. Wbster fails to indicate the inport of
this argunent, aside fromsupporting his claimof a constitutional
violation and his assertion that the finding contradicts the
greater weight of the evidence.

Only four of twelve jurors concluded Wbster “is or nay be
mentally retarded.” Wbster’'s failure to convince a majority of
the jurors alone suggests the court’s finding is not inconsistent
wth the verdict. Furthernore, those four jurors found only that

he is or may be nentally retarded. Qobviously, this mtigating

63 Cf. United States v. Kimbrough, 69 F.3d 723, 733 (5th Cir. 1995) (noting
that we review factual findings in examining a sentence inposed for clear error).
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factor requires less certainty than does the determ nation that he
is not nentally retarded.

As a result of this lesser standard, we can conclude that
eight jurors were not convinced that he even “may be” nentally
retarded; they believed he was not. W cannot conclude that the
court’s agreenent with a mpjority of the jurors constitutes a

cl ear, obvious error.

N

Webster argues that the evidence does not support the speci al
findings of the existence of the aggravating factors and that the
sentence of death was inposed under the influence of passion,
prejudi ce, or sone other arbitrary factor. This contention stens
directly fromthe FDPA' s requirenent that a court of appeals “shal
consi der whether the sentence of death was inposed under the
i nfl uence of passion, prejudice, or any other arbitrary factor and
whet her the evi dence supports the special finding of the existence
of an aggravating factor required to be considered under section
3592.” 8§ 3595(c)(1).

Webster fails to distinguish between these two requirenents as
distinct responsibilities of an appellate court. Rat her, he
suggests that the only way we can fulfill our responsibility under
the provision as a whole is to conduct “a de novo review and a

bal anci ng of the evidence.” Any other nethod, Webster clainms, wll
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fail to ferret out which verdicts were i nposed under the inperm s-
sible factors.® An appellate court, however, is a court of review.
We do not sit as a second jury. Instead, we will address the two
aspects of our reviewin turn. See Hall, 152 F.3d 426 (addressing

each in turn, rather than engaging in one unified, de novo review).

1.

First, we nust determ ne whether the evidence supports the
jury’s special findings of the aggravating factors. The statute
does not clarify what standard of review we should use. Nothing in
t he FDPA, however, indicates that it alters our ordinary standards
of review.®® To protect the jury's domain, we apply the usua
standard of sufficiency of the evidence.®

“Review for sufficiency of the evidence is deci dedly narrowsSa
[finding of an aggravating factor] nust be affirned if a rational
trier of fact could have found that the evidence established the

essential elenents of [its existence] beyond a reasonabl e doubt.”®’

64 Webster al so suggests this requires a proportionality review, we see no
basis in the statute for such an assertion.

65 See United States v. Chandler, 996 F.2d 1073, 1083 (11th Cir. 1993)
(holding sinmilar provision of 21 US. C 8§ 848(q)(3) does not alter ordinary
st andards of review).

66 See Hal |, 152 F. 3d at 426 (finding “the record cont ai ns anpl e evi dence from
which the jury could conclude beyond a reasonabl e doubt” that the aggravating
factors existed).

67 United States v. Ramirez, 145 F.3d 345, 350 (5th Cir. 1998), petition for
cert. filed (Sept. 28, 1998) (No. 98-6687); United States v. Cluck, 143 F. 3d 174,
180 (5th Cir. 1998) (notingthat “we reviewthe evidenceinthe light nost favorabl e

(continued...)
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In view of this record, a rational jury could find beyond a

reasonabl e doubt that all four remaini ng aggravating factors exi st.

2.

Qur next responsibility is to ensure that the sentence was not
handed down under the influence of passion, prejudice, or sone
other arbitrary factor. Agai n, Webster asserts this requires a
de novo re-wei ghing of the evidence, for any other assessnent wl|
fail to negate the possibility that arbitrary factors were at worKk.

We question whether this is an accurate statenent of our
responsibility under the FDPA.%® W need not decide this issue
t oday, however, for we have already conducted a thorough re-
exam nation of the aggravating and mtigating factors in part
IV.A. 1.c, supra, as part of our harm ess error review. W also see
nothing in the record indicating that the sentence was i nposed
under the influence of passion, prejudice, or any other arbitrary
factor. The death sentence is warranted by the jury s specific

fi ndi ngs.

O

Webster | aunches a variety of attacks onthe constitutionality

87(. .. conti nued)
to the jury verdict”), petition for cert. filed (Sept. 26, 1998).

68 See Hall, 152 F.3d at 426 (stating that “[w] e have found nothing in the
recordindicatingthat thejury' s recommendati on of a death sentence was noti vat ed
in any degree by passion, prejudice, or any other arbitrary factor”).
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of the FDPA. W entertained and rejected nost of these argunents
in the past, see Hall, 152 F. 3d at 413-19; Jones, 132 F. 3d at 239-
42, foreclosing our reconsideration of them today.?® Those
argunents that we have not heard in the past we consider de novo.
See United States v. Bailey, 115 F.3d 1222, 1225 (5th Gr. 1997),

cert. denied, 118 S. . 866 (1998).

1

Webster’s constitutional challenges that we have addressed in
the past we deal wth expeditiously. Contrary to Wbster’s
argunents, (1) the FDPA provides sufficient safeguards to prevent
the arbitrary inposition of the death penalty, Jones, 132 F.3d at
241; (2) the FDPA sufficiently circunscribes its delegated
authority with "intelligible principles' to avoid violating the
nondel egation doctrine, id. at 239; (3) the Constitution does not
mandate “proportionality review,” that is, a conparison of the
penalties inposed in simlar cases, id. at 240; (4) the FDPA' s
relaxed evidentiary standard at the sentencing hearing is not
unconstitutional, id. at 241-42; (5) the “especially hei nous, cruel
or depraved manner” aggravating factor is not inpermssibly vague,
at | east where the vagueness is cured by the statutory limtation

that the offense involve torture or serious physical abuse and by

69 See Garcia Abrego, 141 F.3d at 151 n.1 (“It has long been the rule of this
court that no panel of this circuit can overrule a decision previously nade by
another.” (internal quotation nmarks omtted)).
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further limtation in the jury instructions, id. at 249; Hall,
152 F.3d at 414-15;7 and (6) the FDPA's inclusion of the “nere
fact” that Webster was convicted of kidnaping and nurdering Lisa
Rene as an aggravating factor does not constitute constitutionally
i nperm ssi ble “stacking,” or double-counting, Jones, 132 F.3d at

249; Hall, 152 F.3d at 416-17."

2.
Webster rai ses three constitutional argunents that we address

as matters of first inpression. W reject themseriatim

a.

Webster argues that the FDPA is unconstitutional for failing
significantly to narrow the class of offenses to which the death
penal ty applies. Under Maynard v. Cartwight, 486 U S. 356, 363-64
(1988), the governnment may not nake every unjustified intentional
killing qualify for the death penalty. The FDPA does precisely
that, Webster argues, by nmaking the four nental states of nurder
aggravating factors that qualify the defendant for capital

puni shnment under § 3591(a). Webster’s argunment stens from a

0 Webster also asserts, without analysis, that the “substantial planning
and preneditation” aggravator is inpermssibly vague. His argunment is forecl osed
by our analysis of the same | anguage in the analogous 21 U S.C. § 848(e) death
penalty schene. See Flores, 63 F.3d at 1373-74.

" Further, because the jury did not find the aggravator of which Wbster
conpl ai ns, he cannot claimhis sentence is inpaired.
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m sreadi ng of the statute.

As the government points out, 8 3591(a) does not set forth a
list of aggravating factors, but, on the contrary, serves a
gat ekeepi ng function. Section 3591(a) codifies the command in
Ennmund, 458 U.S. at 797, and Tison, 481 U S. at 157, to limt the
inposition of the death penalty to those nurderers who both
undertake felony participation and denonstrate at |east reckless
indifference to human life. Satisfaction of these elenents only
begi ns the death penalty inquiry; it does not and cannot establish
death penalty eligibility by itself. The limting factors, which
Webster <clains are lacking, are, of course, the aggravating
ci rcunst ances set forth in 8§ 3592(b) and (c), which guide the jury
in its capital decision after it finds at |east one el enent of

intent under 8§ 3591(a) as a threshold matter.

b.

Webster contends that the FDPA i s unconstitutional because it
permts the nultiple weighing of aggravating factors (specifically,
the 8 3591(a)(2) nens rea factors). This argunent stens fromthe
same fundanmental m sunderstandi ng of § 3591(a) di scussed above. See
part IV.N 2.a, supra; see also part IV.A 2, supra (discussing
“doubl e weighing”). As we have expl ained, § 3591(a) does not set
forth aggravating factors, but rather serves as a prelimnary

qualification threshold. The fact that a defendant could satisfy
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nore than one of these via the same course of action does not,
therefore, constitute inperm ssible double counting. Thus,
al t hough Webster is correct in noting that many courts have held
t hat “doubl e counti ng” of aggravating factors is to be avoi ded, the

FDPA does not present such a problem 72

C.

Webster asserts that by precluding consideration of “race,
color, religious beliefs, national origin, or sex of the defendant
or of any victinf as a mtigating factor, the FDPA is unconstitu-
tional. See § 3593(f). Webster correctly interprets the FDPA, but
incorrectly interprets the Constitution; the FDPA can be constitu-
tional only by precluding such factors.

The Equal Protection C ause protects from purposeful state
di scrimnation on the basis of race. Shaw v. Reno, 509 U S. 630,
642 (1993). The Due Process C ause of the Fifth Amendnent provides
this sane “equal protection” against the federal governnent.
Bolling v. Sharpe, 347 U S. 497, 498-500 (1954). Court proceed-
ings, especially crimnal trials, inplicate state action, therefore
bringing them under equal protection scrutiny. Ceorgia V.
McCol lum 505 U. S. 42, 49-55 (1992); Ednonson v. Leesville Concrete

Co., 500 U. S. 614, 621-29 (1991).

2 As we have said in part IV.A 2, supra, the instructions sufficiently
informed the jury not to weigh the elenments of intent.
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More specifically, the Equal Protection C ause prohibits the
state fromusing race in its decision-making, unless it can neet
the “nbst exacting scrutiny . . . justified by a conpelling
governnment interest.”’” In the realmof capital sentencing, this
standard never can be net, because race is a “totally irrelevant
factor.” Zant v. Stephens, 462 U. S. 862, 885 (1983). Therefore,
t he FDPA can pass constitutional nuster only if it is interpreted
absolutely to prohibit racial considerations in sentencing.
Because we are obligated to interpret a statute in such a way as to
preserve, if possible, its constitutionality, Rust v. Sullivan,
500 U.S. 173, 190 (1991); United States v. Bird, 124 F.3d 667,
678-79 (5th Cir. 1997), cert. denied, 118 S. C. 1189 (1998), we
reason that race cannot be considered as either a mtigating or
aggravating factor under the FDPA

Al t hough the use of race in governnent decision-making is, as
a general matter, “odious to a free people whose institutions are
founded upon the doctrine of equality,” H rabayashi, 320 U S. at
100, the use of race in sentencing determnations is particularly
i nvi di ous. “Discrimnation on the basis of race, odious in al
aspects, is especially pernicious in the admnistration of
justice." Rose v. Mtchell, 443 U S. 545, 555 (1979). And, in

capital sentencing, the use of race becones nore offensive still:

3 Palnore v. Sidoti, 466 U.S. 429, 432-33 (1984); Hirabayashi v. United
States, 320 U. S. 81, 100 (1943); Hopwood v. Texas, 78 F.3d 932, 939-40 (5th Cir.),
cert. denied, 518 U S. 1033 (1996).
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Consi dering the race of a defendant or victimin deciding

if the death penalty should be inposed is conpletely at

odds with th[e] concern that an individual be eval uated

as a unique human being. Decisions influenced by race

rest in part on a categorical assessnent of the worth of

human bei ngs according to color, insensitive to whatever

qualities the individuals in question may possess.
McCl eskey, 481 U. S. at 336 (Brennan, J., dissenting).

Al t hough divided in its decision, the Court in Md eskey was
unani nous in its acknow edgnent of “the illegitimacy of race as a
consideration in capital sentencing.” ld. at 341 (Brennan, J.
di ssenting); id. at 292-93 (mgjority opinion). Wbster would have
us go against this precedent, and rule that a defendant can be

spared the death penalty because of his race. Such practices are

preci sely those forbidden by the Equal Protection Cause. 1|d. at
341 (noting that “enhanced wllingness to inpose the death
sentence” or “dimnished willingness to render such a sentence” are

i nper m ssi bl e when based on race).

In sum a long |line of Suprene Court precedent adnoni shes t hat
the guillotine nmust be as color-blind as is the Constitution. See
McC eskey, 481 U. S. at 292-93; Zant, 462 U S. at 885; Rose,
443 U. S. at 555. Today’ s decision recognizes this precedent in
interpreting the FDPAin the only way constitutionally perm ssi bl e:
as prohibiting the consideration of race in sentencing.

Webster has constructed an artificial conflict, however,
bet ween the FDPA and Suprene Court precedent regarding mtigating

evidence. He reads Penry v. Lynaugh, 492 U S. 302, and Lockett v.
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Chio, 438 U S. 586 (1978), as nmandating the use of race in
sentencing. Such a reading of Penry and Lockett is erroneous for
at |l east two reasons: |t ignores the concept of relevancy, and it
woul d cause those cases to conflict wth the Fourteenth Anendnent
for the reasons di scussed above.

Penry and Lockett hold that in capital sentencing, a defendant

must be permtted to introduce all “evidence relevant to the
def endant’ s background or character . . . that mtigate against
i nposing the death penalty.” Penry, 492 U S. at 318 (enphasis

added). ™ As a matter of law, race is “totally irrelevant to the
sentencing process.” Zant, 462 U S. at 885; MC eskey, 481 U. S.
at 316 (di scussing the unconstitutionality of using the “irrel evant
factor of race” in sentencing). Therefore, when the FDPA and the
Suprene Court speak of “background or character” evidence, they
obviously nean to permt, and can nean to permt only, the specific
beliefs and |ife experiences of the defendant in question.

Thus, although race per se is an irrel evant and i nadm ssi bl e
factor, the effects and experiences of race may be adm ssible. |If
a defendant can show that his |life has been marked by discrim na-

tion or sone other set of experiences, irrespective of whether the

"4 See al so McCoy v. North Carolina, 494 U.S. 433, 440 (1990) (expl ai ni ng t hat
the “nmeaning of relevance is no different in the context of mitigating evidence
i ntroduced in a capital sentencing proceeding” fromits nmeani ng during the case in
chief; evidenceis relevant if “it tends logically to prove or di sprove sone fact
or circunstance whi ch a fact-finder coul d reasonably deemto have mtigating val ue”)
(quoting McCoy v. North Carolina, 372 S.E.2d 12, 45 (N.C. 1988) (Exum C. J.,
di ssenting)).
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result, in part, of his race, then that properly mght be
adm ssabl e as rel evant mtigati ng background or character evidence.
But this is a far cry fromusing race in and of itself as a proxy
for such a set of beliefs and experiences. Pignentation does not
define a person’s character or background; the life that a person

has |l ed and the things that he has experienced do.

P

W permitted Webster to file a supplenental brief raising an
additional 1issue on appeal, arguing that his conviction and
sentence were based on testinony that was illegally induced from
hi s co-def endants. Citing United States v. Singleton, 144 F.3d
1343 (10th Cr.), vacated for reh’g en banc, 144 F.3d 1361 (10th
Cir. 1998), Wbster contends that the testinony of his co-defen-
dants against him was induced by the governnment in violation of
18 U.S.C. 8 201(c)(2).”™ Because we find no plain error in the

failure sua sponte to suppress the co-defendants’ testinony, we

> Section 201(c)(2) reads,
Whoever SS

directly or indirectly, gives, offers or prom ses anything of val ue
to any person, for or because of the testinony under oath or
affirmati on given or to be given by such person as a w tness upon a
trial, hearing, or other proceedi ng, before any court, any conmittee
of either House or both Houses of Congress, or any agency,
comni ssion, or officer authorized by the laws of the United States
to hear evidence or take testinony, or for or because of such
person’s absence therefrom

shall be fined under this title or inprisoned for not nore
than two years, or both.
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deny Webster’'s attenpt to raise this issue for the first tinme on

appeal .

1.

In Singleton, a panel held that the plain |anguage of
8§ 201(c)(2) prohibits prosecutors from nmaki ng prom ses “of val ue”
to wtnesses in exchange for testinony. According to the panel,
such prohibited prom ses include promses not to prosecute for
certain offenses, promses to inform authorities of cooperation
and promses to informthe court of cooperation. See Singleton,
141 F. 3d at 1348. Webster clains that the governnent’s proni ses to
hi s co-defendantsSSnot seeking the death penalty, agreeing to
guilty pleas for | esser crinmes, not prosecuting other acts stemm ng
from the sanme incident, dismssing renmaining indictnent counts,
notifying the court of cooperation, and filing a notion for
downward departure in sentencingSSviolate the plain |anguage of

8§ 201(c)(2) in the same manner as did the prom ses in Singleton.

2.

a.
Because Webster did not nove to suppress the testinony of his
co-defendants, the issue of their testinony’s legality presents an

entirely new issue. W may consider this question on appeal
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therefore, only if it constitutes plain error.’®

W find plain error “only when the appellant shows that
(1) there is an error, (2) the error is plain, and (3) the error
af fects her substantial rights.” Ravitch, 128 F.3d at 869 (citing
d ano, 507 U S. at 732). Even if we find such an error, however,
we will not “exercise [our] discretion to correct such errors
unless the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings.” Id.

“Error is defined as a deviation from a legal rule in the
absence of a valid waiver.” Calverley, 37 F.3d at 162. “Plainis
synonynous with 'clear' or 'obvious' and '"at a mninum contem
pl ates an error which was 'clear under current law at the tine of
the trial.” | d. Finally, “affecting substantial rights” is
understood to nean that the error “nust affect the outcone of the

proceeding.” 1d. at 164.

b.
Webster argues that the court erred by failing sua sponte to
apply 8 201(c)(2) and suppress the testinony of his co-defendants.

Moreover, he argues that without the testinony of his co-defen-

6 See United States v. Oano, 507 U.S. 725, 731 (1993) (“No procedur al
principle is nore famliar to this Court than that a [right] may be forfeited in
crimnal as well as civil cases by thefailureto make tinely assertion of the right
before atribunal having jurisdictionto determineit.”) (quoting Yakus v. United
States, 321 U.S. 414, 444 (1944) (internal citations omtted)); see also United
States v. Ravitch, 128 F.3d 865, 869 (5th Cir. 1997); Calverley, 37 F.3d at 162;
Helms v. United States, 340 F.2d 14, 19 (5th Cir. 1964).
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dants, there is great doubt that he would have been convi cted.

Al t hough Webster's argunent that the suppression of co-
def endant testinony substantially would have affected his convic-
tion is persuasive, Wbster faces an insurnountable burden in
show ng that the court plainly erred. At the time of trial,
Singl eton had not yet been handed down. Thus, the court did not
commt plain error when it did not follow a decision that had not
yet been deci ded. Moreover, even if Singleton had been deci ded
before trial, decisions of other circuits are not binding on the
courts of this circuit, so according to the “current law’ of this
circuit, the testinony of co-defendants still would have been
adm ssi ble.

The best Webster can argue is that, at the tine of his trial,
the applicability of 8 201(c)(2) to governnent plea bargains in
this circuit was uncertain.” “The uncertainty manifest in [an]
area of the lawillustrates that any error on the part of the trial

court could not have been plain.” Calverley, 37 F.3d at 165.

T \We recently agreed to review a claimthat was not raised until appeal

when we found there had been an intervening change in the |aw See DSC
Comuni cations Corp. v. Next Level Communications, 107 F.3d 322, 326 n.2
(5th Gr. 1997). Unli ke Wbster, however, the appealing party in DSC

Comuni cations relied on an intervening change in the law of this circuit,
whereas Webster relies on a vacated opinion of another circuit.

® The uncertainty of this circuit’s law on this point is already
anticipated in tw recent district court decisions. In United States v. Duncan,
1998 U.S. Dist. LEXIS 11123 (E.D. La. July 15, 1998), the court refused to order
a newtrial based on 8 201(c)(2). But in United States v. Fraguela, 1998 U.S.
Dist. LEXIS 14347 (E.D. La. Aug. 27, 1998), the court granted a new trial and
adopted the Singleton panel’s reading of &8 201(c)(2).
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Webster challenges a district court decision on the basis of
a new interpretation of an existing law even though no Fifth
Circuit precedent directly supports his reading of 8 201(c)(2)."
At nost, he can support the uncertainty of 8§ 201(c)(2)’s applica-
bility to governnment plea bargains. A court's failure to apply an
uncertain interpretation of a statute is far from plain error.
Rat her than finding plain error by adopting a newinterpretation of
an existing statute based on the vacated decision of another
circuit, we deny Wbster’'s challenge to the court’s failure to
suppress the testinony of his co-defendants.

AFF| RMED.

® Because we find no plain error in the failure to suppress the co-

def endants' testinony, we do not reach the question of the proper reading of
8§ 201(c)(2). A review of this circuit’s precedents shows, however, that we
consi stently have uphel d governnent efforts to provide benefits to witnesses in
exchange for testinony when chal |l enged on ot her grounds. The district court did
not err by conformng to this precedent.

In United States v. Cervantes-Pacheco, 826 F.2d 310, 315 (5th Cr. 1987)
(en banc), we expl ai ned our views on the propriety of giving benefits i n exchange
for witness testinony when we hel d that contingent conpensation for w tnesses may
occur as long as the nature of such conpensation is fully disclosed to the jury.
W noted that “[n]o practice is nore ingrained in our crimnal justice system
than the practice of the governnment calling a witness who i s an accessory to the
crinme for which the defendant is charged and having that witness testify under
a plea bargain that prom ses hima reduced sentence.” Id. W went on to point
out that “courts uniformy hold that such a witness may testify so long as the
governnent’s bargain with himis fully ventilated so that the jury can eval uate
his credibility.” [1d. Thus, our general rule has been to allow the governnment
to confer benefits upon wtnesses in exchange for testinmony (even contingent
nonet ary conpensation).

Along with our sister circuits, we also explicitly have upheld adnmitting
the testinony of w tnesses who were prom sed reduced sentences. See United
States v. Kinble, 719 F.2d 1253 (5th Cr. 1983); see also United States v. Evans,
697 F.2d 240 (8th Gr. 1985); United States v. Mceli, 446 F.2d 1253 (1st Gr.
1971); United States v. Vida, 370 F.2d 759 (6th Gr. 1966); Lyda v. United
States, 321 F.2d 788 (9th Cr. 1963) (discussed in United States v. Dail ey,
759 F.2d 192, 198-200 (1st Cir. 1985)).
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