REVI SED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11140

In the Matter of: NATI ONAL

GYPSUM COMPANY, a Del aware

Cor poration; AANCOR HOLDI NGS, | NC.
a Del aware Corporation,

Debt or s
| NSURANCE COVPANY OF NORTH AMERI CA,
Appel | ant,
ver sus
NGC SETTLEMENT TRUST & ASBESTOS CLAI MS
MANAGEMENT CORPORATI ON
Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

July 24, 1997
Bef ore GARWOOD, BENAVI DES and STEWART, Circuit Judges.

GARWOOD, Circuit Judge:

Appel | ees Asbestos C ai ns Managenent Corporation (ACMC) and
the NGC Settlenent Trust (Trust), successors to National Gypsum
Conpany, a Chapter 11 debtor, brought this declaratory judgnent
adversary proceedi ng in the bankruptcy court seeking a declaration

that collection efforts by National Gypsumis liability insurance



carrier, appellant |Insurance Conpany of North Anerica (INA),
seeking to recover certain pre-confirmation debts were viol ative of
the Chapter 11 discharge injunction or otherw se precluded by the
terms of the Chapter 11 confirnmed reorgani zation plan. [INA filed
a notionto stay ACMC and the Trust’s adversary proceeding in favor
of arbitration pursuant to the terns of a contractual arbitration
clause. The Bankruptcy Court, holding that it had discretion to
refuse to order the arbitration of core bankruptcy matters, denied
the notion to stay. |INA appealed. The district court affirmed.
| NA now appeals to this Court. W affirm
Facts and Proceedi ngs Bel ow

As this appeal involves the application of an arbitration
provision in acontract assuned by Nati onal Gypsum Conpany pursuant
to its confirnmed plan of reorganization, a brief synopsis of
National Gypsumis journey through the bankruptcy process is
appropri ate.

Nati onal Gypsum a Delaware corporation with its principa
pl ace of business in Garland, Texas, was a manufacturer and
supplier of products and services for the building, construction,
and shelter nmarkets. Through its various divisions, National

Gypsum manufactured, sold, and distributed products serving the

residential, comrercial, industrial, and repair and renodeling
mar ket s. Nat i onal Gypsum also perforned engineering and
construction services. Hi storically, sonme of the products

manuf act ured by National Gypsum contai ned asbest os.

Begi nning in the 1970s, National Gypsum as well as many ot her



producers of asbestos-containi ng products, were naned as def endants
inmany | awsuits across the country i nvol ving bodily-injury cl ai ns.
| NA was one of National Gypsumis insurers.! On June 19, 1985, as
aresult of the plethora of asbestos bodily-injury lawsuits and in
recognition of various i nsurance coverage di sputes, National Gypsum
entered into an agreenent (the Wellington Agreenent) with sixteen
property and casualty insurers and thirty-three forner asbestos
products producers regarding the handling of asbestos-related
bodil y-injury clains. The Wellington Agreenent established the
Asbestos Clainms Facility to evaluate, defend, and settle all
pendi ng, threatened, and future asbestos bodily-injury clains
presented to it by the signatory producers and to pay settl enents,
judgnents (except for portions of awards attributable to punitive
damages), and legal expenses incurred in the defense of all
asbestos bodily-injury clainms advanced against the signatory
producers.

The Wellington Agreenent, anong other things, called for
signatory insurers to advance liability paynents on behalf of
participating asbestos producers for anmounts covered by insurance

contracts issued by nonsignatory insurers.? Signatory producers

. Century I ndemity Conpany, successor to CCl | nsurance Conpany
(which was the successor to INA), has assunmed INA's interest in
this adversary proceeding. Century is an indirect, wholly-owned
subsidi ary of Cl GNA Corporation.

2 More precisely, the Wellington Agreenent provided:
“3. Wienever an insurance policy described in Paragraph
1 hereinabove [an insurance policy issued by a non-
signatory insurer] would have had to nake paynents or to
pay expenses on a particular claimunder the Agreenent
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who benefitted from such paynents were required by the Wellington
Agreenent to pursue clains against the nonsignatory insurers, to
repay the anounts advanced by the signatory insurers, and to pay
i nterest on the anmobunts advanced begi nning two years after the date
t he paynents were nmde.?3

During the relevant period, on several occasions and in
anounts not material to this appeal, INA contends that it advanced
paynments on behal f of National Gypsumfor anmounts owed by Nati onal
Gypsum s nonsignatory insurers. ACMC and the Trust do not contest
that these paynents were nmade on National Gypsunis behalf.

On Cct ober 28, 1990, National Gypsumand Aancor Hol di ngs, | nc.
(a Delaware corporation and 100% owner of National Gypsums
outstanding shares) filed voluntary petitions for bankruptcy
protection under Chapter 11 of the Bankruptcy Code in the United
St ates Bankruptcy Court for the Northern District of Texas, Dallas
Di vi si on.

Nat i onal Gypsumand Aancor filed a “Debtors’ First Amended and

had the Insurer in question becone a signatory hereto,

and t he Subscri bi ng Producer has not recei ved noni es from
such non-signatory |Insurer pursuant to Paragraphs 1 and 2
her ei nabove, each insurance policy in the coverage bl ock covering
a part of the exposure period for such claimshall nake paynents
and pay expenses, subject to applicable limts of liability, on a
pro rata basis in lieu of the non-signatory insurance policy and to
the extent that such insurance policy would have had to nake
paynments under the Agreenent, up to the applicable limts of such
insurance policy . . . .7 Wellington Agreenent § XX(3).

3 Wellington Agreenment § XX(1), (4). The Asbestos C ains
Facility was dissolved on October 3, 1988. The parties agree that
the Wellington Agreenent remains operative between and anong the
signatory producers (including National Gypsum and the signatory
insurers (including INA) with respect to i nsurance coverage i ssues
resol ved therein.



Restated Joint Plan of Reorgani zation” dated Septenber 4, 1992.
The Bankruptcy Court entered an order confirm ng the reorgani zation
pl an on March 9, 1993. Pursuant to the reorgani zati on plan and the
confirmation order, National Gypsum assunmed the Wellington
Agreenent.* | NA neither objected to, nor appeal ed, the Bankruptcy
Court’s confirmation of the reorganization plan.?®

Nat i onal Gypsumis reorganization plan called for the
establishnment of a qualified settlenent fund under section 468B of
the Internal Revenue Code (the “NGC Settlenent Trust (Trust)”),

whi ch becane the sole shareholder of the reorganized National

4 Paragraph 7.1 of the reorganization plan assuned those
executory contracts set forth in the “Schedule of Executory
Contracts” (annexed to the plan as Exhibit F). Exhibit Flists the
VWl lington Agreenent under Paragraph VI (Asbest os- Rel at ed
Agreenents) wth a prepetition balance of zero and an
“[1]ndefinite” term

As discussed bel ow, this appeal involves neither a
determ nation of the “cure” anount (if any) required to assune the
Vel | i ngton Agreenent under section 365 of the Bankruptcy Code, nor
the anmount (if any) of interest owed by National Gypsum at any
time—either pre- or post-confirmati on—under the Wellington
Agr eenent .

5 I NA, however, has nmaintained consistently that it was never
given the requisite notice for assunption of the WeIlIlington
Agreenment. The Bankruptcy Court, in a subsequent ruling, rejected
| NA's notice argunent and observed that National Gypsum provided
I NAw th notice of the hearing to approve the discl osure statenent,
and that the notice contained the |ast date for objections to the

di scl osure statenent. The disclosure statenent, as usual,
i ncl uded, as “Annex 1,” the reorgani zation plan that was ultimately
confirmed by the Bankruptcy Court. The plan, as noted above,

listed the Wellington Agreenent as an executory contract to be
assunmed in Exhibit F.

The Bankruptcy Court ruled that, under our opinion in In re
Chri stopher, 28 F.3d 512, 517 (5th Gr. 1994), |INA had sufficient
notice to permt it to object to the cure anount under section 365.

The nmerit of INA's notice objection to the assunption of the
Vel lington Agreenent is also not before this Court in the present
appeal .



Gypsum (which, in turn, becanme known as “Asbestos C ai nrs Managenent
Cor poration (ACMC)”).

In a letter to the Trust dated July 12, 1995, |INA demanded
payment of $3, 866, 055, representing the anmount purportedly advanced
under paragraph XX(3) of the Wellington Agreenent, plus $1, 027, 118
accrued i nterest under paragraph XX(4). [INA s denmand | etter stated
that, if paynent were not received within thirty days, |INA would
“Iinstitute formal proceedings to collect the anmount due.” In a
letter to I NA dated Oct ober 9, 1995, counsel for the Trust and ACMC
stated their position that the confirmed reorganization plan had
di scharged National Gypsum “from the obligations asserted in the
Demand Letter” and adnoni shed | NAthat post-confirmation collection
efforts were violative of the section 524(a) discharge injunction,
section 6.5 of the reorgani zation plan, and section 8(a) of the
confirmati on order. |INA, through counsel, repeated its demand in
a letter dated OCctober 13, 1995. I NA asserted that, as the
Vel | i ngt on Agreenent was assuned by the reorgani zed Nati onal Gypsum
(ACMC) rather than assigned to the “New NGC,” the obligations were
not subject to discharge.

On Cctober 20, 1995, ACMC and the Trust filed this adversary
proceedi ng-decl aratory judgnent conplaint against INA in the
Nati onal Gypsum Conpany Chapter 11 case in the United States
Bankruptcy Court for the Northern District of Texas, Dallas

Division. The conplaint alleged that National Gypsum s confirmnmed



reorgani zation plan barred INA's collection efforts® and sought
declarations fromthe court that (1) I NA was barred from obt ai ni ng
recovery by operation of the Bankruptcy Code’ and that (2) no
assets of the Trust be permtted to satisfy INA's clains regardl ess

of ACMC's liability.® The conplaint asserted no other defenses to

“The Trust and ACMC contend that INA is barred from
obtaining recovery for sone or all of the alleged
acceleration interest arising under Section XX of the
Vel |l ington Agreenent fromthe Trust and ACMC pursuant to
the discharge and other provisions of the Bankruptcy
Code, the Pl an and the order of this Court confirm ng the
Plan (the “Confirmation Order”). Recovery by Defendant
I nsurer of alleged acceleration interest fromthe Trust
or ACMC would be contrary to the provisions of the
Bankruptcy Code, including without limtation Sections
524 and 1141 thereof, and woul d defeat the purposes of
the confirnmed Plan and of the Trust formed pursuant to
the Pl an. Confirmation of the Plan is binding on al

parties affected by the Plan, i ncluding wthout
[imtation INA, and constitutes res judicata as to | NA
The Trust and ACMC al so contend that |NA the Defendant
| nsurer, has been enj oi ned under applicabl e provi si ons of
the Bankruptcy Code and of the Plan and this court’s
Confirmation Order from obtaining such alleged
acceleration interest. INA is estopped from cl ai mng
such all eged acceleration interest.” Conplaint § 20.

“The Trust and ACMC seek a declaration from the Court
under 28 U.S.C. 88 2201-2202, declaring that |INA the
Def endant I nsurer, is barred and enj oi ned pursuant to the
Bankruptcy Code, the Pl an and the Confirmation Order from
obtaining recovery from either the Trust or ACMC from
[sic] any interest arising under Section XX of the
Vel | ington Agreenent that accrued frominsurer paynents
made prior to March 9, 1993 [the date of confirmation].”
Conpl ai nt § 23.

“The Trust and ACMC seek a declaration from the Court
under 28 U. S. C. 88 2201-2202 decl ari ng that regardl ess of
the contractual liability of ACMC, if any, under Section
XX of the Wellington Agreenent, no assets of the Trust
may be used to satisfy the clains of INA the Defendant
Insurer, with respect to any interest arising under
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the Trust and ACMC s liability for the anmounts set forth in INA s
demand letter other than those prem sed on the operation of the
confirmed reorgani zati on plan and the injunctions provided by the
Bankruptcy Code; other issues, such as ACMC and the Trust’s
liability for post-confirmation date interest, the proper
calculation of interest wunder the WlIlington Agreenent, and
equitable defenses to collection were not addressed by the
conplaint. ACMC and the Trust sought attorneys’ fees and costs.
On Decenber 4, 1995, counsel for INA sent a letter to the CPR
Institute for D spute Resol ution requesting i medi ate docketi ng of
the dispute between INA, ACMC, and the Trust, «citing the
alternative dispute resolution provisions of the WIlIlington
Agreenent. That sanme day, in lieu of an answer, INA also filed a
nmotion in the Bankruptcy Court seeking, alternatively, abstention
in favor of arbitration (28 U S.C § 1334(c)(1)), a stay pending
arbitration (9 U S.C. 88 1-3), or a dismssal for |ack of subject
matter jurisdiction (28 U.S.C. § 1334(b); 28 U S.C. 8 157(c)(1)).
On January 26, 1996, the Bankruptcy Court entered an order
denying INA s notion. The Bankruptcy Court found that, as the
adversary proceedi ng sought to ascertain whether its Confirmation
Order and the reorganization plan precluded INAs claim it had
“core” jurisdiction under 28 U S.C. 88 157 (b)(2)(B) and (C). The
Bankruptcy Court, further observing that its jurisdiction was

concurrent (rather than exclusive), stated that ordinarily, given

Section XX of the Wellington Agreenent that accrued from
i nsurer paynents made prior to March 9, 1993, pursuant to
the Plan and the Conformation Order.” Conplaint § 26.
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the passage of tinme after the substantive consummation of the
confirmed plan, it wuld have abstained in favor of the
nonbankruptcy forum (where ACMC and the Trust coul d have asserted
bankrupt cy di scharge, the di scharge i njunction, and res judi cata as
affirmati ve defenses). The Bankruptcy Court, however, noted the
absence of ongoing arbitration proceedings and found that
bankruptcy court was the nost efficient forum to determ ne the
issue raised in the conplaint. Accordingly, the Bankruptcy Court
refused to abstain or to stay the adversary proceedi ng pending
arbitration.?®

| NA appealed the denial of its nmotion for a stay pending
arbitration under the Federal Arbitration Act (the Act), 9 U S C
8§ 3, to the District Court. |INA argued that the Bankruptcy Court
applied an incorrect standard for determ ning whether to grant a
nmotion to stay under the Act, that the Bankruptcy Court had a duty
to grant a stay pending arbitration, and that the Bankruptcy Court
did not have core jurisdiction over the adversary proceedi ng. The
District Court affirmed the Bankruptcy Court, holding that the
issues raised in the declaratory judgnent action were “core”
bankruptcy matters and that the Bankruptcy Court had discretion to
refuse to order arbitration of core bankruptcy matters. | NA now

appeals to this Court the denial of its notion to stay under the

o The Bankruptcy Court, citing 28 U S.C. 8§ 1334(c)(2), noted
t hat mandatory abstention did not apply to a declaratory judgnent
action raising a core nmatter.



Act. 1 W affirm
Di scussi on

Al t hough this appeal arises out of a dispute between |INA and
ACMC and the Trust about whether, and to what extent, Nationa
Gypsumis confirned reorganization plan bars post-confirmation
collection efforts by INA for National Gypsumis alleged pre-
confirmation liability to | NA under the Wellington Agreenent, the
merits of that dispute are not before this Court. Rat her, this
appeal concerns only the Bankruptcy Court’s determ nation that,
assum ng the Wellington Agreenent’s arbitration provision can be
read broadly enough to cover the present dispute, it neverthel ess
had discretion to decide not to stay the adversary proceeding
pendi ng arbitration under the Act.

A bankruptcy court’s refusal to stay an adversary proceedi ng
pendi ng arbitration, though inherently interlocutory in nature, is
nevert hel ess appeal able because of section 16 of the Federal
Arbitration Act. Section 16, by providing that an appeal may be
taken from an order “refusing a stay of any action under section

3,” 9 USC 8§ 16(a)(1)(A),* promotes arbitration “‘by permtting

10 Although INA, inits brief tothis Court, stated that “[t]his
appeal only addresses the denial of [INA's] notion to stay in favor
of arbitration,” it listed the Bankruptcy Court’s determ nation
that it possessed core bankruptcy jurisdiction as an issue on
appeal and presented argunents in support of that issue.

1 Section 16 of the Federal Arbitration Act provides:

“(a) An appeal may be taken from—
(1) an order—
(A) refusing a stay of any action under
section 3 of this title,
(B) denying a petition under section 4 of this

10



interlocutory appeals of orders favoring litigation over
arbitration and precluding review of interlocutory orders that
favor arbitration,”” MDernott Int'l, Inc. v. Underwiters at
Ll oyd’ s Subscri bing to Menorandumof Ins. No. 104207, 981 F. 2d 744,
746-47 (5th Gr. 1993) (quoting Forsyth Int’l, S.A v. Gbbs GI
Co., 915 F.2d 1017, 1020 (5th Cir. 1990)); see al so Anerican Cas.
Co. of Reading, Pa. v. L-J Inc., 35 F.3d 133, 135 (4th Cr. 1990)
(“I't matters not whether these orders [refusing arbitration] are
final or interlocutory because orders that favor litigation over
arbitration are ‘imedi ately appeal able, even if interlocutory in
nature.’”) (citation omtted). Accordingly, this Court has
jurisdiction over I NA's appeal.
| .

| NA contends that the Bankruptcy Court erred by concluding

title to order arbitration to proceed,
(C denying an application under section 206
of this title to conpel arbitration
(D) confirmng or denying confirmation of an
award or partial award, or
(E) nodifying, correcting, or vacating an
awar d;
(2) an interlocutory order granting, continuing, or
nmodi fyi ng an i njunction agai nst an arbitration that
is subject to this title; or
(3) afinal decision with respect to an arbitration
that is subject to this title.
(b) Except as otherw se provided in section 1292(b) of
title 28, an appeal nmay not be taken from an
interlocutory order—
(1) granting a stay of any action under section 3
of this title;
(2) directing arbitration to proceed under section
4 of this title;
(3) conpelling arbitration under section 206 of
this title; or
(4) refusing to enjoin an arbitration that is
subject to this title.” 9 US. C § 16.
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that ACMC' s decl aratory judgnent action constituted a core issue
under 28 U S.C 8§ 157(b)(2)(B)& C),* and argues that ACMC s
decl aratory judgnent action was instead a preenptive assertion of
a federal defense to a state law contract claim A bankruptcy
court’s conclusion that a proceeding is “core” under 28 U S.C 8§
157(b) is a question of |aw which this Court reviews de novo. In
re United States Abatenent Corp., 79 F.3d 393, 397-98 & n.9 (5th
Cr. 1996). INA first argues that ACMC and the Trust are
attenpting to utilize the Declaratory Judgnent Act to transforman
affirmati ve defense of discharge in bankruptcy into a federal cause
of action “arising under” title 11. In support of its argunent,
INA cites Skelly Gl Co. v. Phillips Petroleum Co., 70 S.C. 876,
878-79 (1950), and Franchise Tax Bd. v. Construction Laborers
Vacation Trust, 103 S.C. 2841, 2849-50 (1983), for the proposition
that, as federal defenses to state | aw actions do not “arise under”
federal |aw for the purpose of federal question jurisdiction even
when asserted in a declaratory judgnment conplaint, the discharge
injunction granted pursuant to National Gypsunis confirned

reorgani zati on plan cannot confer “arising under” core bankruptcy

12 28 U.S.C. 8§ 1334(b) confers on the federal district courts
“original but not exclusive jurisdiction of all civil proceedings
arising under title 11, or arising or related to cases under title
11.” 28 U.S.C. 8 157(b)(1) gives bankruptcy judges the power to
determ ne “all core proceedings arising under title 11, or arising
in a case under title 11” and to enter appropriate judgnents and
orders. 28 U.S.C. §8 157(b)(2) provides a nonexclusive |ist of core
proceedi ngs, two of which the Bankruptcy Court (and the D strict
Court) found applicable. ld. 8§ 157(b)(2)(B) (“allowance or
di sal | omance of clainms against the estate”); id. § 157(b)(2)(C
(“counterclains by the estate agai nst persons filing clains agai nst
the estate”).
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jurisdiction under sections 157(b) and 1334. | NA contends that
Skelly and Franchise Tax Board required the Bankruptcy Court to
realign the parties as if ACMC were asserting discharge as a
defense to a state | aw contract action brought by | NA

| NA al so argues that any affirmative right conferred by 11
U S.C. 8§ 524(a)®® does not confer an independent federal cause of
action. INAcites Fabrique, Inc. v. Corman, 813 F. 2d 725, 726 (5th
Cr. 1987), for the proposition that “an action for a declaratory
judgnent stating a preenptive bankruptcy defense to a state |aw
claim[does] not constitute a cause of action for the purpose of
federal jurisdiction.”

ACMC and the Trust counter that a proceeding to determ ne
whet her a creditor violated section 524(a)’s di scharge injunction,

the reorganization plan, or the confirmation order is a core

13 Section 524(a) provides a debtor with a post-discharge
injunction against the <collection of debts discharged in
bankr upt cy:

“(a) A discharge in a case under this title—

(2) operates as an injunction against the
commencenent or continuation of an action, the
enpl oynent of process, or an act, to collect,
recover or offset any such debt as a personal
liability of the debtor, whether or not discharge
of such debt is waived . . . .7 11 U S.C 8
524(a)(2).

Section 1141(d) discharges a Chapter 11 debtor (with certain
exceptions) from preconfirmation debts:

“(d)(1) Except as otherw se provided in this subsection,
in the plan, or in the order confirmng the plan, the
confirmati on of a plan—
(A) discharges the debtor fromany debt that arose
before the date of such confirmation . . . .7 11
US C 8§ 1141(d)(1) (A .

13



proceedi ng under section 157(b) and that INA's reliance on
decl aratory judgnent/federal question cases is inapposite. ACMC
and the Trust first argue that In re Wod s statenent that “a
proceeding is core under section 157 if it invokes a substantive
right provided by title 11 or if it is a proceeding that, by its
nature, could arise only in the context of a bankruptcy case,” 825
F.2d 90, 97 (5th G r. 1987), is controlling because their claim
that INA violated the discharge injunction “invokes a substantive
right provided by title 11.” Simlarly, ACMC and the Trust contend
that their claimthat I NA al so viol ated the reorgani zati on plan and
the confirmation order could arise only in the context of a
bankruptcy case. ACMC and the Trust dispute INA's position that a
di scharge i n bankruptcy, though a potential affirmative defense in
a civil proceeding, cannot also confer positive rights under
section 524.

ACMC and the Trust finally argue that the section 524(a)
di scharge injunction grants a federal right to be free of
collection efforts—an independent basis for federal bankruptcy
jurisdiction—that does not rely inproperly on the Declaratory
Judgnent Act, 28 U S C. 8§ 2201, as a basis for federal
jurisdiction. ACMC and the Trust distinguish Fabrique as a case
involving a nonbankrupt, declaratory judgnent plaintiff who
prem sed federal jurisdiction on the federal question statute, 28
U S. C § 1331, advancing 11 U S.C. 8 363(m’'s warrant of title to
good faith purchasers as the only federal issue. Accordingly, they

argue that the 11 U S C. 8§ 363(m right at issue in Fabrique,
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unli ke the 11 U S.C. 8§ 524(a) discharge injunction, can arise only
as a defense. ACMC and the Trust contend that the declaratory
judgnent action concerning section 524(a) involves only an
interpretation of the reorganization plan and the confirmation
order to determ ne whether the debt asserted by INA is owed under
the confirmed plan; as the nerits of INA's clains under the
Vel lington Agreenent were not inplicated by their conplaint, they
argue that the adversary proceeding involves only a determ nation
of their federal rights under the Bankruptcy Code.

The discharge injunction granted by section 524(a) is a
substantive right conferred by the Bankruptcy Code, often enforced
by a notion for contenpt, see, e.g., In re Texaco, 182 B. R 937,
944 (Bankr. S.D.N Y. 1995) (“There can be no question that a
proceeding such as this [notion for contenpt], to enforce and
construe a confirmation order issued by this Court in this case,
constitutes a proceeding ‘arising in or related to a case under
title 11.7), but also enforceable through a declaratory judgnment
action, see, e.g., In re Christopher, 148 B.R 832, 833 & n.2
( Bankr . N.D. Tex. 1992) (reorganized Chapter 11 debtor’s
decl aratory judgnent adversary proceeding seeking a declaration
that certain clains asserted in |awsuits were barred by 11 U S. C
8 1141(d) was a core proceeding under 28 U. S.C. §8 157(b)(2)(B) and
(O), aff’'d, 28 F.3d 512 (5th Cr. 1994); 1In re Pettibone Corp.
151 B.R 166, 169-70 (Bankr. N.D. 1ll. 1993) (resolution of
decl aratory judgnent action brought by Chapter 11 plaintiff to

decl are a personal injury claimdischarged and collection efforts
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vi ol ative of section 524(a) “affect[ed] the all owance of clains and
the adm nistration of the estate [and] was a core proceedi ng under
28 U.S.C. 8 157(b)(2)(A) and (B)”). Courts have held that actions
to enforce the discharge injunction are core proceedi ngs because
they call on a bankruptcy court to construe and enforce its own
orders. In re Polysat, 152 B.R 886, 888 (Bankr. E.D. Pa. 1993)
(“As the instant proceeding concerns the scope of the discharge
injunction arising fromsections 524 and 1141 of the Code, it is a
core proceedi ng under 28 U . S.C. 88 157(b)(2)(A), (I), or (O."); In
re Jacobs, 149 B.R 983, 989 (Bankr. N.D. la. 1993) (“An action
before the Court which issued a discharge, for the purpose of
determ ning the scope of said discharge under 11 U. S.C. § 524

is not nerely related to the bankruptcy, but arises under Title
11, and arises in a case under Title 11, is a ‘proceeding .
affecting . : : the adjustnent of the debtor-creditor
relationship,” and is therefore a core proceedi ng under 28 U. S. C
88 157(b)(2)(O."); cf. 4 Collier on Bankruptcy 9§ 524.02[2][c], at
524-18 (“A proceeding to enforce the discharge injunctionis a core
proceedi ng under section 157(b)(2) (0O of title 28, and courts should
readi |y reopen a cl osed bankruptcy case to ensure that the essenti al
pur poses of the discharge are not underm ned.”).

The District Court rejected INA s argunent that the true
nature of ACMC s declaratory judgnent action was a federal defense
to a state law contract <claim because “[t]he scope and
ram fications of the federal injunctions granted under Section

524(a) of the Bankruptcy Code, the Plan, and the Confirmation O der
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are issues which are independent of the nature of INA' s pre-
confirmation clains.” The District Court was correct. Although a
di scharge i n bankruptcy can constitute an affirmative defense to a
state law contract claim ACMC s action to enforce the discharge
i njunction—and to construe the scope and effect of the confirned
reor gani zati on plan—need not, indeed cannot,!* resolve any state
| aw contract issues, only whether INA' s pre-confirmation claim as
stated, was discharged or otherwise barred by the Bankruptcy
Court’s confirmation of National Gypsunis reorganization plan. As
such, the adversary proceeding is a federal cause of action,
asserting a statutory right under the Bankruptcy Code, that does
not depend inproperly on the Declaratory Judgnent Act as a basis
for core bankruptcy jurisdiction

The Skelly G I/ Franchi se Tax Board |i ne of decisions relied on
by INA and this Court’s Fabrique decision are not inconsistent with
the Bankruptcy Court’s finding of core bankruptcy jurisdiction
First, unlike the Federal Power Conm ssion’s “certificate of public
conveni ence and necessity” at issuein Skelly Ql, 70 S.C. at 880-
82, or the scope of ERI SA preenption at issue in Franchise Tax
Board, 103 S. Ct. at 2848-49, the section 524(a) discharge

injunction is not solely a federal defense to potential state

14 The declaratory judgnent conplaint filed by ACMC and the
Trust addressed only bankruptcy issues, specifically the operation
of the confirnmed plan and the discharge injunctions. Before the
Bankruptcy Court, the parties agreed that the i ssues raised by the
conplaint were exclusively matters of federal bankruptcy |aw.
Simlarly, at oral argunent before this Court, counsel for [|NA
acknowl edged that the conplaint did not raise any state |aw
contract issues.

17



actions; instead, “[|l]i ke the automati c stay of section 362(a), the
di scharge injunction is the equival ent of a court order,” 4 Collier
on Bankruptcy 9§ 524.02[2], at 524-14. Second, wunlike section
363(m’' s federal “copper-bottom ng” of a state good faith purchaser
defense at issue in Fabrique, a proceeding to enforce or construe
a bankruptcy court’s section 524(a) discharge injunction issued
pursuant to its confirmation order—and whether the confirned
reorgani zati on plan precludes certain post-confirmation collection
ef forts—mnecessarily arises under title 11 and supports a finding
that federal jurisdiction exists under 28 U S.C. § 1334 and that
such a proceeding is “core” under 28 U . S.C. 8§ 157(b).

Accordingly, we agree with both the Bankruptcy Court and the
District Court and hold that a declaratory judgnent action seeking
merely a declaration that <collection of an asserted pre-
confirmation liability is barred by a bankruptcy court’s
confirmati on of a debtor’s reorgani zation plan (and the attendant
di scharge i njunctions under sections 524 and 1141 of the Bankruptcy
Code) is a core proceeding arising under title 11. Wod, 825 F. 2d
at 97; 28 U.S.C. 8 157(b)(2)(B), (0O, and (O.

1.

| NA argues that the Bankruptcy Court erred when it concl uded
that it had discretion to refuse to stay the adversary proceedi ng
in favor of arbitration pursuant to the Wllington Agreenent’s

arbitration provision.® \Wether a bankruptcy court has di scretion

15 Paragraph VII1(6) of the Wellington Agreenent provides:
“6. Subscri bi ng Producers and Subscri bi ng I nsurers shall
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to deny a notion to stay is a question of law which this Court
reviews de novo. In the Matter of Conplaint of Hornbeck O fshore
(1984) Corp., 981 F.2d 752, 754 (5th Gir. 1993).

| NA makes three argunents in support of its contention that
t he Bankruptcy Court erroneously denied its notion to stay pursuant
to the Federal Arbitration Act. First, INA argues that the |egal
standard used by the Third Crcuit in Hays and Co. v. Merrill
Lynch, Pierce, Fenner & Smth, Inc., 885 F.2d 1149, 1161 (3d G
1989), providing that a court “should enforce [an arbitration]
cl ause unl ess that effect woul d seriously jeopardi ze the objectives
of the Code,” applies to the instant proceeding. Second, | NA
argues that the Bankruptcy Court inproperly relied on
considerations of efficiency as a basis for denying INA's notionto
st ay. Finally, INA argues that the District Court erroneously
concl uded that the Bankruptcy Court had discretion to determ ne
whet her issues should be submtted to arbitration under the Act.
| NA contends that cases holding that a bankruptcy court has
discretion to deny arbitration of core bankruptcy nmatters are
irreconcilable with the Suprenme Court’s non-di scretionary standard
set forth in Shearson/ Anerican Express, Inc. v. McMahon, 107 S. C
2332 (1989) (holding clainms under the Securities Exchange Act of
1934 and the federal RICO statute arbitrable and subject to the

Act), and Rodriguez de Quijas v. Shearson/Anerican Express, Inc.,

resol ve through alternative dispute resolution, in the
manner set forth in Appendix C hereto, any disputed
issues within the scope of the Agreenent and the
Appendi ces hereto.”
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109 S.Ct. 1917 (1989) (holding clains under the Securities Act of
1933 arbitrable), and that whether a matter is “core” or “non-core”
under 28 U.S.C. 8 157 is irrelevant to mandatory arbitration under
t he Act.

ACMC and the Trust, on the other hand, contend that the
arbitration clause in the Wllington Agreenent does not trigger
mandatory arbitration under the Federal Arbitration Act of its
declaratory judgnent action. First, they argue that arbitration
and the objectives of the Bankruptcy Code conflict when core
bankruptcy issues are involved. For exanple, ACMC and the Trust
note that the Third Circuit in Hays, although finding pre-petition,
non-core clainms of the debtor arbitrable, found that the trustee’s
section 544(b) fraudulent conveyance claim was not subject to
arbitration. Second, ACMC and the Trust argue that, even if the
core/ non-core distinctionis not appropriate, mandatory arbitration
of its section 524(a) claim would nevertheless conflict wth
Bankruptcy Code objectives by allowing arbitrators to determ ne
di scharge i ssues and to interpret bankruptcy court orders. Third,
ACMC and the Trust make an argunent that an interpretation of the
Act that would permt arbitrators to determ ne whet her | NA viol at ed
the discharge injunction would violate the separation-of-powers
doctrine because Congress would be “interfering wth the
[ bankruptcy] court’s ability to enforce its judgnents.” Finally,
they contend that the Wellington Agreenent’s arbitration clause is

not broad enough to cover their clainms set forth in the conplaint.
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A. The Standard for Enforcing an Applicable Arbitration C ause
The parties disagree as to the standard a bankruptcy court
should use to determ ne whether to order arbitration of a core
bankruptcy issue. | NA contends that, provided an arbitration
clause is otherwi se applicable, the bankruptcy court nust order
arbitration unless it would seriously jeopardi ze the objectives of
t he Bankruptcy Code. ACMC and the Trust contend that arbitration
of core bankruptcy issues inherently present such a conflict.
Section 3 of the Federal Arbitration Act provides, in
pertinent part, that a court “upon being satisfied that the issue
involved . . . isreferable to arbitration under such an agreenent,
shall on application of one of the parties stay the trial of the
action until such arbitration has been had in accordance with the
terms of the agreenent.” 9 UuSC 8§ 3 Addressing the
arbitrability of federal RICO and securities fraud cl ai ns brought
under the Securities Exchange Act of 1934 in McMahon, the Suprene
Court stated:
“The Arbitration Act, standi ng al one, therefore mandates
enforcenent of agreenents to arbitrate statutory cl ai ns.
Like any statutory directive, the Arbitration Act’s
mandate nmay be overridden by a contrary congressiona
comrand. The burden is on the party opposing

arbitration, however, to show that Congress intended to
precl ude a wai ver of judicial renedies for the statutory

rights at issue. If Congress did intend to limt or
prohi bit waiver of a judicial forum for a particular
claim such an intent ‘wll be deducible from [the

statute’'s] text or legislative history’ or from an
i nherent conflict between arbitration and the statute’s
underlying purposes.” MMhon, 107 S.C. at 2337-38.

Two years later, addressing the arbitrability of securities fraud

cl ai s brought under the Securities Act of 1933, the Suprene Court
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again used the standard set forth in McMahon to find the clains
arbitrable. Rodriguez, 109 S.Ct. at 1921 (“[T]he party opposing
arbitration carries the burden of show ng that Congress intended in
a separate statute to preclude a waiver of judicial renedies, or
that such a waiver of judicial renedies inherently conflicts with
t he underl yi ng purposes of that other statute.”) (overruling WI ko
V. Swan, 74 S.Ct. 182 (1953)).

Citing the Suprene Court’s increased recognition of the force
of 9 US.C. 8 3 in MMahon and Rodriguez, the Third Grcuit, in
Hays and Co. v. Merrill Lynch, Pierce, Fenner & Smth, Inc.,

ordered the arbitration of a non-core bankruptcy adversary

pr oceedi ng. In Hays, a Chapter 11 trustee brought a nunber of
federal and state clains against Merrill Lynch concerning various
securities transactions. Merrill Lynch filed a notion to dism ss

the federal RICO and 1933 Act clains pursuant to an arbitration
clause contained in the brokerage agreenent. The district court
refused to conpel arbitration.'® Hays, 885 F.2d at 1150-51

The Third Grcuit, reversing the district court, rejected the
notion that the Bankruptcy Code inpliedly nodified the Act and
stated that a Chapter 11 trustee is bound by an arbitration cl ause

to the sane extent as woul d be a debtor. ld. at 1155. The Third

16 The district court premsed its decision on Zi nmernman V.
Continental Airlines, 712 F.2d 55 (3d G r. 1983), cert. denied, 104
S.C. 699 (1984). In Zi mrerman, decided before both McMahon and
the 1984 anendnents to the Bankruptcy Code, the Third Grcuit held
that, “because the underlying purposes of the Bankruptcy ReformAct
inpliedly nodify the Arbitration Act, the granting of a stay
pending arbitration, even when the arbitration clause is
contractual, is a matter left to the sound discretion of the
bankruptcy judge.” 1d. at 56.
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Circuit held that, as the “‘trustee stands in the shoes of the
debtor and can only assert those causes of action possessed by the
debtor’” subject to defenses—such as a contractual arbitration
provi si on—as coul d have been asserted by a defendant, the trustee
was bound to arbitrate all causes of action derived from section
541.1 |d. at 1154. Accordingly, the Third Crcuit held that the
federal RICO and securities fraud actions nust be ordered
arbitrated, but that the trustee’'s section 544(b) avoidance
acti on—which was “not derivative of the bankrupt” but rather a
“statutory cause[] of action” under the Bankruptcy Code for the
benefit of the creditors—was not subject to the arbitration
provision. 1d. at 1155.

The Hays opinion does go to sone length to distinguish the
arbitrable clains as “involv[ing] non-core proceedings” and
hi ghl i ght ed t he hei ght ened rol e of nonbankruptcy court adj udi cati on
brought about by the 1984 anendnents. 1d. at 1159. In |ight of
the “clear congressional rejection of judicial skepticisnt
concerning arbitration recognized in MMhon and Rodriguez, the
Third Grcuit concluded that an adversary proceeding involving
debt or-derivative, non-core matters woul d not “seriously jeopardi ze
the objectives of the Code.” Id. at 1160-61

Wth respect to derivative, non-core matters, the Third
Circuit’s opinion in Hays nakes em nent sense, particularly in

light of the 1984 anendnents to the Bankruptcy Code. |Indeed, in

17 11 U S.C 8 541 defines the property included in the
bankruptcy estate, which includes all |legal and equitable interests
of the debtor.
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this regard it has been universally accepted. See Fred Neufeld,
Enforcenment of Contractual Arbitration Agreenents under the
Bankruptcy Code, 65 Am Bankr. L.J. 525 (1991) (providing a
circuit-by-circuit analysis); Mette H Kurt h, Comrent, An
Unst oppabl e Mandate and an | mmovable Policy: The Arbitration Act
and the Bankruptcy Code Collide, 43 U C L. A 999 (1996) (sane).
Whet her a bankruptcy court has discretion to enforce an
applicable arbitration clause where core bankruptcy issues are
i nvol ved was not addressed specifically by Hays, although other
courts have found the core/non-core distinction useful. See, e.g.,
Sel cke v. New England Ins. Co., 995 F.2d 688, 691 (7th Cr. 1993)
(“Even broadly worded arbitration cl auses are assuned not to extend
to clains that arise out of the provisions of the bankruptcy |aw
itself . . . .”); Inre Spectrumlnfo. Techs., Inc., 183 B.R 360,
363 (Bankr. E.D.N Y. 1995) (“[E]specially with respect to core
proceedings, . . . arbitration should not triunph over the specific
jurisdiction bestowed upon the bankruptcy courts wunder the
Bankruptcy Code.”) (citing cases); In re Sacred Heart Hosp., 181
B.R 195, 202 (Bankr. E.D. Pa. 1995) (“[A]s to core proceedi ngs,
this court may exercise its full panoply of discretion . . . in
determning whether to refer a proceeding before it to
arbitration.”); In re Anerican Freight Sys., Inc., 164 B.R 341,
347 (D. Kan. 1994) (“The teachi ngs of Hays & Co. are not applicable
to an adversary proceeding involving a core matter.”); Inre den
Eagl e Square, Inc., 1991 W. 71782 (Bankr. E.D. Pa. May 1, 1991)

(hol ding that the court retai ned discretionto order arbitration of
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core proceedings because “they inpact upon the Debtor’s
relationship with its entire body of creditors”); In re FRG 115
BR 72, 74-75 (E.D. Pa. 1990). But see In re Barkman, Inc., 170
B.R 321, 323 n.1 (Bankr. E.D. Mch. 1994) (*“For purposes of
det erm ni ng whet her Congress intended to carve out an exception to
§ 3 of the Arbitration Act, the core/non-core distinction would
seemto be of only indirect significance.”).

ACMC and the Trust wurge us to adopt a position that
categorically finds arbitration of core bankruptcy proceedings
inherently irreconcilable with the Bankruptcy Code. Cognizant of
the Suprene Court’s adnonition that, in the absence of an inherent
conflict wth the purpose of another federal statute, the Federal
Arbitration Act mandates enforcenment of contractual arbitration
provi si ons, McMahon, 107 S.Ct. at 2337-38, we refuse to find such
an i nherent conflict based solely on the jurisdictional nature of
a bankruptcy proceeding. Rather, as did the Third G rcuit in Hays,
we believe that nonenforcenent of an otherwise applicable
arbitration provision turns on the wunderlying nature of the
proceeding, i.e., whether the proceedi ng derives exclusively from
the provisions of the Bankruptcy Code and, if so, whether
arbitration of the proceeding would conflict wth the purposes of
the Code. In this regard, we agree with INA that the discretion
enj oyed by a bankruptcy court to refuse enforcenent of an ot herw se

applicable arbitration provision depends upon a finding that the
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standard set forth in MMhon has been net.?1® But because we
believe that ACMC and the Trust’'s declaratory judgnent
conpl ai nt —whi ch concerned matters central to National Gypsums
confirmed reorgani zati on plan and i nplicated contractual issues in
only the nost peripheral manner (if at all)—mnet this standard, we
conclude that the Bankruptcy Court was within its discretion to
refuse to order arbitration of the adversary proceedi ng (which was
limted to the effect, if any, of National Gypsumis confirnmed
reorgani zati on plan and attendant injunctions on INA' s collection
efforts).?®

The core/ non-core distinction conflates the inquiry set forth
in McMahon and Rodriguez with the nere identification of the
jurisdictional basis of a particular bankruptcy proceeding.
Certainly not all core bankruptcy proceedings are prem sed on
provi sions of the Code that “inherently conflict” with the Federal
Arbitration Act; nor wuld arbitration of such proceedings
necessarily jeopardize the objectives of the Bankruptcy Code.

Al t hough, as appel | ees suggest, “the core/non-core distinction is

18 We di sagree, however, with the narrowness of the exanple
offered by INA at oral argunent of the type of arbitration that
woul d be “irreconcil able” with the purpose of the Bankruptcy Code:
a situation where a creditor and a debtor agreed pre-bankruptcy to
arbitrate the actual anount the creditor would be paid on a claim
under the contract in the event of bankruptcy (effectively
contracting out of a bankruptcy court’s power to adjust clains
anong different classes of «creditors). Such a contractual
provi si on—essentially an ipso facto clause—would plainly be
unenforceable without regard to any conflict, real or apparent,
with the Federal Arbitration Act. ct. 11 U S.C 88 363(1);
365(f)(1); 541(c).

19 W note that at the tine the instant conplaint was filed,
arbitrati on had not even been set in notion.
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a practical and workable one,” it is nonetheless too broad. The
“discretion” that ACMC and the Trust urge should exist only where
a particular bankruptcy proceeding neets the standard for
nonenforcenent of an arbitration clause set forth in MMhon and
Rodriguez. See In re Chorus Data Sys., 122 B.R 845, 851 (Bankr.
N.H 1990) (“[U nder the Suprene Court precedents there is
discretion but in the bankruptcy context there nust be a
denonstrated specific conflict between enforcing an arbitration
cl ause and t he textual provisions and/ or purposes of the Bankruptcy
Code to justify the exercise of discretion by a bankruptcy court in
refusing to enforce an arbitration clause.”) It is doubtful that
“core” proceedings, categorically, neet the standard.

In the nbst common type of creditor-initiated core
proceedi ng—a not i on for relief from t he automatic
st ay?>—bankruptcy courts regularly have permtted arbitration to
continue (or commence) in spite of the presence of core bankruptcy
jurisdiction. In those cases permtting arbitration, courts have
typically found little difficulty with arbitration of disputes
where resolution would not involve matters of federal bankruptcy
I aw.

For exanple, inlInre Statew de Realty Co., 159 B.R 719, 722
(Bankr. D. N.J. 1993), the debtor had objected to clains advanced
by Hilton International under a rejected managenent agreenent, and

Hilton sought relief fromthe automatic stay to resolve the claim

20 11 U.S.C. § 362(d) allows a bankruptcy court to grant relief
from the 8§ 362(a) automatic stay when a creditor establishes
“cause.”

27



pur suant to an arbitration provision in the agreenent.
Acknowl edging that its discretion to deny enforcenent of an
ot herwi se applicable arbitration provisionrested on a finding that
arbitration would conflict with the provisions or purpose of the
Bankruptcy Code, the bankruptcy court rejected a reading of Hays
now advanced by ACMC and the Trust:

“The fact that the matter before the court is a core

proceedi ng does not mean that arbitration IS

i nappropri ate. The description of a matter as a core

proceedi ng si nply neans that the bankruptcy court has the

jurisdiction to make a full adjudication. However,

merely because the court has the authority to render a

deci sion does not nmean it should do so. The discussion

in Hays regarding core and non-core proceedings is not

read by this court as suggesting that core proceedings

may not be subject to arbitration. Rat her it appears

t hat the Hays court sought to distinguish between actions

derived from the debtor, and therefore subject to the

arbitration agreenent, and bankruptcy actions in essence

creat ed by the Bankruptcy Code for the benefit ultimately

of creditors of the estate, and therefore not enconpassed

by the arbitration agreenent.” 1d. at 724.
The court went on to note that, although “a significant portion of
[H lton’s] claimstens fromdanages that result fromthe Debtor’s
rejection of the Managenent Agreenent pursuant to Bankruptcy Code
8 365, the bankruptcy issues as to whether rejection of the
Managenent Agreenent was a proper exercise of the Debtor’s business
j udgnent al ready have been determ ned in the hearings conducted by
the court.” 1d. Wth only state contract issues concerning the
agreenent |left to resolve, the bankruptcy court was unable to
discern a conflict with the Bankruptcy Code posed by arbitration.
ld.; see also In re Chorus Data Systens, Inc., 122 B.R 845 (Bankr.
D. NNH 1990) (granting relief fromthe autonmatic stay to arbitrate
an unliquidated product devel opnent agr eenent claim and
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counterclai mwhere the Chapter 11 debtor’s reorgani zati on plan was
not whol ly contingent on the outcone and resolution involved only
state |law contract issues); In re Bicoastal Corp., 111 B.R 999
(Bankr. M D. Fla. 1990) (granting relief fromthe automatic stay to
arbitrate an unliquidated clai marising froma stock purchase price
adj ustnment di spute involving exclusively contract issues and
application of generally accepted accounting principles).

W find the Statew de bankruptcy court’s reading of Hays
persuasi ve. Indeed, distinguishing between those actions derived
fromthe debtor and those created by the Bankruptcy Code expl ains
the consistent reluctance to permt arbitration of actions brought
to adjudi cate bankruptcy rights. There can be little dispute that
where a core proceedi ng i nvol ves adj udi cati on of federal bankruptcy
rights wholly divorced from inherited contractual clains, the
i nportance of the federal bankruptcy forumprovided by the Code is
at its zenith. Arguably, these actions are sinply beyond the
coverage of nost, if not all, arbitration provisions. But ,
assumng an otherwise applicable arbitration provision, the
adj udi cati on of these actions outside the federal bankruptcy forum
could in many instances present the type of conflict with the
purpose and provisions of the Bankruptcy Code alluded to in
McMahon. See Hays, 885 F.2d at 1155 (“Clains asserted by the
trustee under section 544(b) are not derivative of the bankrupt.
They are creditor clains that the Code authorizes the trustee to
asset ontheir behalf.”); Inre Barney s Inc., 206 B.R 336 (Bankr.
S DNY. 1997) (finding Chapter 11 debtor’s section 544(a)
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avoi dance action, section 549 avoidance action, and section 542
turnover action were not subject to arbitration); In re Dunes Hot el
Associ ates, 194 B.R 967, 992 (Bankr. D.S.C. 1996) (finding Chapter
11 debtor’s section 544(a) avoi dance action, section 542 turnover
action, and section 365 rejection action were not subject to
arbitration); Inre Arentson, 126 B.R 236, 238 (Bankr. N.D. M ss.
1991) (refusing to order arbitration of a wongful term nation
action brought by a Chapter 7 debtor under section 525(b), which
provi des redress for discrimnation against an individual because
of a bankruptcy filing, because it was a cause of action
“exclusively related to a bankruptcy statute . . . that literally
begs for resolution in a bankruptcy forun’); cf. In re Pate, 198
B.R 841, 846 (Bankr. S.D. Ga. 1996) (finding Chapter 13 debtor’s
Federal Truth in Lending Act claiminvolving the financing of a
mobil e honme, which was core under 28 US C 8§ 157(b)(2)(0O
(counterclains by the debtor’s estate), was arbitrable).

We think that, at | east where the cause of action at issue is
not derivative of the pre-petition legal or equitable rights
possessed by a debtor but rather is derived entirely from the
federal rights conferred by the Bankruptcy Code, a bankruptcy court
retains significant discretion to assess whether arbitrati on would
be consistent with the purpose of the Code, including the goal of
centralized resolution of purely bankruptcy issues, the need to
protect creditors and reorganizing debtors from piecenea
litigation,and the undisputed power of a bankruptcy court to

enforce its own orders.
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B. The Bankruptcy Court’s Decision Not To Order Arbitration

We turn now to whet her the Bankruptcy Court’s decision not to
stay the adversary proceeding was an abuse of discretion.? As
di scussed above, the Bankruptcy Court possessed discretion to

refuse to enforce an otherw se applicable arbitration provision??

21 I NA contends that the Bankruptcy Court inproperly relied on
efficiency concerns to refuse enforcenent of the WlIIlington
Agreenent’s arbitration provision. The Suprene Court has stated
that efficiency concerns are not an appropriate defense to an
ot herwi se applicable arbitration clause. Mses H Cone Meni| Hosp.
v. Mercury Constr. Corp., 103 S.Ct. 927, 939 (1983); Tai Ping Ins.
Co., Ltd. v. MV Warschau, 731 F.2d 1141, 1146 (5th G r. 1984) (“To
the extent that [a party contesting enforcenent of an applicable
arbitration clause] relies on prem ses of econony of effort,
nmor eover, Moses Cone indicates that this reliance is m splaced.”).
I n the bankruptcy context, however, efficient resolution of clains
and conservation of the bankruptcy estate assets are integral
purposes of the Bankruptcy Code. Accordingly, insofar as
efficiency concerns m ght present a genuine conflict between the
Federal Arbitration Act and t he Code—for exanpl e where substanti al
arbitration costs or severe delays would prejudice the rights of
creditors or the ability of a debtor to reorgani ze—they may wel |
represent legitimate considerations. Cf. In re Day, 208 B.R 358,
370 (Bankr. E.D. Pa. 1997) (refusing to order arbitration of clains
al l onance issues where confirmation of the debtors’ Chapter 13
pl ans was dependent upon imedi ate resolution of objections to
creditors’ clains). Here, the Bankruptcy Court noted that the
arbitration “process has not yet commenced” (indeed, when the
conplaint was filed arbitration had not been requested) and that
“this court constitutes the nost efficient and effective forumin
which to determ ne the core Bankruptcy Code i ssues” (and the court
went on to recite the several factors set out in In re Chicago,
M | waukee, St. Paul & Pacific RR Co., 6 F.3d 1184, 1189 (7th Gr.
1993)). The Bankruptcy Court was not so nuch saying that
efficiency concerns would of thenselves authorize denial of the
stay as it was suggesting that had the arbitration process actually
been well advanced it m ght have been nore inclined to grant the
stay. INA' s argunent in this respect presents no reversible error.

22 ACMC and the Trust contend that their declaratory judgnment
action was not within the scope of the Wllington Agreenent’s
arbitration provision, supra note 15, and that the stay provision
of the Federal Arbitration Act is therefore not applicable.
Nei t her the Bankruptcy Court nor the District Court explicitly
addressed the issue, apparently assum ng the applicability of the
arbitration provisionand finding that enforcenent was nevert hel ess
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only insofar as enforcenent would conflict with the purpose or
provi si ons of the Bankruptcy Code.

The decl aratory judgnment action brought by ACMC and t he Trust
sought a declaration that the section 524(a) discharge injunction
barred INA's collection efforts, or that the terns and provi sions
of the reorgani zation plan or the Bankruptcy Court’s confirmation
order precluded collection of INAs claim for prepetition debts
al l egedly owi ng under the Wellington Agreenent. As stated, the
conpl aint raised no issues under the Wellington Agreenent and was
restricted entirely to the adjudication of federal bankruptcy
i ssues. The conpl aint asked, in fine, for the Bankruptcy Court to
construe its own order. Nothing in the conplaint permtted the
Bankruptcy Court to address the nerits of INA's claim under the
Vel | i ngton Agreenent or ACMC and the Trust’s contract or equitable
defenses to INA's claimunder state law. In short, if appellees
were successful, and the Bankruptcy Court determned that |INA s
collection efforts were barred either by the section 524(a)
di scharge injunction or by the ternms of the confirned
reorgani zation plan, INA s collection efforts would be barred under

bankruptcy |l aw. 2 |f appel |l ees were unsuccessful, resol ution of the

wthin the court’s discretion. Although we find the applicability
of the arbitration provisionto this action subject to considerable
doubt, see United O fshore Co. v. Southern Deepwater Pipeline, 899
F.2d 405, 409-10 (5th Cr. 1990), we also assune its applicability
for the purposes of this appeal.

23 I NA argues that its collection efforts do not inplicate the
section 524(a) discharge injunction because the pre-confirmation
debt it alleges stens froman assuned contract under section 365.
The Bankruptcy Court, in a bench ruling on WMirch 28, 1997,
modi fying its earlier October 22, 1996, order, essentially agreed.
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merits of INA's claimunder the Wellington Agreenment would remain

open, presunably subject to any valid arbitration provision.?

The Bankruptcy Court ruled that the Chapter 11 di scharge provi sion,
section 1141(d) (1), does not address clai ns based on t he assunption
of an executory agreenent because section 365(b)(1) requires the
debtor to cure any default as a prerequisite to assunption.
Accordingly, the Bankruptcy Court ruled that section 1141(d)(1)
addresses only clains based on the rejection of an executory
contract (by referring to section 502(g)). The Bankruptcy Court
stated that, as to amounts allegedly owed under an assuned
executory contract, the assunption order governs (which, in this
case, was incorporated in the relevant provisions of the
reorgani zation plan and the confirmation order). (Qbserving that
section 1141(d)(1) cannot be read to provide for discharge of
anounts in default wunder assuned executory contracts wthout
nullifying the cure requirenent of section 365(b)(1), the
Bankruptcy Court held that its adjudication of the plan—+rather
than the discharge injunction provided by section 1141(d) (1) and
section 524(a)—precluded INA' s collection efforts. See Republic
Supply Co. v. Shoaf, 815 F.2d 1046 (5th Cr. 1987).

Whet her viewed as a question of the coverage of the discharge
injunction or as an issue concerning prior adjudication, it is
pl ai n, however, that resolution of ACMC and the Trust’s declaratory
judgnent actioninplicatedissues arising exclusively fromNati onal
Gypsum s rights conferred by its confirmed reorgani zation plan. As
stated, INA's argunent relates to whether the Bankruptcy Court
shoul d have granted the relief sought by ACMC and the trust, not
whet her it shoul d have ordered arbitration. Although we express no
opinion as to the <correctness of the Bankruptcy Court’s
determ nation, we are quite certain that it was the proper forumto
address the limted issues raised in the conplaint.

24 INA cited Picco v. Gobal Marine Drilling Co., 900 F.2d 846
(5th Cr. 1990), at oral argunent for the proposition that it is
appropriate for other courts—and therefore arbitrators—to
interpret the preclusive effect of bankruptcy court orders.

Picco, however, may not be read so broadly as to always
precl ude bankruptcy court refusal to defer to a prospective,
nonbankruptcy, nonjudicial forum to entertain an action limted
solely to the scope of a bankruptcy court’s order. Picco involved
a Canadi an personal -injury claimant (Picco) whose suit against a
Chapter 11 debtor was dism ssed w thout prejudice on forum non
conveni ens grounds during the pendency of the automatic stay.

Picco did not appeal the dism ssal. After the bankruptcy court
lifted the automatic stay to permt personal-injury actions to
proceed, however, he refiled his claimin Canada. Later still, he

deci ded that Texas state court was a preferable forum but the
statute of limtations had expired on his action. Picco therefore
moved the district court to set aside its prior judgnent and re-
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W are convinced that arbitration of a core bankruptcy
adversary proceedi ng brought to determ ne whether INA's coll ection
efforts were barred by the section 524(a) discharge injunction or
by the confirmati on of National Gypsum s reorganization plan, as a
nondebt or-derivative action to enforce asserted rights created by
the Bankruptcy Code that are conpletely divorced from National
Gypsunmi's prepetition rights under the Welllington Agreenent, would
be i nconsistent with the Bankruptcy Code. Whether prem sed, as the
District Court suggested, on a finding that enforcenent of the
arbitration provision would irreconcilably conflict with the

Bankruptcy Code,?® MMahon, 107 S.C. 2332, or on the view that

dismss with conditions permtting himto refile in Texas state
court. The district court granted his notion. At issue in the
appeal was whether Picco—who chose not to appeal the initial
dism ssal by the district court—eould challenge jurisdiction to
enter the initial dismssal in a subsequent Rule 60(b)(4)
pr oceedi ng. This Court concluded that, as Picco had had the
opportunity to challenge the district court’s jurisdiction on
appeal fromthe initial dismssal, he was barred from chal |l engi ng
it inthe context of a Rule 60(b) proceeding.

Qur unremarkable statenment in Picco that “district courts
retain jurisdictionto determ ne the applicability of the [§ 362(a)
automatic] stay to litigation pending before them and to enter
orders not inconsistent with the terns of the stay,” Picco, 900
F.2d at 850, did not, of course, foreclose a debtor’s ability to
redress violations of the automatic stay through contenpt
proceedings in the bankruptcy court, nor was it intended to
dimnish the ability of a bankruptcy court to entertain actions to
enforce or construe the effects of its own orders. Cf. Cel otex
Corporation v. Edwards, 115 S. C. 1493 (1995) (where bankruptcy
court has jurisdiction to issue stay order, validity of that order
may not be collaterally attacked).

25 The District Court noted that, although the Bankruptcy Court
“did not expressly anal yze whether referring the core issues in the
Conpl ai nt woul d seriously jeopardi ze t he underlying policies of the
Bankruptcy Code,” arbitration neverthel ess woul d present a confli ct
wth the Code because it would “allow a panel of arbitrators to
deci de whet her and how to enforce the federal injunctions granted
under 11 U. S.C. Section 524(a) and how to apply the Plan and the
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bankruptcy <courts have discretion to deny enforcenent of
arbitration clauses in core cases when the only rights at issue
were created by the Bankruptcy Code rather than inherited from a
debtor’s pre-petition property, Hays, 885 F.2d at 1155, the
Bankruptcy Court was within its discretion to deny INA's notion to
stay under the Federal Arbitration Act.? Accordingly, the judgnent
of the District Court, affirmng the order of the Bankruptcy Court,

is

AFF| RMED.

Confirmation Order to these alleged pre-petition debts.”

26 Accordi ngly, we have no need to address ACMC and the Trust’s
substantially nore questi onabl e argunent that arbitration would run
af oul of the separation-of-powers principles set forth in Plaut v.
Spendthrift Farm Inc., 115 S.C. 1447 (1995).
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