IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11081

SAVE PONER LI M TED
Plaintiff - Counter Defendant - Appell ant

SYNTEK FI NANCE CORP
Def endant - Counter d ai mant - Appellee

Appeals fromthe United States District Court
for the Northern District of Texas

August 26, 1997
Bef ore POLI TZ, Chief Judge, KING Circuit Judge, and DUPLANTIER,”
District Judge.
KING Circuit Judge:
Plaintiff Save Power Limted appeals the district court’s
grant of summary judgnent declaring that defendant Syntek Finance
Corporation is a “Senior Lender” for purposes of the

subordi nati on agreenent at issue in this case. Save Power also

District Judge of the Eastern District of Louisiana,
sitting by designation.



appeal s the district court’s denial of its notion to transfer
this case to Judge Means, a different judge in the sane division
before whoma previously filed, related action is pending.

Fi ndi ng substantial overlap between the present case and the
original action, for reasons of comty and sound judi ci al

adm ni stration we vacate the judgnent of the district court and

remand with instructions to transfer this case to Judge Means.

| . BACKGROUND

Thi s di spute concerns the respective rights of Save Power
Limted (“Save Power”) and Syntek Finance Corporation (“Syntek”)
to the assets of Pursuit Athletic Footwear, Inc. (“Pursuit”).
Pursuit is a wholesale distributor of athletic shoes and is a
whol | y-owned subsidiary of Riddell Athletic Footwear, Inc.
(“Riddell”). Prior to 1994, Save Power served for an extended
period of time as the primary supplier of inventory to Pursuit.
In settlenent of litigation arising fromobligations incurred
during that tine, Save Power, Pursuit, and a nunber of other
parties executed a series of agreenents on February 15, 1994.
The agreenents relevant to this litigation are the License
Agreenent, Finance and Security Agreenent (“Finance Agreenent”),
Loan and Security Agreenent (“Loan Agreenent”), and Subordi nation
Agr eenent .

The License Agreenent bears on this case to the extent that
it constitutes Pursuit’s nost val uable asset. Under the License

Agreenment, Pursuit acquired the exclusive right to manufacture



and sell worldw de athletic footwear bearing the “Riddell”
trademar k and nanme. The Fi nance Agreenent, executed by Save
Power and Pursuit, provides for Save Power to advance wor ki ng
capital and athletic shoe inventory to Pursuit in excess of the
$23 mllion in capital and inventory previously advanced.

Pursuit was to repay its obligations to Save Power through the
sale of shoes to third-party retailers. Al account paynents for
such sales were to be directed to Heller Financial, Inc.
(“Heller”), which, after deducting anmounts owed to it
periodically under the Loan Agreenent, would forward the bal ance
to Save Power. The Finance Agreenent further provides that Save
Power acquired a security interest in the assets of Pursuit,

i ncludi ng the License Agreenent, inventory, and accounts
receivable. To obtain additional financing, Pursuit entered into
the Loan Agreenent with Heller. Pursuant to the Loan Agreenent,
Hel ler made a termloan to Pursuit and received a security
interest in the assets of Pursuit. This security interest
excludes Pursuit’s rights under the License Agreenent. Pursuit,
Save Power, and Hel |l er contenporaneously executed the

Subordi nati on Agreenent, which references both the Finance
Agreenent and the Loan Agreenent. Under the Subordination
Agreenent, Save Power agreed to subordinate to Heller, as “Senior

Lender,” the debt owed to Save Power by Pursuit.! The

! The parties disagree as to the anount of subordinated

debt. Save Power contends that only $20 mllion of the
out st andi ng debt was subordinated to Heller’'s security interest,
whil e Syntek contends that $20 million represents the m ninmum

not the maxi num subordi nated debt.
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Subordi nati on Agreenent defines “Senior Lender” as “Heller, its
successors and assigns and any person who refinances or refunds
all or any portion of the Senior Debt.” “Senior Debt” is defined
in the Subordination Agreenent as all indebtedness of Pursuit
owed to “Senior Lender” under the Loan Agreenent.

Shortly after these agreenents were executed, Pursuit halted
its paynents to Save Power. Save Power contends that Pursuit’s
out standi ng debt had grown to $31 million, but Save Power was
unable to foreclose on its security interest due to the terns of
t he Subordi nati on Agreenent and Pursuit’s outstandi ng debt to
Heller. The debt owed to Heller was due to be fully paid by the
end of May 1995 (which would relieve Save Power of the
restrictions of the Subordination Agreenent), and Heller had
informed Pursuit that it did not intend to renewits |oan.

Synt ek becane involved at this juncture as a provider of new
financing to Pursuit. Syntek is a shell corporation affiliated
wth one of the owners of Pursuit. On May 19, 1995, Syntek and
Pursuit entered into an agreenent whereby Syntek agreed to nmake a
termloan to Pursuit in an anmount sufficient to satisfy Pursuit’s
obligations to Heller. Funds of just over $200,000 were wired to
Hel | er on that day pursuant to this agreenent.? Syntek thus
clainms to have refinanced Pursuit’s debt to Heller and becone a
“Seni or Lender” under the terns of the Subordi nation Agreenent.

Later that year R ddell and Pursuit filed suit against Save

2 W are unable to determine fromthe record the specifics
of this transaction, e.g., what entity actually supplied the
wi red funds.



Power and several affiliated corporations (the “Original Action”)
in state court in Tarrant County, Texas. Save Power renoved this
action to the United States District Court for the Northern
District of Texas, Fort Wrth Division, on August 11, 1995, where
it was assigned to Judge Means. Save Power filed a counterclaim
on August 15, 1995. On August 25, 1995, Save Power filed an
application for tenporary restraining order and prelimnary

i njunction seeking to enjoin Pursuit fromdissipating the assets
in which Save Power clainmed a security interest. During this
time period Save Power filed a related action in the Dall as
Division of the Northern District (the “Related Action”). The
Rel ated Action was transferred to Judge Means on August 28, 1995,
and consolidated with the Oiginal Action on August 31, 1995. On
Septenber 11, 1995, Pursuit filed in the Oiginal Action its own
application for tenporary restraining order and prelimnary

i njunction seeking to enjoin Save Power fromforeclosing on its
security interest on the ground that Syntek was a hol der of

out st andi ng seni or debt under the Subordi nation Agreenent. The
court held a joint hearing on both applications in |ate Septenber
and i ssued an order denying both applications on October 6.

Save Power filed the present action on Septenber 11, 1995,
in the Fort Worth division of the Northern District. Save Power
sought a declaratory judgnent that Save Power has a perfected
security interest in the assets of Pursuit that is superior to
that of any third party, that Save Power is entitled to foreclose

on this security interest, and that Syntek does not possess any



rights or standi ng under the Subordination Agreenent. This case
was assigned by random draw to Judge MBryde.

On Septenber 28, 1995, Syntek filed a counterclai magai nst
Save Power and noved for partial summary judgnent. On Cctober
16, 1995, in addition to its response in opposition to Syntek’s
nmoti on, Save Power filed a notion to transfer the case to Judge
Means. Judge McBryde denied Syntek’s notion for partial summary
j udgnment on QOctober 18, 1995. Subsequently, on Novenber 7, 1995,
Judge McBryde deni ed Save Power’s notion to transfer, citing his
famliarity with the case as a result of studying the record in
connection with Syntek’s notion for partial sunmary judgnent.

On June 6, 1996, Save Power filed a notion for summary
j udgnent, which was followed shortly thereafter by Syntek’s
second notion for partial sunmary judgnent. On July 26, 1996,
Judge McBryde issued a nenorandum opi ni on and order granting
Syntek’s notion for partial summary judgnent and denying Save
Power’s notion for sunmary judgnment. The court entered final
j udgnent on August 2, 1996, declaring Syntek to be a “Seni or
Lender” under the terns of the Subordination Agreenent and
assessing all costs against Save Power. Save Power filed a

tinely notice of appeal.

I'1. DI SCUSSI ON

Save Power chall enges the declaratory judgnment entered by
Judge McBryde as well as his denial of its notion to transfer.

Because we concl ude that Judge McBryde abused his discretion in



denying the notion to transfer,® we do not reach the nmerits of
the declaratory judgnent.

The Fifth Grcuit adheres to the general rule that the court
in which an action is first filed is the appropriate court to
det erm ne whet her subsequently filed cases invol ving

substantially simlar issues should proceed. See West Qulf

Maritine Ass’n v. ILA Deep Sea Local 24, 751 F.2d 721, 728 (5th

Cr. 1985); Mann Mg., Inc. v. Hortex, Inc., 439 F.2d 403, 408

(5th Gr. 1971). Syntek, in fact, states that it “does not

di sagree with the | egal proposition advanced by Save Power t hat
where duplicative issues and parties exist in two cases the court
with the first case should resolve the i ssues between the parties
and the second court should defer.”

The “first to file” rule is grounded in principles of comty
and sound judicial admnistration. “The federal courts |ong have
recogni zed that the principle of comty requires federal district
courts -- courts of coordinate jurisdiction and equal rank -- to
exercise care to avoid interference with each other’'s affairs.”

West Gulf, 751 F.2d at 728. “The concern manifestly is to avoid

3 Wiile a district court’s decision whether to transfer a
case pursuant to 28 U.S.C. § 1404(a) is reviewed for abuse of
di scretion, Peteet v. Dow Chem Co., 868 F.2d 1428, 1436 (5th
Cr.), cert. denied, 493 U S. 935 (1989), “[t]he standard of
appel l ate review of district court decisions to accept or decline
jurisdiction over declaratory and injunctive actions when comty
i ssues are at stake is not entirely clear.” Wst Gulf Mritine
Ass’n v. ILA Deep Sea Local 24, 751 F.2d 721, 729 n.2 (5th Cr
1985). As in West Gl f, however, we need not settle the standard
of review question because we conclude that, even if the district
court had broad discretion to decide whether to transfer this
case to Judge Means, it abused its discretion in retaining
jurisdiction under the particular circunstances here. See id.
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the waste of duplication, to avoid rulings which may trench upon
the authority of sister courts, and to avoid pieceneal resolution
of issues that call for a uniformresult.” 1d. at 729; see also

Col orado Ri ver Water Conservation Dist. v. United States, 424

U.S. 800, 817-20 (1976). This concern applies where related
cases are pending before two judges in the sane district, as is
the case here, as well as where related cases have been filed in

different districts. Dillard v. Merrill Lynch, Pierce, Fenner &

Smith, Inc., 961 F.2d 1148, 1161 n.28 (5th Gr. 1992) (“The sane
concern with avoiding duplicative litigation is present where
simlar suits have been filed in two courts within the sane

district.”), cert. denied, 506 U S. 1079 (1993).4

Syntek argues that the “first to file” rule does not apply
in this case because neither the issues nor the parties are
identical to those in the Original Action. The rule does not,
however, require that cases be identical. The crucial inquiry is
one of “substantial overlap”:

Once the likelihood of substantial overlap between

the two suits had been denonstrated, it was no | onger
up to the court in Texas to resolve the question of

4 Syntek suggests in its brief on appeal that Save Power
waived its right to appeal the transfer issue because Save Power
relied on 28 U. S.C. § 1404 before the district court as authority
for a transfer between judges in the sane division, but now
“raises a new justification for its argunent.” Syntek cites In
re Fairchild Aircraft Corp., 6 F.3d 1119, 1128 (5th CGr. 1993),
in which this court affirnmed the district court’s conclusion that
appel I ant had wai ved his appeal of an issue that he raised only
by inplication in case cites before the bankruptcy court. W

stated that for an argunent to be preserved for appeal, “the
argunent nust be raised to such a degree that the trial court may
rule onit.” [d. As indicated in our discussion infra, Save

Power met this standard in the notion to transfer it filed bel ow.

8



whet her both should be allowed to proceed. By virtue
of its prior jurisdiction over the conmon subject
matter and its injunction of suit involving that
subject matter in Texas, the ultimate determ nation of
whet her there actually was a substantial overl ap

requi ring consolidation of the two suits in New York
bel onged to the United States District Court in New
Yor k.

Mann Mg., 439 F.2d at 408. “[R]egardl ess of whether or not the
suits here are identical, if they overlap on the substantive

i ssues, the cases would be required to be consolidated in

the jurisdiction first seized of the issues.” 1d. at 408 n. 6;

see also TPM Holdings, Inc. v. Intra-Gold Indus., Inc., 91 F. 3d

1, 4 (1st Gr. 1996) (“VWiere the overlap between two suits is

| ess than conplete, the judgnent is nmade case by case, based on
such factors as the extent of overlap, the |ikelihood of
conflict, the conparative advantage and the interest of each

forumin resolving the dispute.” (citation omtted)).

Both the Original Action and the present case center on the
question whet her Save Power can proceed with foreclosure on any
or all of its security interest in the assets of Pursuit under
the terns of the Subordination Agreenment. This question involves
several conponent issues, nost notably: (1) whether Syntek is a
“Seni or Lender” under the Subordination Agreenent, (2) whether
there is unsubordi nated debt on which Save Power may forecl ose
even if Syntek qualifies as a “Senior Lender,” and (3) whether
Save Power may proceed as the secured party with superior rights.
In ruling on Pursuit’s application for prelimnary injunction,
Judge Means did not decide the first issue because he determ ned

that Pursuit | acked standing to assert the rights of a “Senior
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Lender” under the Subordinati on Agreenent. The overarching
gquestion being whet her Save Power shoul d be enjoined from

forecl osing on Pursuit’s assets, however, Judge Means did decide
the second and third issues. Assum ng for purposes of these

i ssues that Syntek is a “Senior Lender” under the Subordination
Agreenment, Judge Means concl uded that the anmount of Pursuit’s
debt to Save Power that is in excess of $20 million is not
subordinate to the Syntek debt and that Syntek does not have a
security interest in the License Agreenent. Based in |large part
on these findings, Judge Means declined to enjoin Save Power from
foreclosing on Pursuit’s assets. The sane issues were before
Judge McBryde, who reached a contrary result. After determ ning
that Syntek is a “Senior Lender” under the Subordination
Agreenent, Judge McBryde rul ed that Save Power was not entitled
to foreclose on any of Pursuit’s assets under the lien

subordi nation provision of the Subordi nation Agreenent because
Save Power had not shown that “any liens it seeks to forecl ose do
not also serve as security for the subordinated debt.” Not only
do the issues “substantially overlap,” but inconsistent rulings

have already resulted.?®

5> At oral argunent before this court, counsel for Save
Power stated that Save Power initiated forecl osure proceedings in
reliance on Judge Means’s order, but Pursuit filed bankruptcy
before the forecl osure sale took place. Then, follow ng Judge
McBryde’ s judgnent, Save Power was sued for allegedly wongfully
proceeding with foreclosure. This suit was filed originally in
t he Del aware bankruptcy court where Pursuit’s bankruptcy was
pendi ng. The Del aware district court withdrew the reference on
the wongful foreclosure suit and then transferred it to Judge
Means, where it was consolidated with the Oiginal Action.
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The fact that Syntek is not a party to the Oiginal Action
does not underm ne the appropriateness of transfer in view of al
the facts of this case. Conplete identity of parties is not
required for dism ssal or transfer of a case filed subsequently

to a substantially related action. See Wst Gulf, 751 F.2d at

731 n.5 (noting that inconplete identity of parties does not
mandate that two “essentially identical” actions remain pendi ng
si mul t aneously where conplete relief was neverthel ess avail abl e
in one forumand the m ssing parties probably could be nade

parties to the action in that forun); see also National Health

Fed’n v. Winberger, 518 F.2d 711 (7th Cr. 1975) (dism ssing

second-filed action wi thout prejudice even though it involved
different plaintiffs than the first-filed action). In this case,
Syntek filed a notion for |leave to intervene in the O ginal
Action on Septenber 11, 1995, but withdrew the notion before Save
Power had filed a response and before Judge Means had rul ed on
it. Although Syntek clains that it was unable to intervene in
the Original Action as a result of Save Power’s opposition to its
nmotion, the procedural history of the Original Action does not
bear this out. Syntek’s interest in the Oiginal Action,
nmoreover, was represented to the court via Pursuit, which faced
the |likelihood of being put out of business if Save Power were
not enjoined fromforeclosure. The fact that Syntek was not an
active participant in the prelimnary injunction hearing does not
alter our analysis of the relevant factors.

The record indicates that the facts mlitating in favor of
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transfer were before Judge McBryde prior to his rulings on any
substantive matters in this case. Save Power disclosed on its
civil cover sheet when it filed this action that two rel ated
cases were pendi ng before Judge Means. The notion to transfer
itself contained Judge Means’s order on the applications for
prelimnary injunction, which reveals the substantial overlap of
i ssues, and indicated that Syntek had noved to intervene in the
Original Action. Save Power filed its notion to transfer on the
sane day it filed a response to Syntek’s notion for partial
summary judgnent. Al though briefing with respect to the sunmary
j udgnent notion was conpl eted before that concerning the transfer
nmotion, the court need not have expended resources on the summary
j udgnent notion given notice of the notion to transfer. Under

t hese circunstances, Judge McBryde’'s denial of the notion to
transfer was an abuse of discretion.

We express no opinion on the nerits.

[11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district
court is VACATED and this case is REMANDED with instructions that
it be transferred immediately to Judge Means. Each party shal

bear its own costs.
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