United States Court of Appeals,

Fifth Grcuit.
No. 96-11016

Summary Cal endar.

UNI TED STATES of Anerica, Plaintiff-Appellee,
V.
Larry All en RESSLER, Defendant-Appell ant.
Sept. 22, 1997.

Appeal from the United States District Court for the Northern
District of Texas.

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.

PER CURI AM

On March 7, 1996, Ressler, federal prisoner No. 22047-077,
filed the instant 28 U . S.C. 8§ 2255 notion, which was his second.
Ressl er argued that his two prior convictions for "house breaki ng”
were not burglaries and thus not "crinmes of violence" as defined
under 18 U. S.C. 8 924(e). He contended that he had not presented
this claimearlier because his counsel had not investigated the
nature of the prior convictions and he did not |earn of the
statutory definition until after he had filed his first 8§ 2255
not i on.

The governnent answered and argued that Ressler was
procedurally barred fromraising this i ssue because he coul d have
raised it on direct appeal or in his first 8 2255 noti on but he had
not done so and had not shown either cause or prejudice for the
defaul t. The governnment further argued that his claim was
meritless because the elenents of "house breaking" satisfied the
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el emrents of "generic burglary" as defined in Taylor v. United
States, 495 U. S. 575, 599, 110 S. . 2143, 2158-59, 109 L. Ed. 2d 607
(1990), and his convictions were thus crinmes of violence under 8§
924(e).

The district court dismssed Ressler's successive 8§ 2255
nmoti on because Ressler had not first obtained perm ssion from a
Judge of the Court of Appeals to file a successive § 2255 as
requi red by the provisions of AEDPA, enacted on April 24, 1996. 28
US C § 2244(b)(3)(A). The district court applied the anended
version of 8 2244 to Ressler's successive § 2255 notion even t hough
Ressler filed his notion before the AEDPA was si gned.

Ressler tinely appealed and requested this Court to issue a
Certificate of Appealability (COA). This Court granted Ressler a
COAAlimted to the question of the district court's application of
AEDPA to his pending 8§ 2255 notion. On June 23, 1997, the Suprene
Court issued its opinion in Lindh v. Mirphy, --- US ----, 117
S.Ct. 2059, 138 L. Ed. 2d 481 (1997), which establishes the rules and
criteria for determ ning whether the provisions of AEDPA woul d be
applied to cases pending prior to the effective date of that Act.
On July 14, another panel of the Fifth Crcuit held that under
Li ndh v. Murphy the requirenent for certification by the Court of
Appeal s of a successive application under 8 2255 does not apply
because the petitioner's application was pending on April 24, 1996,
the date AEDPA was enacted. Wllianms v. Cain, 117 F.3d 863 (5th
Cir.1997). Ressler's petitioninthis case was |ikew se pendi ng on

the effective date of AEDPA.



Accordi ngly, the judgnent of the district court i s VACATED and
this case is REMANDED to the district court for further proceedi ngs

under the law as it existed prior to the adoption of AEDPA.



