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ver sus

JERROLD WAYNE HALTOM
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Appeal fromthe United States District Court for the
Northern District of Texas

May 13, 1997
Bef ore DUHE, BENAVI DES, and STEWART, Circuit Judges.
BENAVI DES, Circuit Judge:

The appellant, Jerrold Wayne Haltom pleaded guilty in
district court to one count of mail fraud and four counts of incone
tax evasion. He was sentenced to concurrent prison terns of 26
mont hs on each count. Haltom appeals his sentence on two grounds.
He contends that the district court msapplied the United States
Sentencing CGuidelines by refusing to group his mail fraud and tax
evasi on offenses together as “closely related” counts. He al so
clains that he was sentenced in violation of his rights under the
ex post facto clause of the Constitution.

Haltom has nore to gain, in terns of a definite and



substantial reduction in his prison term from his grouping
argunent than fromhis ex post facto argunent. Because we find the
groupi ng argunent persuasive, we need not address the nerits of his

constitutional claim?

l.

Hal tom was an account executive with diver Taylor Conpany
West, Inc., a food brokerage firm in Lubbock, Texas. He
represented the interests of food manufacturers, including Heinz
and Del Mnte, in their dealings with wholesalers and retail
grocers in West Texas and New Mexi co. Each manufacturer routinely
provi ded pronoti onal funds to whol esalers and retail ers that agreed
to pronote its products. As the man in the mddle, Haltombilled
the manufacturers for the grocers’ pronotional expenses and
distributed the pronotional funds.

Hal t om expl oited his position by perpetuating a fal se invoice
schene against his clients, the manufacturers. In sinple terns, he
clainmed a greater anpunt in pronotional funds than was owed the
whol esalers and retailers, and he pocketed the difference.
Unsurprisingly, he failed to report this illicit incone on his
f eder al incone tax returns. Haltom stipulated that he
m sappropri ated $766,618 from the food manufacturers and cheated
t he governnment of $100,838 in taxes for 1989, 1990, 1991, and 1992.

On February 16, 1996, Haltom was charged by information with

'Hal t om woul d receive no increnental benefit from prevailing
on both the ex post facto claimand the groupi ng argunent.
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one count of nmil fraud and four counts of tax evasion in violation
of 18 U S.C. § 1341 and 26 U.S.C. 8§ 7201, respectively. He pleaded

guilty, and was sentenced in district court on June 7, 1996.

1.

W review de novo the district court’s application and
interpretation of the United States Sentencing Qi delines. 18
US C 8§ 3742(e); United States v. Dom no, 62 F.3d 716, 719 (5th
Cir. 1995) (footnote and internal citations omtted).

Cal cul ati ons under the gui delines beginwth the determ nation
of the appropriate base offense | evel for each count of conviction.
The base offense |evel generally reflects the seriousness of the
of fense, as determ ned by the drafters of the guidelines. |In order
to tailor the punishnent to the crinme in a given case, the
gui delines provide for adjustnents to the offense | evel based on
various “specific offense characteristics.” For exanple, a
sentence may be enhanced because of the anpbunt of noney or vol une
of contraband invol ved, the youth or old age of the victim or the
defendant’s use of physical force or a firearm See generally
UNI TED STATES SENTENCING Cow sSION, QGUIDELINES MaNuAL, Ch. 2 (O fense
Conduct), Introductory Commentary; see also id., Ch. 1, Pt. A
subpart 4(a) (Real O fense vs. Charge O fense Sentencing) (1995).

In this case the district court was required to determ ne the
base offense level for each of Haltom s offenses, adjust for any
specific offense characteristics, and then calculate a conbi ned

of fense |l evel pursuant to the grouping rules governing nultiple



counts of conviction. See GUDELINES MaNUAL, Ch. 3, Pt. D.

The district court cal cul ated that the adjusted offense | evel
for Haltoms mail fraud conviction was 20. The court began this
cal cul ation by assigning Haltoma base offense | evel of 6 pursuant
to the appropriate fraud guideline, U S.S.G 8§ 2Fl1.1(a). The court
then increased the offense | evel by 10 because the fraud resulted
in aloss of nore than $500, 000; by 2 because it involved t he abuse
of a position of private trust; and again by 2 because it required
nmore than m nimal planning. See U.S.S. G 88 2F1. 1(b) (1) (K), 3B1.3,
2F1.1(b) (2).

The district court assigned Haltom an adjusted of fense | evel
of 16 for tax evasion. The district court treated the four tax
evasion counts as a single offense, as required by the grouping
rules. See U S.S.G 8§ 3D1.2(d). The base offense |evel, 14, was
determned in |ight of the aggregate tax loss to the governnent,
$100,838. See U S.S.G 88 2T1.1(a)(1l), 2T4.1 (Tax Table).? The

of fense | evel for tax evasion was increased to 16 because the

2The district court’s reliance on the tax table in the 1995
edition of the CGuidelines Manual gave rise to appellant’s ex post
facto claim The tax table was anended Novenber 1, 1993,
increasing by 2 the offense level for a tax loss of $70,000 to
$120,000. See U S.S.G, App. C, anend. 491. This anendnent took
effect after Haltomfiled the last of his four false tax returns
but while his mail fraud schene was ongoing. CQuidelines section
1B1.11(b)(3) purports to authorize the retroactive application of
an anendnent to the guidelines, so long as the defendant is being
sentenced for at |east one crine perpetrated after the anendnent.
Hal t om argues, however, that the retroactive application of the
anended tax table in this case violated the ex post facto cl ause.
See United States v. Domno, 62 F.3d 716, 720 (5th Gr. 1995) (“A
sentence that is increased pursuant to an anendnent to the
guidelines effective after the offense was commtted violates the
ex post facto clause.”) (internal citation omtted). As noted at
the outset, we need not decide the nerits of this claim
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of fense i nvol ved nore than $10, 000 a year in unreported i nconme from
crimnal activity, i.e., the fraud charged in count one.® See
US S G § 2T1.1(b)(1).

The district court next calcul ated Haltom s conbi ned of f ense
| evel based upon the adjusted offense levels of 20 for mail fraud
and 16 for tax evasion. Starting with the higher of the two
of fense | evels, 20, the court applied the formula in section 3D1.4
to reflect the additional harm caused by Haltoms tax crines.
Because the offense level for the tax evasion counts was 4 |evels
|l ess than the offense level for mail fraud, the application of
section 3D1.4 resulted in an increase in Haltonmis offense |eve
from20 to 22.

The district court then reduced appellant’s offense | evel by
3 because he accepted responsibility for his actions and assi sted
authorities in investigating his own crimnal conduct. US S. G §
3E1. 1. Finally, on the governnent’s notion, the district court
departed downward 2 levels in recognition of Haltom s substanti al
assi stance in the investigation and prosecution of other persons.
US S G 8§ 5K1.1. The court thus determned that Haltonmis tota
of fense | evel was 17. Because Haltom had no prior convictions, he
was subject to a sentence of 24 to 30 nonths. See U S.S.G Ch. 5,
Pt. A (Sentencing Table). He was sentenced to a prison termof 26

nmont hs on each count, to be served concurrently, followed by three

3A defendant who fails to report nore than $10,000 a year
crimnal incone is punished nore harshly than one who fails
report a conparable amobunt of legitimte incone. US S G
2T1. 1(b)(1).

in
to
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years of supervised rel ease. Hal tom al so was required to make

restitution in the anmount of $635,621, and to pay a $5, 000 fine.

L1,

Appel l ant does not dispute the accuracy of the district
court’s arithnetic, but challenges the court’s refusal to group the
mai | fraud count with the tax evasion counts. Had the counts been
grouped, Haltonm s offense | evel woul d not have been increased from
20 to 22. Taking into account the subsequent 5-1evel reduction in
Hal tom s of fense |l evel, his total offense | evel woul d have been 15
rather than 17; the resulting sentence range woul d have been 18 to
24 nonths. See U S.S.G Ch. 5 Pt. A (Sentencing Table).

Chapter 3, Part D of the guidelines prescribes howto sentence
a def endant who has been convicted of nore than one count. Section
3D1. 2 specifies the circunstances in which nmultiple counts nust be
grouped together. Wen counts are grouped, they are essentially
treated as a single offense for sentencing purposes. The stated
purpose of the grouping rules is to ensure that a defendant
convicted of multiple offenses receives “increnental punishnent for
significant additional crimnal conduct.” US S G, Ch. 3, Pt. D
I ntroductory Commentary. The operative word is “significant.”
Sonetines, an additional count does not represent significant
additional crimnal conduct, and does not lead to an increased
sentence. As the commentary expl ains, enbezzling noney froma bank
and falsifying the rel ated bank records are distinct offenses, yet

they “represent essentially the sane type of wongful conduct with



the sane ultimte harm so that it would be nore appropriate to
treat themas a single offense for purposes of sentencing.” Id.

In other circunstances, the guidelines provide that the
offense level for one offense nust be enhanced to reflect the
addi tional crimnal conduct represented by another. 1n such cases,
grouping i s appropri ate because the additional harmrepresented by
the second count has already been factored into the sentencing
cal culus as a specific offense characteristic of the first. Under
section 3D1.2(c), when the conduct underlying one count is a
specific offense characteristic of another count, the counts nust
be grouped.* As the commentary expl ai ns:

Convictions on nultiple counts do not result in a

sentence enhancenent unless they represent additiona

conduct that is not otherwise accounted for by the

gui delines. In essence, counts that are grouped toget her

are treated as constituting a single offense for purposes

of the guidelines.
| d. (enphasis added). According to the commentary, an assault on
a bank teller during a robbery would be treated as a specific

of fense characteristic of the robbery, not as a distinct offense.

Hal t om contends that the conduct underlying his mail fraud

“The rel evant text provides:

Al l counts invol ving substantially the sane harmshal | be
grouped together into a single G oup. Counts involve
substantially the sane harmwithin the neaning of this
rul e:

* * %
(c) Wen one of the counts enbodies conduct that is
treated as a specific offense characteristic in, or other
adj ustnent to, the guideline applicable to another of the
count s.

* * %

U S. S. G 83DL1. 2.



conviction resulted in an enhanced offense | evel for tax evasion,
and that therefore the counts shoul d have been grouped. W agree.

Haltomi s offense level for tax evasion was increased by 2
because his unreported incone was derived fromcrimnal activity,
i.e., the mail fraud alleged in count one. It is therefore
i ndi sputable that the mail fraud count “enbodi es conduct that is
treated as a specific offense characteristic” of the tax evasion
counts.

We recognize that as a matter of comon parlance, Haltom s
mai | fraud and tax evasion convictions cannot readily be said to
have caused “substantially the sane harm” See U . S.S.G § 3D1. 2.
The mai| fraud danaged the private financial interests of Haltonis
corporate clients; the tax offenses harned the governnent. Absent
a contrary directive in the guidelines thenselves, we mght have
consi dered these harns quite distinct and concluded that Haltom s
of fenses were not groupable. However, we are bound by the text of
t he applicabl e gui deline, which provides explicitly that “[c]ounts
i nvol ve substantially the sane harmw thin the neaning of this rule

[ W hen one of the counts enbodi es conduct that is treated as
a specific offense characteristicin . . . the guideline applicable
to another of the counts.” U S S G 8 3D1.2(c). This definition
renoves any doubt that Haltonis offenses nust be grouped.

Counsel stated at oral argunment that the district court felt
itself bound, in the absence of controlling Fifth GCrcuit
precedent, to follow a simlar case decided by the Third Crcuit.

See United States v. Astorri, 923 F.2d 1052 (3d Gr. 1991). Even



were we bound by the Third Grcuit’s opinion in Astorri, we do not
find Astorri to be determnative in the instant case.

Dennis L. Astorri was a stockbroker who defrauded i nvestors of
substantial suns of noney. He pleaded guilty to one count of wire
fraud and one count of incone tax evasion. The district court,
working from the base offense level for mail fraud, enhanced
Astorri’s offense level by 2 to reflect his tax evasi on convicti on.
The district court gave tw alternative grounds for the
enhancenent. As the court of appeal s expl ai ned:

First, the [district] court concluded that if Astorri’s

wre fraud and tax evasion convictions are grouped

t oget her under section 3Dl.2, then the specific offense

characteristic of the tax evasion of fense woul d i ncrease

the offense | evel by two because Astorri evaded taxes due

on noney generated by crimnal activity. In the

alternative, the district court reasoned that if the two

of fenses were not grouped toget her because they invol ved

different victins, the court could nonethel ess enhance

the fraud conviction base offense |evel under [the

formula for conbining discrete groups of offenses in]

section 3Dl.4(a).
Astorri, 923 F.2d at 1055-56. The Third G rcuit concluded that
grouping was inappropriate, but went on to affirm the 2-Ievel
enhancenment under section 3D1. 4.

We believe that Astorri is distinguishable fromthe case we
deci de today. The conduct underlying Haltoms mil fraud
conviction was counted twi ce toward his sentence, once as the basis
for his mail fraud offense |level and again a specific offense
characteristic of the tax evasion counts. Thi s doubl e-counti ng
actually lengthened Haltomi s sentence: the enhanced tax evasion

count was directly responsible for the ultimte 2-1evel increase in



his total offense level for mail fraud, from 20 to 22.° The
pur pose of section 3Dl.2(c) is to prevent precisely this sort of
““double counting’” of offense behavior.” UusS S G § 3D1 2,
Comrentary, Application Note 5. Cf. United States v. Box, 50 F. 3d
345, 359 (5th Gr. 1995) (internal citation omtted) (stating that
doubl e counting is forbidden only where specifically prohibited by
the gquidelines), cert. denied, ---US ---, 116 S . C. 714, 133
L. Ed. 2d 668 (1996).

In contrast, there is no indication in the Third Circuit’s
opinion that Astorri was the victim of inpermssible double-
counting. To the contrary, the opinion strongly inplies that there
was none. Astorri had received an offense |level of 19 for fraud
and 15 for tax evasion. Applying the fornula in section 3D1.4, the
district court added 2 levels to the offense level for fraud to
reflect the additional harm caused by Astorri’s tax evasion.
Astorri, 923 F. 2d at 1057. However, the published opi nion contains
no hint that Astorri’s tax evasion had already been enhanced to
reflect the conduct underlying the fraud count. The sentence
affirmed in Astorri was based on a district judge's determ nation
to enhance the sentence 2 l|levels, based on either the specific
of fense characteristic for tax evasion or under the fornmula in
section 3DLl. 4. The district judge did not attenpt to increase

Astorri’s sentence tw ce based on the sane conduct.

SHad Haltomi s tax evasion count not involved a failure to
report incone derived fromcrimnal sources, i.e., mail fraud, his
tax evasion offense |evel would have renai ned at 14. Under the
formula in section 3D1.4, his conbi ned offense | evel (before the 5-
| evel reduction granted by the district court) woul d have been 21.
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By requiring the grouping of Haltom s tax evasion count with
his mail fraud count, the guidelines spare him any increnenta
puni shnment for his tax crinmes. This result may seemanonal ous; but
in the circunstances presented here, to avoid punishing Haltom
twce for mail fraud, the guidelines inpose no punishnent at all
for tax evasion. However, the guidelines clearly forbid the
al ternative approach taken by the district court: using the nail
fraud count to enhance the offense |level for tax evasion and then
using the enhanced tax evasion offense level to increase the
of fense level for mail fraud.

The district court, believingitself bound by Astorri, inposed
too harsh a penalty by double-counting the conduct underlying
Haltonmis mail fraud conviction.® Perhaps a nore Sol ononi ¢ approach
would be to split the difference by assigning Haltom a conbi ned
of fense | evel (before downward adjustnents) of 21. This woul d have
the neat effect of punishing Haltomfor tax evasion w thout doubly
puni shing him for mail fraud. King Sol onon, however, was not
limted by the doctrine of separation of powers. M ndful of that
doctrine, we will enforce the sentencing guidelines as far as they
are authorized by statute; we will not rewite them

The sentence i s VACATED and the case REMANDED to the district

court for resentencing.

6After the Third Circuit decided Astorri, the Sentencing
Comm ssion issued an advisory stating that tax evasion should
al ways be grouped with the offense that generated the illega
i ncone--regardl ess of whether the 2-level increase for crimnally
derived i ncone was actual ly applied. See Questions Mdst Frequently
Asked About the Sentencing CGuidelines, Vol. V, March 1, 1992
(construing U S.S.G 88 3D1.2(c), 2T1.1(b)(1)).
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