IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10539

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
M GUEL RAM REZ HERNANDEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

June 18, 1997

Bef ore REAVLEY, JOLLY, and BENAVIDES, G rcuit Judges.
PER CURI AM

M guel Ram rez Hernandez appeals from his resentence by the
district court after vacatur of the count of his convictions for
using and carrying a firearmin connection with a drug transacti on.
Her nandez argues that the district court had no authority, after
vacating the invalid part of his sentence, to increase the
remai ning valid portion of the sentence.

I

Her nandez was found guilty of conspiracy to distribute and to
possess with the intent to distribute cocai ne, possession with the
intent to distribute cocaine, aiding and abetting the distribution
of cocaine, and using and carrying a firearmduring and in rel ation

to the possession offense. The district court sentenced Hernandez



to 78 nonths i nprisonnment on each drug count, to run concurrently,
and to 60 nonths inprisonnent on the firearns count, to run
consecutively to the drug sentences. This court affirnmed the

convictions and the sentences. United States v. Mendez, No.

94-10108 (5th CGr. Mar. 29, 1995) (unpublished).

Hernandez later filed a petition under 28 U S. C 8§ 2255 to
correct and reformthe judgnent of convictions. He contended that
his conviction for use of aguninrelation to a drug of fense under
18 U S.C. 8 924(c)(1) was invalid under the Suprenme Court’s recent
decision of Bailey v. United States, 116 S.C. 501 (1995). The

gover nnment conceded that under Bail ey the evidence was i nsufficient
to support the conviction under 8§ 924(c). The conviction was
therefore vacated and Hernandez was schedul ed for resentencing.
On resentence, the governnent argued that the district court
should <consider the applicability of Sentencing Cuideline
§ 2D1.1(b)(1)--the subsection that in drug offenses inposes a
two-level increase in the offense level if the defendant possessed
a firearmor other dangerous weapon. The suppl enental pre-sentence
report (“PSR’) also recomended consideration of this factor and
proposed t he correspondi ng two-1 evel increase. Hernandez objected,
asserting that the district court had no authority to increase the
sentence for the counts of conviction that had not been chall enged
by the postconviction notion. Hernandez argued that the district
court could only elimnate the invalid five-year sentence and | eave

the remai nder of the original sentence intact.



At resentenci ng, Hernandez further argued that the court would
vi ol ate the Doubl e Jeopardy O ause by increasing the sentences on
the drug convictions. The district court overruled Hernandez’'s
obj ecti ons.

The applicable guideline range, with the inclusion of the
two-1 evel increase, for the drug offenses was from97 to 121 nont hs
i nprisonnment. The district court sentenced Hernandez to 97-nonth
ternms of inprisonnent on each of the three counts, to be served
concurrently. Hernandez appeal s, asserting that the district court
| acked the authority to increase the unchallenged drug offense
sentences and that the sentence violates the Double Jeopardy
Cl ause.

|1
A

The Sentencing Guidelines require that a defendant’s cri m nal
offense level be increased by two levels if he possessed a
danger ous weapon (including a firearm during the conmm ssion of a
drug offense. See U S.SG § 2D1.1(b)(1).* This increase,
however, is not to be applied when a defendant is al so sentenced
under 8 924(c) for using or carrying the sane firearmin connection

wth the drug offense. See United States v. Washington, 44 F.3d

Al t hough & 2D1. 1(b) (1) is not explicitly phrased i n mandatory
ternms, the conmmentary to this section supports nmandatory i nposition
of the increase, noting that “[t] he adjustnent should be applied if
t he weapon was present, unless it is clearly inprobable that the
weapon was connected with the offense.” U S . S.G § 2D1.1(b)(1),
coment n. 3 (enphasis added).



1271, 1280 (5th Gr. 1995). The question before us is whether the
district court, on resentence after vacatur of the 8§ 924(c)
conviction, may inpose the two-level increase provided for in
§ 2D1.1(b)(1).

We recently addressed this sanme question in United States v.

Rodri guez, No. 96-30878, slip op. 3384 (5th Gr. My 20, 1997).
Under Rodriguez, a district court mnmay properly consider the
inposition of the two-level increase under § 2D1.1(b)(1) on
resentence after vacatur of a 8§ 924(c) conviction because of

Bai | ey. | d.

The facts in Rodriquez are essentially identical to the facts
before us today. Rodriguez pled guilty to two drug offenses and
was convicted of two firearmcounts under 8 924(c). After Bail ey,
Rodri guez petitioned for relief fromhis firearmconvictions. The
district court granted the relief, but on resentence inposed the
two- 1 evel increase under 8§ 2D1. 1(b) (1) that had not been applied at
the original sentenci ng phase because of the 8§ 924(c) convictions.

The Rodriquez panel noted that the conduct punished by both §
924(c) and 8§ 2D1.1(b)(1) was the use of a firearm during a drug
of f ense. Id. at 3385. The panel further noted that under the
sent enci ng gui del i nes the conduct could not be puni shed under both
sections and concluded that, after the sentences under 8§ 924(c)
were vacated, the district court on resentence properly considered

the increased offense |evel under § 2D1.1(b)(1). 1d. at 3385-86.



The Rodriguez Court also determned that the application of
§ 2D1.1(b)(1) on resentence does not violate the Doubl e Jeopardy

Cl ause because of the defendant’s lack of a legitimte
‘expectation of finality in[his] original sentence.’”” |d. at 3386

(quoting United States v. Di Francesco, 101 S. Ct. 426, 438 (1980)).

W therefore hold that, in the light of the decision in
Rodri guez, the district court did not err by increasing Hernandez’s
sentences on the drug counts after vacatur of his conviction under
§ 924(c).

B
W add only that our holding today is not in conflict with

this court’s en banc decision in United States v. Henry. 709 F.2d

298 (1983). A careful reading of Henry reveals that the opinion
for the majority carried the nmajority only because of two speci al
concurrences filed in the case.? Both special concurrences noted
that the sentences involved in Henry were separable and did not
present a case of “intertwined illegality.” 1d. at 317 (Reavl ey,
J., specially concurring), 318 (Jolly, J., specially concurring).

This case presents just such a case of intertwined illegality
in sentencing: The sentences on each respective count are
i nterdependent. As we have noted earlier, the two-level increase

in his crimnal offense level legally could not have been i nposed

2The Henry deci si on consi sted of seven judges voting to vacate
and remand, with two of those seven specially concurring, and siXx
j udges di ssenti ng.



on Hernandez at his initial sentencing because of his conviction
under 8 924(c) for using or carrying the sane firearm On the
ot her hand, once the 8 924(c) conviction is set aside, the failure
to add the two-level increase results in a sentence that is not
correctly cal cul ated, notw thstanding the specific requirenent of
the guideline. Therefore, without the instant nodification of the
sentence, the sentence after vacatur of the 8§ 924(c) conviction
woul d have been contrary to | aw

This interrelationship between the convictions and the
sentences--created by the guidelines’ requirenent that the crim nal
of fense level be increased by two in the absence of a 8 924(c)
conviction--is exactly the type situation contenplated as an
exception to the magjority holding in Henry; therefore, there is no
conflict between our holding and the Henry majority. In short,
Henry does not control our decision today.

1]

The decision of United States v. Rodriqguez deci des the i ssues

presented by this appeal. We are bound by the case |aw of our
circuit and therefore the sentence i nposed by the district court is

AFFI RMED

ENDRECORD



REAVLEY, Circuit Judge, dissenting.
This holding is contrary to United States v. Henry, 709 F.2d

298 (5th Gr. 1983) as elaborated in United State v. Cataldo, 832

F.2d 869, 873 (5th Gr. 1987). This is not a case where both
sentences nmake the sentencing schene illegal. There is one, and
only one, illegal sentence. It is the sentence under 18 U S.C
8§ 924(c). That is the only sentence attacked by Hernandez, and the

court could do no nore than vacate it.



