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BENAVI DES, Circuit Judge:

This direct crimnal appeal involves six appellants who
chal | enge, anong other things, the sufficiency of the evidence to
support their convictions, the jury instructions, the legality of
the search, and the district court's denial of their notion to
sever the trial. Finding no error, we affirm
| . FACTS AND PROCEDURAL HI STORY

In February of 1986, Appellant Franklin Rollin Johnston
(Johnston) was engaged in the real estate business and suffered
severe financial |osses. Johnston attributed those |osses on the
downturn of the real estate market, oil business, and ultimtely,

the failure of the banks. After attending various sem nars and



conducting research, he becane convinced that the Federal Reserve
Act was illegal inasmuch as banks were creating noney out of thin
air and lending only their "credit."

After having net Appellant Billy Mack O Neill (O Neill) in
March of 1993, Johnston happened to neet O Neill at a neeting
involving the subjects of banking and noney in My of 1993.
O Neill gave Johnston a packet of materials generated by the
"Famly Farm Preservation" entity of Tigerton, W sconsin. The
packet contained several court cases, blank "certified noney
orders"” (CM3s), and articles explaining that banks |egally cannot
| oan credit. The CM3s provided that they were payabl e:

on demand, noney of account of the United

States, as required by law in Sect. 20 of

Coi nage Act of 1792 fromthe tine of official

determ nation of the substance of said noney:

or, in UCC 1-201(24) Credit Money.
The noney order further provided that it was redeemable at ful
face val ue when presented to L. A. Pet hahiah in Tigerton, Wsconsin.
If a financial institution presented the noney order to Pethahi ah,
the institution wuld then receive a certified banker's check (CBC)
in the sane anount as the CMO. The CBC al so contained the above
limting | anguage.

Johnst on gave the packet of materials to Appellant Jerry Lynn
Wl kins (WIkins), an attorney who Johnston had previ ously retained
to do sone work. WIkins exam ned the materials and then advi sed
Johnston, who in turn advised O Neill, that he agreed with the

information in the packet.

Johnston then fornmed USA First, an unincorporated business



organi zati on in Waxahachi e, Texas. Appellant Lavoyd Wayne Dol | ar
(Dollar), a businessman and long tinme friend of Johnston, owned
office space in Wwxahachie and rented a suite of offices to
Johnston for USA First. O Neill worked for USA First, and WIKins
moved his law office to the offices of USA First. Johnston paid
W ki ns $500 each week for the work he did for USA First. Each of
t hose four nmen used CM3s fromthe Tigerton packet in an attenpt to
pay off debts with various |enders.

Shortly thereafter, Johnston put together a packet al nost
identical to the Wsconsin packet and began to sell it out of the
of fices of USA First for $300. The packet instructed that the user
could fill out the six enclosed CMX>s in any anount to pay off
particul ar debts. Like the Wsconsin CM3>s, these CM3s contai ned
t he above-quoted |l imting | anguage. The packet instructed the user
to include 2-3 nonths extra interest and to ask for return of any
overpaynent. The institution to which a CMO was sent by certified
mail was instructed to forward the CMO for redenption to O MB. -
WD. MCall at a post office box in Waxahachie.! The institution
woul d then receive in return an itementitled "certified banker’s
check” (CBC) in the sanme anobunt as the CMO The CBC woul d be
signed by ONeill. The institution was instructed to credit the
CBC to the debtor's account. When the CBC was returned to USA
First, ONeill would stanp it "paid in full." There was no noney

behind the CM3s or CBCs. The packet itself referred to the CMXs as

. The "O.MB." designation was Billy Mack O Neill's
initials reversed. The post office box was controlled by USA
First.



"pretend noney."

The Texas Departnment of Banki ng sent a cease and desist letter
to OMB.-WD. McCall, adnonishing that it had information that the
busi ness was violating state |law regarding the unlicensed sal e of
paynment instrunments. The letter explained that such a violation
was a third degree felony. The warning in the letter was ignored,
and USA First continued to sell the packets containing the CM3s. 2

I n Decenber of 1993, the offices of USA First were searched
and records were seized. Shortly thereafter, Leo Hoad (Hoad) began
working for USA First. Apparently, O Neill and Hoad had sone
differences, and as a result, ONeill left USA First.

Meanwhi | e, Appellant Steven P. Mser (Mser), who owned
several pieces of nortgaged real property in Pennsylvania, was
experiencing financial difficulties and, through a friend, heard of
USA First in Texas. Moser subsequently talked with Johnston and
purchased a packet. He used several of the CM3s in an effort to
di scharge his debt.

Appel I ant Thomas D. Gandy (Gandy) | earned of USA First through
a trust conpany enpl oyee i n Kansas. Gandy purchased a packet, and
used the CM3s as paynents for existing loans. Al six appellants
attenpted to use the CM3s. Utimtely, over 800 CMX>s were issued
by OMB.-WD. MCall with a purported face value of over $61
mllion.

A grand jury charged the six appellants with one count of

2 In fact, the cease and desist |letter was placed on the
bulletin board at USA First as an object of disdain.



conspiracy to conmt mail fraud and several substantive counts of
mail fraud in violation of 18 U . S.C. 88 371, 1341, and 2. The jury
found W1 kins, Johnston, Dollar, and O Neill guilty as charged.
The jury acquitted both Mdser and Gandy of conspiracy but found
Moser guilty of one substantive count of mail fraud and found Gandy
guilty of two substantive counts of mail fraud.

The district court sentenced the appellants as follows:
Johnston and WIlkins, 96 nonths; Dollar and Mser, 21 nonths;
O Neill, 70 nonths; Gandy, 4 nonths and 16 days.

1. ANALYSIS

A SUFFI Cl ENCY OF THE EVI DENCE

All the appellants argue that the evidence is insufficient to
sustain their convictions.® Johnston, WIlkins, and Dollar were
convicted of one count of conspiracy to conmt mail fraud in
violation of 18 U S.C. § 371 and substantive counts of mail fraud
in violation of 18 U S.C. 8§ 1341 (Johnston, two counts; WIKins,
seven counts; and Dollar, five counts). Gandy and Moser were
acquitted of the conspiracy count but convicted of nmail fraud
(Gandy, two counts; Mbser, one count).

When reviewing the sufficiency of the evidence, this Court
views all evidence, whether circunstantial or direct, in the |ight
nost favorable to the Governnent with all reasonabl e inferences to

be made in support of the jury's verdict. United States v.

3 O Neill attenpts to adopt by reference Gandy's argunents
that the evidence is insufficient to sustain his convictions.
Because these are fact-specific challenges, ONeill wll not be
permtted to adopt these argunents by reference. United States v.
Alix, 86 F.3d 429, 434 n.2 (5th Cr. 1996).
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Sal azar, 958 F.2d 1285, 1290-91 (5th Cr.), cert. denied, 506 U. S.
863, 113 S. Ct. 185 (1992). The evidence is sufficient to support
a conviction if a rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt. | d.
The evidence need not exclude every reasonable hypothesis of
i nnocence or be conpletely inconsistent with every conclusion
except guilt, so long as a reasonable trier of fact could find that
the evidence established guilt beyond a reasonable doubt. United
States v. Faul kner, 17 F. 3d 745, 768 (5th Gr.), cert. denied, 513
U S 870, 115 S. Ct. 193 (1994).

To prove a violation of the mail fraud statute, 18 U S.C. 8§
1341, the Governnent nust prove beyond a reasonable doubt that
there was (1) a schene or artifice to defraud, (2) specific intent
to coomt fraud, and (3) use of the mails for the purpose of
executing the schene to defraud. United States v. Shively, 927
F.2d 804, 813-14 (5th Gr.), cert. denied, 501 U S. 1209, 111 S. C
2806 (1991). "Intent to defraud requires anintent to (1) deceive,
and (2) cause sonme harmto result fromthe deceit." Jinenez, 77
F.3d at 97 (citation omtted). A defendant has the intent to
defraud if he acts knowingly with the specific intent to deceive
for the purpose of causing pecuniary "loss to another or bringing
about sone financial gain to hinself." Id.

A conviction for conspiracy under 18 U.S.C. § 371 requires the
Governnent to prove beyond a reasonable doubt (1) an agreenent
between two or nore persons, (2) to conmt a crinme against the

United States, and (3) an overt act in furtherance of the agreenent



commtted by one of the conspirators. United States v. Krenning,
93 F. 3d 1257, 1262 (5th Gr. 1996).

1. Johnst on

Johnston argues that his offer of paynent in kind is an
accepted banking practice and that the CMO and the CBC "coul d be
valid if they had been accepted by the financial institution." He
contends that if the bank had accepted the offer of paynent he
woul d not have been guilty of mail fraud. He then reasons that as
a matter of |aw he cannot be guilty of conspiracy to conmt nai
fraud and mail fraud sinply because the bank deci ded not to accept
his offer of paynent. This argunent is specious. The evidence at
trial clearly established that the CM>»s and CBCs underlying his
convictions are worthl ess. H's convictions do not rest on the
bank's decision to reject his offer of paynent because that is not
an elenent of the offenses. He does not otherw se chall enge the
sufficiency of the evidence to support his convictions. Thi s
argunent is without nerit.

2. Dol | ar

Dol | ar chal | enges the evidence to support his convictions for
conspiracy and mail fraud, arguing that the Governnent failed to
prove that he had the intent to defraud. He contends that the
principals of USA First did not informthe users of the packet that
they were engaging in a fraudulent act and that it was not manifest
fromthe packet itself. He concedes that the materials advised the

user not to tell the bank that he was using pretend noney just |ike



t he banks were using pretend noney,* but he nonethel ess asserts
that this statenent in itself does not reveal that the use of the
CM>s was fraudul ent. He further asserts that the "statenent was in
accord with USA First's theory that banks were unlawfully | endi ng
their credit; therefore, their debtors could respond in kind."
(enphasi s added). Dol | ar's argunent proves too nuch. I n ot her
words, if the debtor is responding in kind to the bank's ill egal
conduct, the packet is at least inplicitly stating that the
debtor's conduct also is illegal.

In any event, viewing the evidence in the |ight nost favorable
to the verdict, the evidence is sufficient to show the requisite
i ntent. In addition to the statenent regarding the "pretend

money," the jury could infer knowl edge fromthe fact that Dollar

pai d $300 for a packet of materials that included noney orders that

could be filled out for any anount of noney. Mor eover, Dol ar
ignores that, after his CMOs were rejected, he filed a $49 mllion
lien against a bank's enployee.?® Finally, although Dollar

testified that he had no intent to defraud, the jury obviously

found his testinony incredible. The evidence is sufficient to

4 The packet advised the user that "just like in the
children's story about the Enperor's new clothes, do not nention
that your current credit noney, the negotiable instrunent, is
pretend noney, only speak of the bank's negotiable instrunents as
bei ng pretend noney or only prom ses while yours are according to
UCC law"

5 Dol lar testified that the $49 mllion figure was "[]j]ust
a nunber that we canme up with." It was "just a figure that |
pul l ed out of the air."



support Dol lar's convictions.

3. Gandy

Gandy chal | enges both the sufficiency of the evidence to show
(1) that he had specific intent to defraud and (2) that the mailing
was in furtherance of the schene to defraud. In regard to his
first chall enge, Gandy states that his defense at trial was that he
hi msel f was a victimof the scamperpetrated by USA First and that
he never intended to defraud anyone. Specifically, Gandy asserts
that he believed in good faith that he was sinply refinancing his
home at a lower interest rate through WD. MCall.

At trial, Gandy call ed Jay New and, who worked for Conti nent al
Trust Conpany in Wchita, as a wwtness. New and testified that he
had i nformed Gandy that USA First was providing | owinterest |oans
and sent off for a packet that Gandy ultimately purchased. Gandy
beli eved the CM>s coul d work because a nmutual acquai ntance, Lonnie
Canon, had used the CM3s to successfully discharge a debt.

Gandy further asserts that the evidence shows that even when
he experienced problenms with the CM3s, he still believed he could
obtai n refinancing through USA First. He attributes this belief to
the representations of Hoad, who |ed Gandy, anobng others, to
believe that WD. MCall was going to establish its own bank in
Panama. As late as April of 1994, Hoad sent a letter to Gandy
i ndi cating that he had been prelimnarily approved for a |l oan of up
to $200, 000. Hoad kept asserting that refinancing was ri ght around
the corner. Gandy also relies on the fact that he paid off all his

| oans prior to the prosecution of this case.



The Governnment responds that Gandy know ngly used the CMOs to
erase a debt that had bought hi ma val uabl e asset and then insisted
that the | ender was obligated to accept the bogus paynent, accusing
the | ender of crimnal fraud and t hreateni ng “non judicial renedies
through the Uniform Commercial Code” against the institution's
| awyer personally. The jury certainly could have found that this
evi dence contradi cted Gandy's defense of good faith and supported
a finding of his intent to defraud.

Further, as discussed above, the packet® contai ned | anguage
referring to the CM3s as "pretend noney" and warned the user not to
refer to the CMXs as pretend noney. Additionally, the record
reveals that in Decenber of 1993, after learning there was a
problem with the CMO he submitted to Union National Bank, Gandy
represented to a loan officer that "he had used [WD. MCall]
several tinmes in the past [and] had not had any problens with them

and that he had paid good noney for [those] checks. . . ."
Contrary to Gandy's representation, the wevidence at tria
denonstrated that Gandy had i ndeed been put on notice in Novenber
of 1993 that a CMO he submitted to Mil vane St ate Bank was not bei ng
accepted as paynent. Thus, viewed in the light nost favorable to
the verdict, the evidence denonstrates that Gandy had the specific
intent to defraud.

Gandy next argues that there is insufficient evidence to

establish that the mailings were used for the purpose of executing

6 Gandy's exhibit 1A
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the schene to defraud because the mailings alleged in counts 15 and
16 occurred after the all eged schene had cone to fruition, which he
defines as occurring when the | oan was deened paid in full.

On Novenber 12, 1993, Gandy submitted a CMO for $66, 750 to
Wchita Federal Savings & Loan. On Novenber 15, 1993, Wchita
Federal Savings & Loan rel eased Gandy from any obligation on his
|l oans and notified himthey were paid in full. Count 15 all eged
t hat on Decenber 6, 1993, a CBCin the amount of $66, 750 was mai | ed
by WD. McCall to Wchita Federal Savings & Loan. Count 16 all eged
that on January 11, 1994, a letter was nmailed to Wchita Federa
Savings in connection with the schene.

W reject Gandy's premise that the schene cane to fruition
when the savings & loan initially notified himthat his | oan was
paid in full on Novenber 15, 1993. As the evidence at trial nade
abundantly clear, that was not the end of Gandy's efforts to nake
the schene succeed. Although the receipt of the bogus CMO by the
savings & loan caused it to send the release of the loan, the
subsequent mailings of the CBC and the letter were "incident to an
essential part of the schene.” Schmuck v. United States, 489 U. S.
705, 109 S. . 1443, 1448 (1989). W therefore conclude that the
evi dence was sufficient to support the substantive counts of nai
f raud.

4. Moser

Moser argues that the letter that wunderlies his sole
conviction for mail fraud does not further the alleged schene to

def r aud. The letter was from O Neill to Wayne Paul (Paul), an
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of ficer of Wodl ands Bank. Paul testified that Mser had five
| oans at Wbodl ands Bank. I n Novenber 1993, Moser was behind in
maki ng paynents, and the bank received a mailing fromMser with a
letter stating that the encl osed CMO constituted:

paynment in full, on demand of the United
States, as required by law at USC 371, from
the tinme of official determ nati on, as
required by law at USC 371, fromthe tine of
official determnation of the substance of
said nmoney, or in UCC 1-202(24) credit
money. . . . This certified noney order is
wth a Private concern and nust be nmailed to
OMB. WD MCall, P.O Box 954, \Waxahachi e,
Texas 75165.

Paul testified that the noney order | ooked suspi ci ous and t hat
he did not understand the letter. The bank then sent the CMO to
t he Waxahachi e address, enclosing a letter questioning the validity
of the CMO

In response, O Neill sent the letter that is the mailing that
is alleged in count 14. That letter provided in part that:

| truly can understand your concern --
especially when your own regulatory |aws
require you to act within 24 hours or "before
m dni ght" and seventy-two hours then changi ng
from default to unlawful conversion. Al so,
the fact that mllions of people have | earned
about the fraud perpetrated by the Federal
Reserve System(a private corporation) through
you and your "bank." Primarily, they are
angry that you nmade "l oans of credit" with no
| awf ul consideration from you from the
begi nni ng.

You created-fromthin-air-credit-|loan of bad-
check-1oan of credit was bad enough, but you
socked it to them with Usury when you had
nothing of intrinsic value to charge interest
on. wow what a deal

You will find enclosed a Certified Bankers
Check in the amunt of $227,400.00 and your

12



accommodati ng signature will suffice to cancel
the Certified Mney Oder now in your
possessi on. You shall credit your custoner,
Steve Moser, with this anpunt and give him
clear title to whatever you have a lien
agai nst that he is tendering paynent on.

Moser argues that the tenor and | anguage of the letter does
not attenpt to lull the victiminto a fal se sense of security. He
contends that "[t]he letter did not hel p the plan succeed; instead
it created a risk of exposing the alleged schene." (enphasis in
brief). Moser nmakes much of the fact that Paul testified that he
was not "inpressed" with the letter. W have rejected a simlar
claim In United States v. Shively, this Court explained that the
failure of the letter to in fact lull the institution does not
relieve a defendant of crimnal liability. 927 F.2d at 815.
Additionally, we stated that viewed in the |ight nost favorable to
the verdict, a reasonable juror could have concluded that the
letter was intended to lull the bank. Any delay as a result of the
letter would allow the schene to continue. Id.

Li kewi se, in the instant case, any del ay caused i n forecl osure
proceedi ngs, or the like, would allow the schene to continue
Mor eover, although we understand Mser's argunent, it would be
absurd to conclude that the letter, which expressly directs the
bank to credit Mser's account, was not sent for the purpose of
executing the schene.

Moser further asserts that the letter could not have aided in
the execution of the schene in that it was nore likely to cause
detection and deter any use of the CMO or CBC. The Suprene Court

has rejected this view, holding that "[t]he relevant question at
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all tinmes is whether the mailing is part of the execution of the
schene to defraud as conceived by the perpetrator at the tine,
regardl ess of whether the mailings later, through hindsight, may
prove to have been counterproductive and return to haunt the
perpetrator of the fraud." Schnuck v. United States, 489 U S. 705,
109 S. Ct. 1443, 1449-50 (1989).

Moser next asserts that there is no evidence that he was aware
of the letter sent by ONeill until he received a copy of the
governnent's exhibits in Septenber of 1995. "This court has held
t hat when an i ndi vi dual does an act with the know edge that the use
of the mails will follow in the ordinary course of business, or
when such use can reasonably be foreseen, even though not actually
i ntended, then he/she causes the nails to be used.™ Shi vely, 927
F.2d at 815 (internal quotation marks omtted) (enphasis in
opi ni on). Here, it was reasonably foreseeable to Mser when he
sent the CMOthat the use of the mails would followin the ordinary
course of business at USA First. Moser's claim of insufficient
evidence is wthout nerit.

5. W ki ns

W I kins continues to argue that the CM>s were not fraudul ent
instrunments because it was credit for credit. The evidence clearly
denonstrated that the CM3s submtted were worthless and that the
users submtted those CM>s in an attenpt to discharge real debts
and keep val uable assets. WIlkins also argues that the evidence
shows that he was sinply a |egal advisor. Wl kins ignores the

evi dence that he used a CMO i n the amount of $137,700 in an attenpt

14



to pay off his honme nortgage. WIkins is not entitled to relief on
this claim

B. MOTI ON TO SUPPRESS

This Court reviews de novo the determ nation whether a search
or seizure was reasonable under the Fourth Amendnent. Uni t ed
States v. Seals, 987 F.2d 1102, 1106 (5th Cr.), cert. denied, 510
U S 853, 114 S. . 155 (1993). The evidence nust be revi ewed nost
favorably to the prevailing party. United States v. Shabazz, 993
F.2d 431, 434 (5th Gr. 1993).

Johnston and WIlkins argue that the district court erred in
failing to suppress the evidence seized fromthe business prem ses
of USA First because the search warrant was a "general warrant,"
whi ch gave the agents discretion to determne which itens were to
be seized. "A warrant nust particularly describe the place to be
searched and the person or things to be seized." United States v.
Ki mbrough, 69 F.3d 723, 727 (5th Cr. 1995), cert. denied, 116
S.Ct. 1547 (1996). To determ ne whether the description of the
itenms to be seized is sufficient, "a court nust inquire whether an
executing officer reading the description in the warrant would
reasonably know what itens are to be seized." |d.

In the present case, the itens to be seized were described in
exhibit B, which was attached to the search warrant:

Records relating to the production, adverti sing

ordering, sale, mailing and shi pnent of material invol ved

in the use of "Certified Money Orders" by U S. A First

and OMB., WD MCall. Such records, files and

pronotional material include but are not limted to

pronotional material advertising the noney orders,
printed material sold to those responding to the offer,

listing of individuals purchasing the material, records

15



concerning the recei pt of paynent and shi pnent of orders,
financial records including but not |limted to all
original canceled checks, and other itens such as
printing and reproduction equi pnent, all concerning the
operation of U S. A First, whichis property constituting
evi dence of the comm ssion of a crimnal offense; the
fruits of the crines; and property designated and
intended for use and which is and has been used as a
means of commtting an of fense concerning a viol ation of
Title 18, United States Code, Section 1341.

Contrary to the appellants' contentions, the search warrant
nmeets the particularity requirenent. The above | anguage
sufficiently limted the agents' discretion by instructing them
what itens were to be seized. Kinbrough, 69 F.3d at 727.°

W1 kins next clains that the search was unreasonabl e because
t he agents executing the warrant viol ated the "knock and announce"
rule contained in the Fourth Amendnent and 18 U. S.C. § 3109.°8
“Under both the Fourth Anendnent and the "~knock and announce'

statute, defendants bear the initial burden of establishing that an

! Johnston asserts that the affidavit was not attached to
the warrant during the search and that the warrant did not
expressly reference the affidavit. See United States v. Layne, 43
F.3d 127, 132 (5th Cr.) (recognizing that the test for
particularity may be satisfied with supporting affidavits if
warrant refers to affidavits), cert. denied, 514 U S 1077, 115

S.C. 1722 (1995). The warrant does, however, refer to the
affidavit as establishing probable cause. More inportantly,
exhibit B (not the affidavit) was the docunent that |imted the

agents' discretion by describing wth sufficient particularity the
types of itens to be seized, and exhibit B was attached to (and
expressly referenced by) the search warrant.

8 Section 3109 provides:

The officer may break open any outer or inner door
or wi ndow of a house, or any part of a house, or anything
therein, to execute a search warrant, if, after notice of
his authority and purpose, he is refused admttance or
when necessary to liberate hinself or a person aiding him
in the execution of the warrant.
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unannounced entry actually occurred.” United States v. Fike, 82
F.3d 1315, 1323 (5th Cir.), cert. denied, 117 S.C. 241 (1996).
W | ki ns acknow edges that this clai mwas not raised in the district
court. WI1kins cannot show plain error inregard to this obviously
fact-based claim See United States v. Calverley, 37 F.3d 160 (5th
Cr. 1994), cert. denied, 513 U S 1196, 115 S.C. 1266 (1995);
United States v. MCaskey, 9 F.3d 368, 376 (5th Cr. 1993), cert.
denied, 511 U S 1042, 114 S.C. 1565 (1994).

C. ADM SSI ON OF EVI DENCE

This Court reviews the adm ssion of evidence for abuse of
di scretion. United States v. Coleman, 997 F.2d 1101, 1104 (5th
Cr. 1993), cert. denied, 510 U S 1062, 114 S.C. 735 (1994).
Moser and Gandy argue that the district court erred in admtting
evidence that Allan Kraner (Kraner), an unindicted coconspirator,

used an OMB.-WD. MCall CMO to purchase a residence from Mark

Fet zer. They argue that the evidence was irrelevant and
prej udi ci al . This conduct was alleged in the indictnent as an
overt act under the heading of "Thomas Gandy." At trial, the

Governnent stated that this act should not have been under Gandy’s
name in the indictnment.

The witness who related this evidence testified on cross-
exam nation that he did not know either Mser or Gandy.
Additionally, at trial, the Governnent conceded that it had no
evi dence that Kraner knew Gandy, Moser, or Doll ar.

Both Moser and Gandy were charged with conspiracy to conmt

mai | fraud. It appears that the only way this evidence was
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relevant to Moser or Gandy was to the extent that it was evidence
of the conspiracy. Assum ng arguendo that the evidence was not
rel evant, Modser and Gandy cannot show prejudi ce because both were
acquitted of the conspiracy count.

Moser and Gandy al so argue that the district court erred in
allowing Donelle Smth to testify regarding a CBC (CGovernnent’s
exhi bit 28) that Ted Schal esky used to pay off a note in the anount
of $232,234.62. Smth's testinony was introduced in connection
wth count 17 of the indictnment, which charged ONeill with a
substantive count of mail fraud.

The Governnent argues that there was no objection to Smth’s
testinony and thus this claimshould be reviewed for plain error.
Moser correctly asserts that previously, in connection w th anot her
W tness' s testinony, an objection was nade that the Governnent’s
Exhibit 28 “was not relevant to the case being tried." That
obj ecti on was overrul ed and the exhi bit was admtted i nt o evi dence.
However, as the Governnent states, there was no such objection to
Smth s testinony. Even assum ng for purposes of this appeal that
the earlier objection preserved this claim Mser and Gandy cannot
establish error, nmuch | ess harnful error, inthat Smth's testinony
was introduced in support of count 17, a count that charged
O Neill, not Mser or Gandy.

Moser next argues that the district court erred in admtting
three docunents that were used by the Governnent to inpeach him
during his cross exam nation. Moser describes the docunents as

"common | aw court pl eadi ng[s] seeking to keep Wodl ands [ Bank] from
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foreclosing on the collateral that the bank had on the | oans that
were the subject matter of the crimnal litigation."

Moser contends that the evidence and cross exam nation
regarding "these extrinsic offenses had little probative val ue on
the charges in the indictnent and the probative value was
substantially outweighed by the danger of wunfair prejudice."
Moser's contention that these docunents are evidence of extrinsic
of fenses is puzzling. These docunents were relevant in that
Moser's | oan from Wodl ands Bank was t he subj ect of count 14 (which
charged Moser with a substantive count of mail fraud), and Moser's
loan fromWIIliansport National Bank is |listed as an overt act in
t he indictnent.

Moser repeatedly testified on direct exam nation that he used
the CM3s believing that he would in turn owe USA First the noney it
sent in the formof a CBCto his other creditors. The jury could
have inferred fromthese exhibits that Mdser did not intend to pay
his debts but instead sought to stop the bank's litigation by
invoking the jurisdiction of a bogus court. Additionally, the
district court found that packets used by USA First contained
information simlar to statenments nmade in the Governnent's
exhibits, and thus the exhibits were relevant to the determ nation
whet her Mboser was involved in the conspiracy. Mser has failed to
show that the district court abused its discretion in admtting

t hese exhibits. This issue is without nerit.?

o WIlkins also clains that the court inproperly excluded
evidence regarding his "credit for credit" defense. The record
reveals that this defense was propounded at |ength, and the
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D. JURY | NSTRUCTI ONS
(1) Deliberate Ignorance Instruction

The district court charged the jury that: "Wile know edge on
the part of a Defendant cannot be established nerely by
denonstrating that he was negligent, careless, or foolish,
know edge can be inferred if he deliberately blinded hinself to the
exi stence of a fact." Gandy contends that this instruction was not
warranted by the evidence.

"A district court has broad discretion in framng the
instructions to the jury and this Court will not reverse unless the
instructions taken as a whole do not correctly reflect the issues
and law." United States v. MKinney, 53 F.3d 664, 676 (5th GCr.)
(citation and internal quotation omtted), cert. denied, 116 S. Ct
261 (1995). "The purpose of the deliberate ignorance instruction
is to inform the jury that it nmay consider evidence of the
def endant's charade of ignorance as circunstantial proof of guilty
know edge." Id. (citation and internal quotation omtted). "It
should only be given when a defendant clains a lack of guilty
know edge and the proof at trial supports an inference of
deliberate indifference." |d. at 676-77. In the instant case
both of those requirenents were net.

At trial, Gandy clainmed a lack of gquilty know edge: he
believed that he was sinply refinancing his |oans through the use

of the CM3s and CBCs. In regard to an inference of deliberate

district court properly excluded sone of the evidence as
cunmul ati ve.
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indifference, the evidence fromthe USA First packet established
t hat Gandy was subjectively aware of a high probability of illegal
conduct . The packet described the CM3s as "pretend" noney and
advi sed that they could be used to satisfy actual debts. WMaterials
in the packet further advised threatening and harassi ng anyone who
questioned the CM3s wvalidity. Despite this overwhel mngly
suspi ci ous schene, Gandy nmade no further inquiry as to the CMX>s
validity, thus supporting an inference of deliberate indifference
on Gandy's part. The district court did not abuse its discretion
in giving the deliberate indifference charge.
(2) Mail Fraud Instruction
In regard to the mail fraud instruction, the district court
charged the jury that, to find a defendant guilty, the Governnent
must prove beyond a reasonabl e doubt that:
First: That the Defendant know ngly created
or participated in a schene to defraud, as
alleged in the Indictnent which is hereby

r ef erenced:;

Second: That the Defendant acted with a
specific intent to commt fraud.

Third: That the Defendant mail ed sonet hi ng or

caused another person to nmail sonething for

the purpose of carrying out or attenpting to

carry out the schene.
The court further instructed the jury that "[a] ~schene to defraud
i ncl udes any schene to deprive another of noney, property, or of
the intangible right to honest services by neans of false or

fraudul ent pretenses, representations, or prom ses" and that "[a]

representation my be false' when it constitutes a half truth, or
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effectively conceals a material fact, provided it is nmade with the
intent to defraud."

All six appellants argue that "materiality" is an essenti al
el ement of the mail fraud statute, and therefore the district court
erred infailing to submt the question of materiality to the jury.
Appel lants argue that although materiality is not expressly
mentioned in the mail fraud statute, 18 U S.C § 1341, such an
el ement should be inplied.?°

They rely on the Suprene Court's holding in United States v.
Gaudi n, 515 U. S. 506, 115 S. . 2310 (1995), that if materiality is
an elenent of the offense, the question nust be submtted to the
jury along with the other essential elenents.! In Gaudin, which
i nvol ved the of fense of making a fal se statenent in violation of 18
U S C section 1001, the Suprene Court sinply assuned that
materiality was an elenent of the crine because the issue was

uncont est ed.

10 They are vague, however, as to how materiality relates to
the elenments of mail fraud. Sone of the appellants seemto inply
that each mailing nust contain a material msrepresentation. W
di sagr ee. Qur precedent nmakes clear that each mailing does not
even have to be fraudulent in itself. United States v. Shively,
927 F.2d 804 (5th Gr. 1991). Therefore, if materiality is an
el emrent, the question would be whether the schene to defraud
invol ved material msrepresentations or om ssions. Cf. United
States v. Cochran, 109 F.3d 660, 667-68 n.3 (10th Gr. 1997)
(expl ai ning that although materiality i s not an i ndependent el enent
of wire fraud prosecution, “fraud has always required that
m srepresentations or om ssions be material to be actionable”).

1 A material statenment was defined as having " a natura
tendency to i nfluence, or [be] capabl e of influencing, the decision
of the decisionmaki ng body to which it was addressed.'"” Gaudi n,

115 S.Ct. at 2313 (brackets in opinion) (quoting Kungys v. United
States, 485 U.S. 759, 770, 108 S.Ct. 1537, 1546 (1988)).
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Prior to Gaudin, in the context of a civil RICO claim this
Court explained that materiality was not an el enent of the offense
of mail fraud. Abell v. Potomac |Insurance Co, 858 F.2d 1104, 1129
(5th CGr. 1988), vacated on other grounds, 492 U S. 914, 109 S. C
3236 (1989). Since Gaudin, in the context of determ ning whether
t he evidence was sufficient to sustain a mail fraud offense, this
Court has assuned wi thout deciding that materiality was an el enent
of the offense of mail fraud. United States v. Manges, 110 F. 3d
1162, 1174 (5th Gr.), petition for cert. filed, (No. 97-315) (Aug.
19, 1997).

Acknowl edgi ng t hat there was no objection to the instruction, 12
the appellants argue that the om ssion constituted plain error
United States v. dano, 507 U S. 725, 113 S .. 1770 (1993). The
first step in the Oano plain-error analysis is to determne
whet her the district court's lack of a materiality instruction
constituted error.

As this Court did in Manges, we assune for purposes of this
appeal that materiality is an elenent of mail fraud, and thus, the
district court's failure to submt it to the jury constituted
error, which satisfies the first prong of d ano.

In regard to the second prong, we nust determ ne whether the
error is "plain." In Aano, the Suprene Court opined that the
error nmust be plain "under current |aw " but did not decide

whet her that was at the tine of trial or on appeal. Recently, the

12 In his brief, although Johnston correctly states that he
adopt ed the objections of his codefendants to the court's charge,
none of his codefendants nade this objection.
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Suprene Court clarified that "where the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of appeal --
it is enough that an error be "plain' at the tine of appellate
consideration.” Johnson v. United States, 117 S.C. 1544, 1549
(1997).

As set forth above, prior to Gaudin, this Court opined that
materiality is not an elenment of nmail fraud. Abel | ; see also
United States v. Faul haber, 929 F.2d 16, 18 (1st Gr. 1991)
(rejecting argunent that jury should have received materiality
instruction because the only issue is whether there is a schene or
artifice intended to defraud). More inportantly, subsequent to
Gaudin, this Court has yet to hold that materiality is an el enent
of the mail fraud statute. It is clear to us that the error is not
"plain" under current law, that is, at the tine of appellate
consi derati on. See Johnson, 117 S.Ct. at 1549. As such, the
appellants are constrained from showing that the nmail fraud

instruction constituted plain error.

E. Dl SM SSAL OF JUROR

During the instant trial, WIkins' wife was arrested as she
attenpted to carry a | oaded handgun through a security checkpoint
at the courthouse. Based on this incident, a notion for mstrial
was fil ed. The district court held a hearing and thereafter
di sm ssed one juror who had been observed in the vicinity of the
security checkpoint around the tine Ms. WIkins was stopped.

Gandy, WIkins, Mser, and O Neill contend that the district
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court erred in failing to question either the dismssed juror or
the remaining jurors to determ ne whether any other juror had
W t nessed the incident. We are not persuaded. The appel |l ants'
assertion that another juror m ght have witnessed the incident is
pure conjecture.

During the hearing, one of the defense attorneys testified
that when WIkins' wfe was stopped at the checkpoint it seened
li ke the normal every-day search procedure, and he surm sed that
the jurors did not know what was going on either. As stated by the
district court, "[a] board-certified crimnal defense attorney with
over twenty years in trial experience did not know what was
happening until he “squeezed it out of the security guards.'"
After listening to the evidence, the district court concluded that
the safest course of action was to dism ss the one juror who had
been identified w thout questioning other jurors and ri sking undue
enphasis on the matter. The court's final instructions to the jury
provi ded that anything seen or heard outside the courtroomwas not
evi dence and nust be entirely disregarded.'® W conclude that the
district court did not abuse its discretioninits handling of the
al l egation of outside influence on the jury. See United States v.
Ranos, 71 F.3d 1150, 1153-54 (5th Cr. 1995), cert. denied, 116
S.Ct. 1864 (1996).

F. JO NDER AND SEVERANCE

1. JA NDER

13 Additionally, the court instructed the jury throughout
the trial not to partake of any nedia coverage of the trial.
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Relying on Rule 8(b) of the Federal Rules of Crimnal
Procedure, Gandy argues that he was m sjoined for trial wth the
ot her defendants because the allegations in the indictnment and the
evidence at trial denonstrated not one single conspiracy, but
rather two or nore separate and distinct conspiracies. At a
m ni mum Gandy argues, there were two conspiracies: the first
i nvol ving the issuance of CM>s and CBCs by Leonard Peth, operating
as L. A Pethahiah/Fam |y FarmPreservation, in Tigerton, Wsconsin;
and the second invol ving the issuance of CMX>s and CBCs by Johnston
and O Neill, operating as OMB.-WD. MCall, in Waxahachi e, Texas.

“To determne whether an indictnment charges separate
conspiracies or a single conspiracy, we consider whether the
alleged facts reveal a substantial identity of facts or
participants. A single conspiracy can be found when the i ndi ct nent
adequately shows a singular conspiratorial objective '
United States v. Lindell, 881 F.2d 1313, 1318 (5th Cr. 1989),
cert. denied, 493 U. S. 1087, 110 S.Ct. 1152 (1990). Sinply because
the indictnent does not charge each defendant “with active
participation in each phase of the conspiracy does not constitute
m sj oi nder.” 1d.

In the instant case, the indictnent alleged the follow ng
schene:

The defendants woul d i ssue or cause to be
i ssued worthless certified noney orders made
payable to private citizens, banks, nortgage
conpani es, and other financial institutions
and creditors. The worthless certified noney
orders would be used to pay off personal and
consuner debts, forestall foreclosure of

property, and acquire real and persona
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property, or title thereto, free and clear of
any encunbrances.

The defendants woul d direct the creditor
to forward the worthl ess certified noney order
to the issuer to be redeened at full face
val ue.

The issuer, upon receiving the worthless
certified noney order fromthe creditor, would
issue a worthless certified banker’s check in
the sane anount as the worthless certified
nmoney order and send the worthless certified
banker’s check back to the creditor. L. A
Pet hahiah and O MB., W D. McCal | wer e
fictitious nanmes used by the issuers.

The defendants would demand that the
creditor “zero balance” their accounts and
threaten legal action, including filing liens
agai nst t he creditors and crim nal
prosecution, if the worthies certified noney
orders or banker’s checks were not accepted as
full paynent of the debt and would file Iiens
against and sue creditors, their enployees,
governnent officials and others to intimdate
and harass them and cloud the title to
properties.

Al t hough the schene set forth in the indictnent and the
evidence at trial did involve the issuance of CM>s and CBCs from
both L. A Pethahiah and OMB.-WD. MCall, we are satisfied that
there was only one conspiracy charged and proved. The Governnent
did not attenpt to prove that the defendants conspired with the
persons involved in the schene in Wsconsin. The evi dence
established that O Neill obtained the information and materials
from the Wsconsin operation and gave them to Johnston, who had
W ki ns exam ne them Johnston then constructed a packet based on
the information fromthe Wsconsin materials. The packet sent out
by Johnston referenced Famly Farm Preservation in Tigerton,
W sconsi n. The evidence indicates that the materials from
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Wsconsin were used to launch this schene and thereafter were
dupl i cat ed. In short, the evidence supports the Governnent’s
theory of a single, overarching conspiracy, rendering |joinder
appropriate. Lindell, 881 F.2d at 1318.

2. SEVERANCE

Johnston, WIkins, Dollar, Gandy, and Mser argue that the
district court erred in refusing to hold separate trials. Under
Rul e 8(b) of the Federal Rules of Crimnal Procedure, the initial
joinder of the appellants for trial was |legitinmte because they
wer e charged with having conspired with each other.* United States
v. Elam 678 F.2d 1234, 1250 (5th Gr. 1982). The district court's
deci sion of whether to grant a severance under Rul e 14 because of
prejudice is reviewable only for an abuse of discretion. United
States v. Stotts, 792 F.2d 1318, 1321 (5th Cr. 1986); see also
United States v. Salonon, 609 F.2d 1172, 1175 (5th Cr. 1980) (to
est abl i sh an abuse of discretion of the district court, a defendant
must show that he received an unfair trial and suffered conpelling
prejudi ce against which the trial court was unable to afford
protection). An appellant nmust denonstrate sonething nore than the
fact that a separate trial mght offer him a better chance of
acquittal. United States v. Berkowitz, 662 F.2d 1127, 1132 (5th
Cir. 1981).

(a) Dol lar

The district court denied the severance notion, opining that

14 As di scussed above, we reject Gandy’'s argunent that he
was i nproperly joined with the ot her defendants because there were
two separate conspiracies.
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the defendants' defenses were not nutually antagonistic. Dol | ar
concedes that this was true to a certain extent "because each
defendant, to sone degree, contended that he believed in the USA
First material and did not possess an intent to defraud." He
clains, however, that the defenses presented by the six appellants
fell into two distinct categories. Dollar asserts that, besides
of fering the defense of |ack of intent, he argued to the jury that
he had been duped by W1 ki ns, Johnston, and O Neill "into believing
that the USA First programwould work." Dollar argues that he was
prejudi ced because "if the jury disbelieved the principals with
respect to their protestations that they believed in the USA First
program and possessed no intent to defraud, the jury would also
convict [hin], disregarding his further defense that he was duped
into using the program by O Neill, Johnston, and WIlkins." W
di sagree for two reasons. First, the jury could have rejected the
defense of O Neill, Johnston, and Wl kins and still believed that
Dol | ar was duped by them Second, and perhaps nore inportantly, on
cross exam nation, Dollar testified that Johnston was enthusiastic
about and believed in the validity of using the CMs. Dollar's
testinony al so indicated that he thought WI ki ns believed the CMX>s
were legal. Under those circunstances, Dollar’s defense is not in
conflict with the other defendants.
(b) Moser

Moser argues that the district court erred because there were

two groups of defendants, the principals (Johnston, O Neill, and

WIlkins), and the group in which he fell, users of the packets.
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The first group’s defense was defending the program On the other
hand, his defense was that the first group of defendants kept him
in the dark regarding the illegality of the CM3s. Moser argues
that his defense conflicted with the first group’s defense and t hat
his attorney “specifically rejected trying to defend the
all egations the way M. Johnston and M. WI kins chose to do, i.e.
defending the packet.” These defenses are not necessarily
conflicting in that the jury's rejection of the first group’s
def ense does not inexorably lead to a rejection of Mdser’s. Also,
as in Dollar’s case, we are not convinced that Mser actually
attenpted at trial to point a finger at the first group. Upon
inquiry by the court, Mser stated that he did not think that the
peopl e at USA First deceived himor "tried to hide the ball" from
him |In any event, in light of the fact that the jury acquitted
Moser of the conspiracy count and one substantive count of mai

fraud, Moser cannot show conpelling prejudice.

(c) Johnston

Johnston argues that he was prejudiced by certain evidence
that would not have been admssible if a severance had been
gr ant ed. Johnston points to Moser's testinony that USA First
(Johnston's conpany) did not informhimthat the Texas Departnent
of Banking had issued a cease and desist order and that the CM3s
could be illegal. Johnston ignores that the cease and desi st order
woul d have been adm ssi bl e against Johnston in a separate trial.

Even assum ng arguendo that sone of the conplained of evidence
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woul d not have been adm ssible in a separate trial, “Severance is
not required nerely because the governnent introduced evidence
adm ssi bl e agai nst certain defendants.” United States v. Walters,
87 F. 3d 663, 671 (5th Cr.) (internal quotation marks and citation
omtted), cert. denied, 117 S.Ct. 498 (1996). Johnston cannot show
conpel ling prejudice. This is especially true in light of the
district court's frequent instructions to the jury to consider the
evidence as to each defendant separately and individually,?®
Johnston has failed to show the district court abused its
di scretion in denying his severance notion.
(d) WIKkins

W Il kins generally argues that his defense was different from
the others but does not el aborate. Thus, he has utterly failed to
show t he conpel ling prejudice required. |In any event, as set forth
above, we conclude that the district court’s instructions were
sufficient to cure any possible prejudice. Walters, 87 F.3d at
671.

(e) Gandy

Gandy argues that even if his initial joinder with the other
appellants for trial was proper, the district court erred in
denying his notion for severance because he suffered conpelling
prejudi ce fromthe evidence introduced agai nst his codefendants.

In view of the previously nentioned instructions given by the

15 This Court has held that, even when two def endants accuse
each other of the crine for their respective defenses, severance is
not warranted when the court instructs the jury to consider the
evi dence as to each defendant separately and individually. United
States v. Walters, 87 F.3d 663, 671 (5th Cr. 1996).
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district court and the jury's acquittal of Gandy on the conspiracy
count, he has not shown conpelling prejudice. |In conclusion, the
district court did not abuse its discretion in denying the notion
for severance.

G SENTENCI NG

Dollar and WIlkins argue that the district court erred in
assessing their offense |evels. Under U S.SSG § 2F1.1, a
def endant's base offense |l evel is increased according to the anount
of | oss caused by his fraud. A district court's finding of anmount
of loss is reviewed for clear error. United States v. HIl, 42
F.3d 914, 919 (5th Cr.), cert. denied, 116 S.C. 130 1995).

The comentary to 8 2F1.1 provides sone gui dance:

[I]f an intended | oss that the defendant was attenpting

toinflict can be determned, this figure wll be used if

it is greater than the actual loss. . . . For exanple,

if the fraud consisted of selling or attenpting to sel

$40,000 in worthl ess securities, or representing that a

forged check for $40,000 was genuine, the | oss would be

$40, 000.
§ 2F1.1, comment. (n.7).

Dollar's presentence report (PSR) provided that the |oss
i ntended by Dollar was $704,000, which is the face value of the
worthl ess CM3s that Dollar had caused to be issued. WIKkins' PSR
provi ded that the loss intended by WIkins was $61 mllion. That
figure is the total anmpbunt of CMOs issued pursuant to the schene.
The district court found that anmounts attributed to Dollar and
WIlkins in their respective PSRs were accurate.

Relying on the fact that there was no actual loss in the

i nstances in which they personally used (or when WI ki ns assisted
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others in using) the CM3s, Dollar and WI ki ns argue that there was
insufficient evidence to prove that they did not intend to repay
the | oans. "When review ng the cal cul ati on of an i ntended | oss, we
| ook to actual, not constructive, intent, and distinguish between
cases in which "the intended loss for stolen or fraudulently
obt ai ned property is the face value of that property' and those in
which the intended |oss is zero because the defendant intends to
repay the loan or replace the property.'" Id.

The Governnent asserts that the district court's findings
regarding the anmpunt of intended |oss are consistent with the
jury's verdict that the appellants were |iable for intentionally
participating in a schene to defraud creditors by sending creditors
bogus CM3s. Although we recogni ze that the appellants ultimtely
paid their loans, in viewof their previous attenpts to coerce the
institutions to accept the bogus noney orders, one is not left with
the definite and firm conviction that the district court nmade a
m stake regarding their intent to defraud. Thus, the findings
regarding the anmount of |oss the appellants intended cannot be

deenmed clearly erroneous. ®

H. Bl AS

16 Wl kins also purports to challenge an upward departure
from the guideline range by the district court. WIlkins is
m st aken. The district court did not depart from the guideline
range. It appears that Wlkins is challenging the district court's

decision to assess four points (as opposed to the two points
recommended in the PSR) for his role in the offense under U S. S G
section 3Bl.1(a). In light of the evidence adduced at trial
W Il kins has not shown that the district court clearly erred in
finding that WIkins was an organi zer or |eader. United States v.
Barretto, 871 F.2d 511, 512 (5th Cr. 1989).
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W Il kins asserts that the judge was biased because he felt
threatened by Wlkins. |Imediately prior to sentencing WIKins,
the court advised him of its concerns and gave WIkins an
opportunity to seek a recusal. W ki ns declined. As such,
WIlkins's conplaint is either waived or untinely. Cf. United
States v. York, 888 F.2d 1050 (5th Cr. 1989) (finding untinely a
motion for new trial based on disqualification of judge when
def endant previously aware of circunstances alleged as basis for
di squalification).

Wth respect to the remai ni ng argunents of the appellants, we
have considered briefs and argunents of counsel and the pertinent
parts of the record, and conclude there is no error requiring
rever sal

For the above reasons, the convictions and sentences of

Johnston, WIlkins, ONeill, Dollar, Mser and Gandy are AFFI RVED
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