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Robert M Parker, Crcuit Judge:

The defendant, Louis Jones, appeals from a conviction of
ki dnapping with death resulting, in violation of 18 U S.C. § 1201.
After a post-conviction sentencing hearing, the jury recommended
the death penalty. The defendant chall enges the sentence of death
i nposed by the court pursuant to the Federal Death Penalty Act of
1994 (“FDPA’), 18 U.S.C. 88 3591-97. After considering all the
issues raised by the defendant on appeal, we affirm both the

convi ction and the sentence of death.



| . Background

On February 18, 1995, Pvt. Tracie Joy McBride was abducted at
gunpoint from Goodfell ow Air Force Base. During the abduction
Pvt. M chael Peacock was assaulted by MBride's attacker and
severely injured while attenpting to aid MBride. The base
| aunched an intense investigation into the abduction of MBride.

On March 1, 1995, Sgt. Sandra Lane inforned investigators of
the Ofice of the Air Force Special Investigations (“OSlI”), who
were investigating the abduction of Pvt. MBride, that her ex-
husband, Louis Jones, had attacked her on February 16, 1995, two
days before McBride’s di sappearance. After convincing Lane to file
a conplaint, the OSI investigators sunmoned San Angel o Police who
took a sworn statenent fromLane. An arrest warrant was issued for
Jones based on the statenent nade by Lane. Jones was arrested | ater
t hat eveni ng.

While in state custody for the abducti on and sexual assault of
Sandra Lane, investigators from the OGSl questioned Jones as a
possi bl e suspect in the abduction of Pvt. MBride. The OS
i nvestigators advised Jones of his Mranda rights, but Jones
i ndi cated that he did not want an attorney and that he was wlling
to answer questions. In response to questioning by OSI
i nvestigators, Jones gave a witten statenent admtting to the
abduction and nurder of McBride. |In his statenent, Jones admtted
to taking McBride back to his apartnent, tying her up, and pl aci ng

her in the cl oset. Jones stated that he then drove McBride to a



renote | ocation where he repeatedly struck her over the head with
a tire iron until she was dead. Al t hough Jones could not give
investigators directions to where the body was |ocated, he
i ndicated that he could show them  Subsequently, Jones |ead |aw
enforcenent officials to a bridge located twenty m | es outside San
Angel o under which the body of Tracie MBride was di scovered. An
aut opsy reveal ed that McBri de died due to blunt force trauma to the
head. The autopsy al so reveal ed evi dence of sexual assault.

Louis Jones was indicted in an instrunment that charged him
w th ki dnapping McBride with her death resulting, in violation of
18 U.S.C. § 1201(a)(2). The governnent alleged that the offense
occurred within the special maritinme and territorial jurisdiction
of the United States. Conviction for Kkidnapping with death
resul ting under the Federal Kidnapping Statute, 18 U S.C. § 1201,
could result in a sentence of |I|ife inprisonnent or death.
Exercising the discretion granted by the Federal Death Penalty Act,
the United States Attorney prosecuting the case decided to seek the
death penalty. As required by 18 U . S.C. §8 3593(a), the prosecution
filed its Notice of Intent to Seek the Death Penalty. The jury
trial comenced on October 16, 1995 and resulted in a qguilty
verdi ct on October 23, 1995.

Foll o ng Jones’s conviction, a separate sentencing hearing
was conducted to determ ne whether Jones would receive a sentence
of death. See 18 U.S.C. § 3593. To obtain a sentence of death, the
governnent had the burden of proving the follow ng: the death of

McBride was an intentional killing; and the existence of one or



nmore aggravating factors neke the defendant death-eligible. 18
US C 8§ 3591(a). In the first stage of the sentencing hearing,
the jury was required to determne whether Louis Jones
intentionally caused the death of Tracie MBride. 18 U S C 8§
3591(a). Regarding the intent el enent, the jury unani nously found:
(1) Jones intentionally killed MBride; and (2) Jones intentionally
inflicted seriously bodily injury that resulted in the death of
McBri de.

The second stage of the sentencing hearing required the jury
to wei gh any aggravating factors against any mtigating factors to
determ ne whet her a sentence of death was appropriate. 18 U S.C. 8§
3593(e). The governnent, inits notice of intent to seek the death
penalty, set forth four statutory aggravating factors! and three

non-statutory aggravating factors.? |In order to consider an

! The governnent alleged the followi ng four statutory aggravating
factors:

(1) the defendant caused the death or injury resulting in
the death of Tracie Joy McBride during the comm ssion of the
of fense of ki dnappi ng;

(2) the defendant, in the conm ssion of the offense,
knowi ngly created a grave ri sk of death to one or nore persons
in addition to the victimof the offense, Tracie Joy MBride;

(3) the defendant committed the offense in an especially
hei nous, cruel, and depraved manner inthat it i nvolvedtorture
and seri ous physical abuse to the victim Tracie Joy MBride;
and

(4) the defendant committed the offense after substanti al
pl anni ng and preneditation to cause the death of Tracie Joy
McBri de.

2 The three non-statutory aggravating factors are as foll ows:
(1) the defendant’s future dangerousness to the |ives and
safety of other persons;

(2) Tracie Joy McBride’'s young age, her slight stature, her
background, and her unfanmiliarity with San Angel o, Texas; and
(3) Tracie Joy McBride's personal characteristics and the
effect of the instant offense on Tracie Joy McBride's fanmily.
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aggravating factor, the jury must wunaninously find that the
governnment established the existence of an aggravating factor
beyond a reasonable doubt. 18 U S. C 8§ 3593(c). The jury nmade
unani nous findings regarding the followng two statutory factors:
Jones caused the death of the victimor the injury resulting in the
death of the victim during the comm ssion of the offense of
ki dnappi ng; and Jones commtted the offense in an especially
hei nous, cruel, and depraved manner. The jury al so nade unani nous
findings regarding the followng two non-statutory aggravating
factors: MBride' s young age, her slight stature, her background,
and her wunfamliarity with San Angelo, Texas; and MBride’'s
personal characteristics and the effect of the offense on her
famly.

Once the jury found aggravating factors to exist, the jury
next had to determ ne whether any mtigating factors existed. To
consider a mtigating factor in jury deliberations, only one juror
must find that the defendant established the existence of a
mtigating factor by a preponderance of the evidence. O the
el even mtigating factors proposed by the defendant, ten mtigating

factors were found to exist by at least one or nore jurors.® In

3 The def endant proposed el even mitigating factors, ten of which were
found to exist by one or nore jurors (the nunber of jurors finding each
mtigating factor is enclosed in brackets):

(1) the defendant Loui s Jones di d not have a significant prior
crimnal record [6];

(2) the defendant’s capacity to appreci ate the wongful ness
of the defendant’s conduct or to conformto the requirenents of
the aw was significantly inpaired, regardl ess of whether the
capacity was so inpaired as to constitute a defense to the
charge [2];

(3) the defendant committed t he of fense under severe nental
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del i berations, the jury was asked to wei gh the aggravating factors
against any mtigating factors to determne the propriety of a
deat h sentence. The jury returned a unani nous verdi ct recomendi ng

deat h on Novenmber 3, 1995.

1. Constitutionality of Federal Death Penalty Act

The def endant chal | enges the constitutionality of the Federal
Death Penalty Act, 18 U S. C 88 3591-97, on the follow ng four
grounds: (1) the prosecutor’s ability to define non-statutory
aggravating factors anmpbunts to an unconstitutional del egation of
| egi slative power; (2) the | ack of proportionality review conbi ned
W th prosecutor’s unrestrained authority to allege non-statutory
aggravating factors renders the statute unconstitutional; (3) the
rel axed evidentiary standard at the sentencing hearing conbined
wth the unrestrained use of non-statutory aggravating factors

renders the jury' s recommendation arbitrary; and (4) the death

or enotional disturbance [1];

(4) the defendant was subjected to physical, sexual, and
enotional abuse as a child (and was deprived of sufficient
parental protection that he needed)[4];

(5) the defendant served his country well in Desert Storm

Grenada, and for 22 years in the United States Arny [ 8];
(6) the defendant is |likely to be a wel |l -behaved i nmate [ 3];
(7) the defendant is renorseful for the crinme he conmitted
[4];
(8) the defendant’s daughter will be harned by t he enoti onal
traunma of her father’'s execution [9];

(9) the def endant was under unusual and substantial internally
generated duress and stress at the tine of the offense [3];

(10) the defendant suffered from numerous neurol ogical or
psychol ogi cal disorders at the tinme of the offense [1]; and

(11) ot her factors inthe defendant’s background or character
mlitate agai nst the death penalty [0].

Additionally, seven jurors added Jones’s ex-wife Sandra Lane as a
mtigating factor.



penalty is unconstitutional under all circunstances. W review
constitutional challenges to federal statutes de novo. United

States v. Bailey, 115 F.3d 1222, 1225 (5th Cr. 1997).

A

First, the defendant asserts that the prosecutor’s authority
to define non-statutory aggravating factors results from an
unconsti tuti onal del egation  of | egislative power. The
nondel egati on doctrine arises fromthe constitutional principle of
separation of powers, specifically Article 1, §8 1, which provides
that “all legislative Powers herein granted shall be vested in a
Congress of the United States.” See Touby v. United States, 500
U S 160, 165 (1991); United States v. Mstretta, 488 U. S. 361, 371
(1989). Under the nondel egation doctrine, Congress nmay not
constitutionally delegate its |legislative power to another branch
of governnent. See Mstretta, 488 U.S. at 372. Congress, however,
may seek assistance, within limts, from coordinate branches of

gover nnent . See id. So long as Congress fornulates an
intelligible principle to which the person or body authorized to
exercise the delegated authority is directed to conform such
| egislative action is not a forbidden delegation of |egislative
power.” |d.

Jones asserts that Congress failed to fornulate an

“intelligible principle” in § 3592(c) when it delegated the

authority to define additional aggravating factors to the



Departnment of Justice.* On the contrary, the delegated authority
issufficiently circunscribed by “intelligible principles” to avoid
vi ol ating the nondel egati on doctrine. See United States v. Tipton,
90 F.3d 861, 895 (4th CGr. 1996). The authority to define
nonstatutory aggravating factors falls squarely wthin the
Executive’s broad prosecutorial discretion, nuch |like the power to
deci de whether to prosecute an individual for a particular crine.
See United States v. Arnmstrong, _ U S |, 116 S. C. 1480, 1486
(1996) (noting the prosecutor’s broad di scretion in decidi ng whet her
to prosecute); United States v. Johnson, 91 F. 3d 695, 698 (5th Cr

1996) (stating that “[a] prosecutor has broad discretion during
pretrial proceedings to determne the extent of the societal
interest in prosecution.") QObviously, Congress could not I|ist
every possible aggravating factor. An exclusive list of factors
woul d bind the hands of the prosecutor in deciding whether to
pursue the death penalty.

Nevert hel ess, the prosecution does not have carte bl anche in
devising non-statutory aggravating factors. At least four
limtations guide the prosecution in exercising its del egated
aut hority. First, the statute limts the scope of aggravating

factors to those for which prior notice has been given by the

“1nreviewing sinmlar challenges to the death penalty provisions of
the Anti-Drug Abuse Act of 1988, 21 U S.C. § 848(e), two other circuits
rejectedthisargunent. United States v. McCullah, 76 F. 3d 1087 (10th Cr.
1996); United States v. Tipton, 90 F.3d 861, 895 (4th Cir. 1996).
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prosecution.® See 18 U S.C. § 3593(a). Second, the death penalty
jurisprudence devised by the Suprene Court guides the prosecution
in formul ati ng nonstatutory aggravating factors. For exanple, due
process requires that information submtted as aggravating
genuinely narrow the class of persons eligible for the death
penalty. See Zant v. Stephens, 462 U.S. 862, 877 (1983). Third,
the district court functions as a gatekeeper tolimt the adm ssion
of useless and inpermssibly prejudicial information. See 18
US C 8 3593(c). And fourth, the requirenent that the jury find
at | east one statutory aggravating factor beyond a reasonabl e doubt
before it may consider the non-statutory factors further limts the
del egated authority. See 18 U S.C. 8§ 3593(d). The requirenent of
at least one statutory aggravating factor secures sufficient
Congressional guidance in classifying death-eligible offenders.
Consequently, these limtations provide the prosecution with an
“intelligible principle” so that an unconstitutional delegation

does not occur.

B
Second, the defendant argues the lack of proportionality
review conbined with the prosecutor’s unrestrained authority to
all ege non-statutory aggravating factors renders the statute
unconstitutional. Proportionality revi ew exam nes t he

appropri ateness of a sentence for a particular crine by conparing

5> Section 3592(c) allows the jury to consider “whether any other
aggravating factor for which notice has been given exists.” 18 U S.C. §
3592(c).



the gravity of the offense and the severity of the penalty wth
sentencing practices in other prosecutions for simlar offenses.
See Pulley v. Harris, 465 U S. 37, 43 (1984). Although the Court
has upheld capital sentencing schenes requiring proportionality
review, the Court has never required such review as
constitutionally mandated. See Gregg v. Georgia, 428 U. S. 153, 204-
05 (1976) (plurality opinion) (noting the benefits of
proportionality review as a neans of preventing arbitrary death
sentences, but not mandating such review). See also Pulley, 465
U S at 44-45 (“that sone [capital sentencing] schenes providing
proportionality review are constitutional does not nean that such
reviewis indispensable”). Thus, the Constitution does not require
conparative proportionality reviewin every capital case, but only
that the death penalty not be inposed arbitrarily or capriciously.
See Pull ey, 465 at 49-50.

The FDPA is not so lacking in other checks on arbitrariness
that it fails to pass constitutional nuster for |ack of
proportionality review. See id. at 880. The FDPA bifurcates the
penal ty phase fromguilt determ nation. During the penalty phase,
the jury nmust first determ ne whether the defendant intentionally
killed the victim or intentionally commtted or participated in an
act that resulted in the death of the victim 18 U S. C. § 3591(a).
Then the jury nust nmake a finding, beyond a reasonabl e doubt, of
t he exi stence of any aggravating factor or factors enunerated in §
3592(c). After finding the existence of at |east one statutory

aggravating factor, the jury may consider the existence of
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nonstatutory aggravating factors for which notice has been gi ven by
the government. See 18 U S.C. 8§ 3593(d). Individual jurors nust
t hen consi der evidence of any mtigating factor that he or she has
found to exist by a preponderance of the evidence. Prior to
inposing a sentence of death, the jurors nust conclude that
evidence of the aggravating factors unaninously found to exist
beyond a reasonable doubt, both statutory and nonstatutory,
outwei ghs the mtigating factors any individual juror has found to
exist by a preponderance of the evidence. Additionally, the
statute provides for appellate review to determ ne whether the
death sentence was inposed under the influence of passion,
prejudice or any other arbitrary factor. 18 U S.C 8§ 3595.

Jones argues that the Constitution requires proportionality
review when the capital sentencing procedure allows the jury to
consi der nonstatutory aggravating factors because of the danger
that the death penalty wll be inposed arbitrarily, capriciously,
or freakishly. As long as the statute prevents an arbitrary death
sentence, the inclusion of relevant nonstatutory aggravating
factors at the sentencing stage does not render the death penalty
schene unconstitutional. See Barclay v. Florida, 463 U S. 939, 957
(1983)(citing Zant v. Stephens, 462 U.S. 862, 878-89 (1983)). The
FDPA provides sufficient safeguards to prevent the arbitrary
i nposition of the death penalty. First, the |egislature designed

a narrow statute by applying the death penalty to a |limted nunber
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of crimnal offenses.® See 18 U S.C. § 3591. Second, the statute
further narrows the class of persons eligible for the death penalty
by requiring a finding of at |east one statutory aggravating
factor. See 18 U.S.C. 8 3593(d). And third, the statute provides
for appellate reviewto determ ne whet her the evi dence supports the
special finding of an aggravating factor and to ensure that the
death sentence was not inposed under the influence of passion

prejudice or any other arbitrary factor. See 18 U.S.C. § 3595.
Consequently, we hold that the Constitution does not mandate
proportionality review when the capital sentencing schene permts
the jury to consider nonstatutory aggravating factors as |long as
the statute provides for other safeguards against an arbitrary

i nposition of the death penalty.

C.

Third, Jones argues that the rel axed evidentiary standard at
the sentencing hearing conbined with the unrestrai ned use of non-
statutory aggravating factors renders the jury’'s recommendation
arbitrary and unreliable. The Federal Death Penalty Act provides
for a rel axed evidentiary standard during the sentencing hearing in
order to give the jury an opportunity to hear all relevant and
reliable information, wunrestrained by the Federal Rules of

Evi dence. The FDPA provi des:

6 A defendant may be sentenced to death if convicted of the
foll ow ng of fenses: espionage, 18 U . S.C. § 794; treason, 18 U S. C
8§ 2381; or intentionally nurdering or causing the death of a
person during the conmssion of certain crines, see, e.g.,
ki dnapping with death resulting, 18 U S.C. § 1201.
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The governnment may present any i nformation relevant to an
aggravating factor for which notice has been provided
under subsection (a). Information is admssible
regardl ess of its adm ssibility under the rul es governing
adm ssion of evidence at crimnal trials except that
information may be excluded if its probative value is
out wei ghed by the danger of creating unfair prejudice,
confusing the issues, or msleading the jury. The
governnent and the defendant shall be permtted to rebut
any information received at the hearing, and shall be
given fair opportunity to present argunent as to the
adequacy of the informati on to establish the exi stence of
any aggravating or mtigating factor, and as to the
appropriateness in the case of inposing a sentence of
deat h.

18 U.S.C. 8§ 3593(c). Therefore, the defendant and the governnent
may introduce any relevant information during the sentencing
hearing limted by the caveat that such information be relevant,
reliable, and its probative value nust outweigh the danger of
unfair prejudice.’

Al though the Eighth Anendnent requires a heightened
reliability standard in capital sentencing proceedings, the jury
must al so receive sufficient information regardi ng the defendant
and the offense in order to make an individual sentencing
det erm nati on. See Lowenfield v. Phelps, 484 U S 231, 238-239
(1988)(the “qualitative difference between death and other
penalties calls for a greater degree of reliability when the death
sentence i s inposed”). The Court has recogni zed that the def endant

must be given the opportunity to introduce information regarding

" The rel evancy standard enunciated in § 3593(c) actual |y excl udes
a greater amount of prejudicial information than the Federal Rul es of
Evi dence because it permits the judge to exclude information where the
“probative val ue i s out wei ghed by t he danger of creating unfair prejudice”
rat her than “substantial |y outwei ghed.” See Fed. R Evid. 403. See al so
Anti-Drug Abuse Act, 21 U S.C. 8§ 848(j) (codifying Fed. R Evid. 403
standard of “substantially outweighs”).
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mtigating factors, wthout traditional evidentiary restraints, in
order to provide the jury with the fullest possible informtion
about the defendant. See Gegg v. GCeorgia, 428 U.S. 153, 204
(1976) (“So long as the evidence introduced and the argunents nade
at the presentence hearing do not prejudice a defendant, it is
preferable not to inpose restrictions. W think it desirable for
the jury to have as nuch information before it as possible when it
makes the sentencing decision.”). See also Jurek v. Texas, 428
U S 262, 276 (1976) (stating that it is “essential . . . that the
jury have before it all possible relevant information about the
i ndi vi dual defendant whose fate it nust determne”). Although the
sentenci ng hearing wll not be governed by traditional evidentiary
restraints, the district court will prevent the evidentiary free-
for-all prophesied by Jones by excluding unfairly prejudicial
information wunder the standard enunciated in 8 3593(c).
Consequently, the rel axed evidentiary standard does not inpair the
reliability or relevance of information at capital sentencing
hearings, but helps to acconplish the individualized sentencing
required by the constitution. See United States v. Nguyen, 928
F. Supp. 1525, 1546-47 (D.Kan. 1996).

D.
Finally, the defendant argues that the death penalty is
unconstitutional under all circunstances. W are bound by Suprene
Court precedent which forecloses any argunent that the death

penalty violates the Constitution under all circunstance. See
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McCl eskey v. Kenp, 481 U. S. 279, 300-03 (1987); Gegg v. Ceorgia,
428 U.S. 153 (1976).

[11. Jury Instructions
A

The defendant clains that the district court erred by failing
to give the defendant’s requested instructions. W review the
district court’s refusal to give a requested instruction for abuse
of discretion. See United States v. Townsend, 31 F.3d 262, 270 (5th
Cr. 1994). A refusal to give a requested instruction is
reversible error only if the proposed instruction was (1)
substantively correct, (2) not substantively covered in the jury
charge, and (3) concerned an inportant issue in the trial, such
that failure to give the requested instruction seriously inpaired
the presentation of a defense. |d.

The actual jury instructions given by the district court
repeated the sentencing options avail able under the FDPA The
instructions traced 18 U.S.C. 8 3593(e) by inform ng the jury that
it could recomend death, life without the possibility of rel ease,
or sone | esser sentence. The defendant, however, contends that the
jury should have been instructed that a failure to reach a
unani nous verdict recommendi ng the death penalty would result in
the court automatically inposing a sentence of life wthout the

possibility of release.® The defendant’s proposed instructions

8 The defense proposed two jury instructions regarding the unanimty
requi rement. Requested instruction nunber five, entitled “Unaninity
Required Only for Death Sentence,” provided in relevant part as foll ows:
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were not substantively correct because the proposed instructions
informed the jury that the failure to return a unani nous verdict
would result in an automatic sentence of |I|ife wthout the
possibility of release. Such is not the case under § 3593, which

requires unanimty for every sentence rendered by the jury

regardl ess of whether the verdict is death, life wthout the
possibility of release, or, if possible under the substantive
crimnal statute, any other |esser sentence. Life without the

possibility of release was not the default penalty in the event of
non-unanimty. On the contrary, the failure to reach a unani nous
deci sion regarding sentencing would result in a hung jury with no
verdi ct rendered. As such, a second sentencing hearing woul d have
to be held in front of a second jury inpaneled for that purpose.
See 18 U.S.C. § 3593(b)(2)(C). Therefore, the district court did
not err by refusing to give the defendant’s requested instructions

because such instructions were not substantively correct.

In the event, after due deliberation and reflection, the jury
i's unabl e to agree on a unani nous deci sion as to the sentence
to be inposed, you should so advise ne and | will inpose a
sentence of life inprisonment w thout possibility of rel ease.

The defense’ s requested jury i nstruction nunber four providedinrel evant
part as foll ows:

If, after fair and i npartial consideration of all the evidence
in this case, any one of you is not persuaded that justice
demands M. Jones’s execution, then the jury nust return a
deci si on agai nst capital punishnment and nust fix M. Jones’s
puni shment at lifeinprisonwthout the possibility of rel ease.

16



B

Addi tionally, the defendant contends that the district court
commtted reversible error wwth the instructions actually given for
the followwng two reasons: First, Jones argues that the
instructions actually given by the district court caused the jurors
to recomend the death penalty under the false i npression that the
failure to reach a unani nous verdict would automatically result in
the inposition of sone | esser sentence. Second, Jones argues that
the instructions incorrectly infornmed the jury they had the option
of recommendi ng sone |esser sentence, in addition to the death
penalty or life inprisonnment options. Thus, the defendant clains
that the instruction resulted in an arbitrary and capricious
inposition of the death penalty in violation of the Eighth
Amendnent and Due Process.

We reviewall alleged errors in jury instructions for abuse of
discretion. United States v. Townsend, 31 F.3d 262, 270 (5th Cr
1994) . A conviction will not be reversed unless the jury
instructions, when viewed in their entirety, failed to correctly
state the law. See United States v. Flores, 63 F. 3d 1342, 1374(5th
Cr. 1995). Thus, even if a portion of the jury instructions are
not technically perfect, the district court’s instructions will be
affirmed on appeal if the charge inits entirety presents the jury
wWth a reasonably accurate picture of the law. See id. (citing
United States v. Branch, 46 F.3d 440, 442 n. 2 (5th Gr. 1995)).
The district court will be reversed, however, if the interpretation

urged by the appellant is one that a “reasonable jury could have
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drawn fromthe instructions given by the trial judge and fromthe
verdict forn{s] enployed in this case.” Id. at 175 (citing MIIls v.
Maryl and, 486 U.S. 367, 375-76 (1988)).

I f the defendant did not object below, we review for plain
error. See Flores, 63 F.3d at 1374 (citing United States v.
WIllis, 38 F.3d 170, 179 (5th Cr. 1994)). Under the plain error
standard, there nmust be an error that is plain and that affects
substantial rights. See Fed. R Cim P. 52(b). See also United
States v. dano, 507 U S 725, 731 (1993)(explaining plain error
standard). Thus, an appellate court may correct a plain error only
if it meets the following criteria: (1) there nust be an error,
which is defined as a deviation froma legal rule in the absence of
a valid waiver; (2) the error nmust be clear or obvious error under
current law, and (3) the error must have been prejudicial or
af fected the outcone of the district court proceedings. See d ano,
507 U.S. at 732-35; United States v. Dupre, 117 F. 3d 810, 816 (5th
Cr. 1997); United States v. Calverley, 37 F.3d 160, 162-64 (5th
Cr. 1994)(en banc). Additionally, an appellate court has
discretion in deciding whether to correct a plain error. See
A ano, 507 U. S. at 735-36. Such discretion should not be exercised
unless the error “seriously affect[s] the fairness, integrity or
public reputation of judicial proceedings.” 1d. (citing United
States v. Young, 470 U. S. 1, 15 (1985).

The district court instructed the jury as foll ows:

After you have conpleted your findings as to the

exi stence or absence of any aggravating or mtigating

factors, you wll then engage in a weighing process. In

determ ning whether a sentence of death is appropriate,
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you nust weigh any aggravating factors that you
unanimously find to exist--whether statutory or
nonstat utory--agai nst any mtigating factors that any of
you find to exist. You shall consider whether all the
aggravating factors found to exist sufficiently outweigh
all the mtigating factor or factors found to exist to
justify a sentence of death, or, in the absence of a
mtigating factor, whether the aggravating factor or
factors alone are sufficient to justify a sentence of
death. Based upon this consideration, you the jury, by
unani nous vote, shall recomend whether the defendant
should be sentenced to death, sentenced to Ilife
i nprisonment wthout the possibility of release, or
sentenced to sone other |esser sentence.

I f you unani nmously conclude that the aggravating
factors found to exist sufficiently outweigh any
mtigating factor or factors found to exist, or in the
absence of any mtigating factors, the aggravating
factors are thenselves sufficient to justify a sentence
of death, you may reconmend a sentence of death. Keep in
m nd, however, that regardless of your findings wth
respect to aggravating and mtigating factors, you are
never required to recomend a death sentence.

| f you recommend the i nposition of a death sentence,
the court is required to inpose that sentence. |[|f you
recommend a sentence of life without the possibility of
release, the court is required to inpose that sentence.
If you recommend that sone other |esser sentence be
i nposed, the court is required to i npose a sentence that
is authorized by the I[|aw In deciding what
recommendation to make, you are not to be concerned with
t he question of what sentence t he def endant m ght receive
in the event you determne not to reconmmend a death
sentence or a sentence of life wthout the possibility of
release. That is a matter for the court to decide in the
event you conclude that a sentence of death or life
W thout the possibility of release should not be
recommended.

In order to bring back a verdict reconmmendi ng the
puni shment of death or life without the possibility of
rel ease, all twelve of you nust unani nously vote in favor
of such specific penalty.
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i

We must first decide whether the instructions given by the
district court could have |l ed a reasonable jury to believe that the
court would automatically inpose sone | esser sentence if the jury
failed to reach a unani nous verdict, as alleged by the defendant.
As we have previously stated, 8 3593(e) requires the jury to return
a unaninous verdict regardless of whether the jury recomends
death, |life without the possibility of release, or sone other
| esser sentence. In arguing that the jury instructions and verdi ct
forms caused the jury confusion, the defendant points to the
followng: (1) the district court did not repeat the unanimty
requi renent each tinme the court nentioned the |esser sentence
option in the instruction; (2) decision forms B and C, which
recommended the death sentence and life inprisonnent w thout the
possibility of release, required the signature of all twelve
jurors, while decision formD which recomended a | esser sentence
only required the signature of the foreman; (3) the court erred by
declining to instruct the jury on the effect of the failure to
arrive at a unaninous decision; and (4) after the sentencing
hearing, two jurors gave statenents to defense attorneys attesting
to the confusion caused by the jury instructions.

Regarding the district court’s failure to repeat the unanimty
requi renent each tinme the court nentioned the |esser sentence
option, the instructions could not have |led a reasonable jury to
conclude that non-unanimty would result in the inposition of a

| esser sentence. See Flores, 63 F.3d at 1375. Readi ng the
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instructions in their entirety, the court clearly stated that the
jury nmust reach a unaninous verdict. At no tinme were the jurors
ever infornmed that the failure to reach a unani nous verdict would
result inthe inposition of atermless than life inprisonnent. As
such, we hold that the district court did not abuse its discretion
by failing to repeat the unanimty requirenent.

Addi tionally, the defendant argues that the disparity of the
verdict fornms caused the jury to assune that nonunanimty woul d
result in a lesser sentence because form D only required the
signature of the jury foreperson, when forns B and C required al
twel ve juror signatures. The defendant did not object to the
format of the verdict forns; therefore, we reviewfor plain error.
See Flores, 63 F.3d at 1374. Although the verdict fornms standing
al one could have persuaded a jury to conclude that unanimty was
not required for the | esser sentence option, any confusion created
by the verdict fornms was clarified when considered in |light of the
entire jury instruction. Consequently, we hold that no error
occurr ed.

Next, Jones argues that the failure to instruct the jury of
t he consequences of not reaching a unani nous verdict resulted in a
violation of the Ei ght Amendnent proscription against cruel,
unusual, and excessive punishnent. Jones requested, but was
denied, an instruction on the failure to arrive at a unani nous
decision. Jones points to State v. WIllianms, 392 So.2d 619 (La.
1980), where the Louisiana Suprene Court held that juries nust be

informed of the consequences of failing to achieve a unani nous
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verdi ct. The defendant does not persuade us by invoking WIIlians
because the Louisiana death penalty act, under which WIIlians was
sentenced, expressly provided that |life inprisonnment resulted when
the jury could not unani nously agree on the death penalty. Unlike
the Louisiana statute, the Federal Death Penalty Act requires the
jury to achieve unanimty or no verdict results. See 18 U S.C. 8§
3593(e). Although the use of instructions to informthe jury of
t he consequences of a hung jury have been affirnmed, federal courts
have never been affirmatively required to give such instructions.
See Allen v. United States, 164 U S. 492, 501-02 (1896) (upholding
the use of supplenental instructions to inform the jury of the
effect of a hung jury); United States v. Sutherland, 463 F.2d 641,
648 (5th Cr. 1972)(allowi ng use of Allen charge). Consequently,
we hold that no constitutional violation occurs when a district
court refuses to informthe jury of the consequences of failing to
reach a unani nous verdi ct.

Finally, the defendant attenpts to prove the instructions
caused jury confusion through the wuse of juror affidavits.
Followng the sentencing heari ng, two jurors initiated
comuni cations with defense attorneys in which the jurors referred
to alleged confusion caused by the instructions regarding the

unanimty requirenent.® Jones cannot utilize juror affidavits to

9 Juror Christie Beauregard called the office of the Federal Public
Def ender and spoke with attorney Carlton MLarty and i nvesti gator Dani el
Sal azar. M. Sal azar executed an affidavit detailingthe conversation he
had with Ms. Beauregard in which she stated that she was pressured into
changi ng her vote by ot her jurors who believed that the court woul d i npose
a |lesser sentence if the jury did not reach a unaninous verdict.

Juror Cassandra Hastings contacted def ense attorney Dani el Hurl ey.
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underm ne the jury verdict. See Fed. R Evid. 606(b); United States
v. Ruggiero, 56 F.3d 647, 652 (5th Gr. 1995). Federal Rul e of
Evi dence 606(b) bars juror testinony regarding at |east four
topics: (1) the nmethod or argunents of the jury s deliberations,
(2) the effect of any particular thing upon an outcone in the
deli berations, (3) the mndset or enotions of any juror during
del i berations, and (4) the testifying juror’s own nental process
during the deliberations. See Ruggiero, 56 F.3d at 652. Under the
rule, ajuror may only testify to extraneous forces which influence
jury deliberations. See Tanner v. United States, 483 U. S. 107, 121
(1987) (juror use of alcohol and drugs not extraneous influence on
jury deliberations). Allegations of jury confusion caused by jury
i nstructions woul d not be an outside influence about which a juror
coul d conpetently testify. See Peveto v. Sears Roebuck & Co., 807
F.2d 486, 489 (5th Cr. 1987). An “outside influence” refers to a
factor originating outside of normal courtroom proceedi ngs which
i nfluences jury deliberations, such as a statenent nade by a
bailiff to the jury or a threat against a juror. |d. (citing Fed.
R Evid. 606(b) Advisory Commttee Note and Judiciary Conmttee
Not e) . Rul e 606(b) has consistently been used to bar testinony
when the jury msunderstood instructions. See, e.g., Robles v.
Exxon Corp., 862 F.2d 1201, 1204 (5th Cr. 1989) (holding that
juror testinony regarding msunderstanding of instructions

prohibited by rule 606(b)). The defendant argues that the

Ms. Hastings executed an affidavit stating that she changed her vote to
death under the mstaken belief that if the jury could not reach a
unani nous deci sion, then the court would i npose a | esser sentence.
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i napplicability of the Federal Rul es of Evidence during sentencing
heari ngs precludes the use of Rule 606(b) to bar juror affidavits
i npeachi ng the sentence. See 18 U.S.C. 8 3593(c). The reasons for
not allowing jurors to undermne verdicts in jury trials, however,
apply with equal force to sentencing hearings. See Silagy v.
Peters, 905 F.2d 986, 1009 (7th G r. 1990) (holding that a juror's
statenents could not be used in a habeas corpus proceeding to
i npeach the jury's sentencing determ nation). Noting that the
Ei ght h Anendnent requires a “greater degree of reliability when the
death sentence is i nposed,” we are convinced that Rule 606(b) does
not harmbut hel ps guarantee the reliability of jury determ nations
in death penalty cases. See Lockett v. Chio, 438 U S. 586, 604
(1978) (stating that the qualitative difference with the death
penalty requires a greater degree of reliability).

Jury deliberations entail delicate negotiations where majority
jurors try to sway dissenting jurors in order to reach certain
verdi cts or sentences. An individual juror no |onger exposed to
the dynamc offered by jury deliberations often may question his
vote once the jury has been dism ssed. Such self-doubt would be
expected once extrinsic influences bear down on the forner jurors,
especially in decisions of |ife and death. Wen polled, each juror
affirmatively indicated that he had voted for the death penalty.
W will not allow a juror to change his mnd after the jury has
rendered a verdict. In this situation, the outcone could just as
easi |y have turned out the other way with the jurors not supporting

t he deat h sentence convincing the death-prone jurors to inpose life
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W thout the possibility of release. If the jury truly feared that
the district court would i npose sone | esser sentence i n the absence
of a unani nobus recommendation, then the jury had the option of
inposing life without the possibility of release. Furthernore, the
jury never sought a clarifying instruction to renedy the all eged
confusion. Consequently, the affidavits do not convince us that
the instructions given by the district court could lead a
reasonable jury to believe that the failure to reach a unani nous

decision would result in the inposition of a | esser sentence.

ii.

Addi tionally, the defendant contends that the district court
erred because the instructions msinformed the jury that three
sent enci ng opti ons were avail able, when in fact only two sentenci ng
opti ons existed under the substantive crimnal statute--death and
[ife inprisonnment. See 18 U.S.C. § 1201. Wen a statute allows
the jury to exercise sentencing powers, due process requires that
a jury nust be infornmed of all available sentencing options. See
Hi cks v. lahoma, 447 U.S. 343, 346 (1980). At Jones’ sentencing
hearing the district court inforned the jury of the three
sentencing options available under § 3593 of the federal death
penalty provisions rather than limting the instructions to the two
sent enci ng opti ons avail abl e under 8§ 1201, the substantive crim nal
statute for which the defendant was convicted. The defendant did

not object to the inclusion of the “lesser sentence” option bel ow,
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therefore, we review for plain error.® See Flores, 63 F.3d at
1374.

We nust first determ ne whether the district court commtted
error by instructing the jury of the sentencing options avail able
under 8§ 3593, rather than l[imting the instructions to the two
sentenci ng options which existed under the substantive crimna
statute. See d ano, 507 U S. at 732-33. | f any error occurred
regardi ng the avail abl e sentenci ng opti ons, the error was caused by
the disparate sentencing options provided for in the Federal
Ki dnappi ng statute, 18 U. S.C. § 1201, and the Federal Death Penalty
Act, 18 U. S.C. § 3593(e)(3). Under 8§ 1201, a defendant convicted
of kidnapping with the death of the victim resulting shall be
puni shed by death or life inprisonnment. See 18 U. S.C. § 1201.
Under the federal death penalty provisions, however, the jury may
recomrend that the court sentence the defendant to death, to life
i nprisonment w thout the possibility of release, or sone other
| esser sentence, upon the unani nous recommendati on of the jury. See
18 U.S.C. § 3593(e).

The defendant argues that the |anguage of the Kkidnapping

10 At the charge conference, and in written objections, the defendant
objected to the court’s refusal to include the | anguage “rather than a
sentence of life inprisonment without the possibility of release or a
| esser sentence” whenever the instructions referred to the jury’'s
responsibility to detern ne whet her t he def endant shoul d be sentenced to
death. If the district court had actually used the def endant’s requested
i nstruction, then we woul d revi ew under the invited error doctrine. See
United States v. Baytank (Houston), Inc., 934 F.2d 599, 606 (5th Cr.
1991). The district court, however, did not use the defendant’s requested
| anguage. Furthernore, the defendant did not object to other references
inthe instructions to the “lesser sentence” option. Consequently, we
review for plain error.

26



statute clearly limts the possible sentences to death or life
i nprisonnment. Moreover, the defendant argues that the term*“life
i nprisonment” in the kidnapping statute actually neans |ife w thout
the possibility of release because parole no |longer exists in the
federal system Thus, the jury actually had only two sentencing
options--death or Ilife wthout the possibility of release.
Conversely, the governnent argues that the jury in fact had three
opti ons because Congress distinguishes between “life” and “life
wi t hout the possibility of release.” The governnment raises § 3594
as an exanple of the qualitative difference between |ife and life
W thout the possibility of release. Section 3594 states that if
the jury recomends a | esser sentence, then “the court shall inpose
any |esser sentence that is authorized by law . . . . if the
maxi mum term of inprisonnment is |ife inprisonnment, the court may
i npose a sentence of life inprisonnent without the possibility of
release.” 18 U. S.C. 8§ 3594. Thus, the governnent argues that the
jury in fact had the option of recomendi ng death, |ife w thout the
possibility of release, or a |esser sentence, but the district
court was obligated to inpose life without the possibility of
release as the only “l esser sentence” authorized by | aw.

In deciding whether the FDPA or § 1201 provi des the
appropriate sentenci ng opti ons, we nmust first determ ne what effect
the death penalty schene has on the substantive crimnal law. The
FDPA acts |i ke a sentence enhancenent provision in that it does not
add to or otherwise affect the penalties available under the

substantive crimnal statutes. See United States v. Branch, 91
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F.3d 699, 738-40 (5th Cr. 1996)(holding that 18 U S.C. § 924(c)
does not create separate offense). Al t hough the FDPA does not
function exactly as a sentence enhancenent provision, we wll
utilize the sentence enhancenent analysis in order to determ ne the
effect of the death penalty provisions on the substantive crim nal
law. In determning whether a statute creates a separate offense
or is nerely a sentence enhancenent provision, the court has
suggested the followng four factors: (1) whether the statute
predi cat es puni shnent upon conviction under another section; (2)
whet her the statute multiplies the penalty received under another
section; (3) whether the statute provides guidelines for the
sentencing hearing; and (4) whether the statute is titled as a
sentencing provision. Id. at 738 (citing United States v. Jackson,
891 F.2d 1151, 1152 (5th G r. 1989)). These factors conpl enent
traditional tools of statutory interpretation, nanely, the text and
| egislative history. Id. at 738. As with the sentence enhancenent
provi si ons applicable to the use of a firearmduring the comm ssion
of a drug crinme, the FDPA does not create a separate and
i ndependent of fense, but depends upon a conviction under another
section. See Branch, 91 F.3d at 738. Addi tionally, the death
penalty statute nerely provides guidelines and procedures for the
sent enci ng heari ng. Nothing in the text or |legislative history
i ndi cates that Congress intended to create new, separate offenses

under the death penalty schene. !

1 The legislative history also supports a holding that § 3593 was
i ntended to create procedures for inposing the death penalty rather than
create addi tional substantive crines. See House Report No. 103-467, 103rd
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Al t hough all three sentencing options were available to the
jury under 8§ 3593, the defendant could only receive death or life
i nprisonnment under 8§ 1201, the substantive crimnal statute for
whi ch Jones was convicted. Contrary to the governnent’s assertion,
no nmeani ngful distinction exists between “life” and “life w thout
the possibility of release.” Thus, had the jury reconmended sone
| esser sentence, the court woul d have been obligated to inpose life
W thout the possibility of release as the only authorized | esser
sent ence. Because the substantive crimnal statute takes
precedence over the death penalty sentencing provisions, the
district court should have instructed the jury of the sentencing
options avail able under 8§ 1201. Consequently, the district court
commtted error by informng the jury of the | esser sentence option
avai | abl e under § 3593.

After determning that error occurred, we nust next determ ne
whet her the error was clear or obvious error under current |aw
See A ano, 507 U. S. at 734; Dupre, 117 F.3d at 817. Prior tothis
appeal, the death penalty sentencing provisions under which Jones
was sentenced had never been reviewed on appeal. No clearly
established |aw answered the question of whether 8§ 3593 or the
substantive crim nal statute under which the defendant is convicted
provi des the correct sentencing options. The error was not so
obvi ous, clear, readily apparent, or conspi cuous that the judge was

derelict by not recognizing the error. Consequently, we hold that

Cong., 2d Sess. (1994).
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instructing the jury as to the sentencing options avail abl e under

§ 3593 was not plain error.

V. Statutory Aggravating Factors
The defendant argues that the district court conmtted
reversible error by submtting statutory aggravating factors to the
jury which failed genuinely to narrow or channel the jury’s
di scretion. The governnent submtted four statutory aggravating
factors to the jury during the penalty phase of the trial. The
jury made unani nous findings regarding two statutory aggravating

factors.

A

Jones argues that the inclusion of statutory aggravating
factor 2(A), which nerely repeated the elenents of the crine, did
nothing to narrow the jury’'s discretion, and thus, violated the
Ei ght h Anendnent. Statutory aggravating factor 2(A), based on §
3592(c) (1), provides: “The defendant Louis Jones caused the death
of Tracie Joy McBride, or injury resulting in the death of Tracie
Joy McBride, which occurred during the conm ssion of the offense of
Ki dnappi ng.”

As stated previously, a capital sentencing schene nust
genuinely narrow the class of persons eligible for the death
penalty. Zant v. Stephens, 462 U S. 862, 877 (1983). The use of
aggravating factors helps to narrow the class of death-eligible

persons and t hereby channels the jury’s discretion. See Lowenfield
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v. Phelps, 484 U S. 231, 244 (1987). An aggravating factor which
nmerely repeats an el enent of the crinme passes constitutional nuster
as long as it narrows the jury' s discretion. See id. at 246. 1In
Lowenfield, the Court held that the constitutionally required
narrow ng function in a capital punishnment reginme could be
performed in either of two ways: “The | egislature may itself narrow
the definition of capital offenses, . . . so that the jury finding
of guilt responds to this concern, or the legislature may nore
broadly define capital offenses and provide for narrowi ng by jury
findings of aggravating circunstances at the penalty phase.”
Lowenfield, 484 U S. at 246. Thus, the requisite narrow ng can be
done at either the guilt or penalty phase of trial.

The FDPA channels the jury’'s discretion during the penalty
phase to ensure that the death penalty is not arbitrarily inposed.
The federal death penalty reginme establishes the class of persons
eligible for the death penalty through its definition of capital
offenses, to include only treason, espionage, and certain
intentional killings. See 18 U.S.C. 8§ 3591. Although the federa
death penalty regine defines capital offenses, the narrow ng
function does not occur until the penalty phase of the trial. In
narrow ng the jury's discretion in federal hom cide prosecutions,
the FDPA requires the jury first to find that the defendant had the
requisite intent. 18 U S.C. 8§ 3591. The FDPA further narrows the
jury’'s discretion with the requirenent the jury find at | east one
statutory aggravating factor prior to reconmmending the death

penalty. See 18 U S.C. §8 3592(c). Thus, the FDPA narrows the
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jury’s discretion through the findings of intent and aggravating
factors. Repetition of the elenents of the crine as an aggravati ng
factor hel ps to channel the jury' s discretion by allowng the jury
to consider the circunstances of the crine when deciding the
propriety of the death sentence. The jury may constitutionally
consider the circunstances of the crinme when deciding whether to
i npose the death penalty. See Tuilaepa v. California, 512 U S
967, 976 (1994).

The narrowi ng function was not perforned at the guilt phase
when the jury convicted Jones of kidnapping with death resulting,
but at the penalty phase when the jury found Jones intentionally
killed MBride and two statutory aggravating factors existed.
Although the jury had already found the defendant guilty of
ki dnapping with death resulting at the guilt phase of the trial,
the jury did not consider whether Jones caused the death of the
victimduring the conm ssion of the crinme of kidnapping until the
penal ty phase of the trial. The jury could have convicted Jones of
ki dnapping with death resulting in the guilt phase of the trial and

still answered “no” to statutory aggravating factor 2(A) in the
penalty phase if the jury found that Jones did not cause the death
of the victimduring the comm ssion of the crine of kidnapping.
The subm ssion of the elenents of the crinme as an aggravating
factor nerely allowed the jury to consi der the circunstances of the
crime when deci di ng whether to i npose the death penalty. Thus, the
ki dnappi ng was wei ghed only once by the jury during the penalty

phase of the trial. Consequently, the repetition of the el enents
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of the crinme as an aggravating factor did not contradict the
constitutional requirenent that aggravating factors genuinely

narrow the jury’'s discretion.

B.

Jones contends that the district court commtted reversible
error by allowing statutory aggravating factor 2(C). Statutory
factor 2(C), based on § 3592(c)(6), provides: “The defendant Louis
Jones commtted the offense in an especially heinous, cruel, and
depraved manner in that it involved torture or serious physical
abuse to Tracie Joy McBride.” Jones argues that the | anguage used
i n aggravating factor 2(C) was unconstitutionally vague, resulting
in the arbitrary inposition of the death penalty in violation of
the Eighth Amendnent. As the Suprene Court stated in Maynard v.
Cartwright:

Cl ai ns of vagueness directed at aggravati ng ci rcunst ances

defined in capital punishnment statutes are anal yzed under

the Ei ghth Amendnent and characteristically assert that

the challenged provision fails adequately to inform

juries what they nust find to inpose the death penalty

and as a result | eaves themand appell ate courts with the

ki nd of open-ended discretion which was held invalid in

Furman v. GCeorgi a.

Maynard v. Cartwight, 486 U S. 356, 361-62 (1988) (citation
omtted). Due to the difficulty in precisely defining aggravating

factors, however, our vagueness review is quite deferential.”
United States v. Flores, 63 F.3d 1342, 1373 (5th Gr. 1995)
(quoting Tuilaepa v. California, 512 U S. 967, 975 (1994)).
Consequently, an aggravating factor will be upheld as long as it

has sone “common-sense core neaning . . . that crimnal juries

33



shoul d be capabl e of understanding.” Id.

The | anguage “especi al ly hei nous, cruel, and depraved” w t hout
a limting instruction would be unconstitutionally vague. See
Maynard v. Cartwight, 486 U S. at 364; King v. Puckett, 1 F.3d
280, 284 (5th Cr. 1993). Any vagueness in the | anguage, however,
is cured by the limtation in the statute that the offense involve
torture or serious physical abuse. See Walton v. Arizona, 497 U S
639, 654-55 (1990) (citing Maynard v. Cartwight, 486 U S. at 364-
65). Moreover, the district court defined each termin aggravating
factor 2(C) which resolved any possi bl e vagueness or anbi guity of

t he | anguage. > The statutory limtation, along with the district

12 The district court gave the following linmting instruction to

explain statutory aggravating factor 2(CO):

To establish that the defendant killed the victim in an
especi al Il y hei nous, cruel, or depraved nanner, the government mnust
prove that the killinginvolvedeither torture or serious physi cal
abuse tothe victim The ternms “hei nous, cruel, or depraved” are
stated in the disjunctive: any one of them individually nmay
constitute an aggravating ci rcunstance warranti ng i nposition of the
deat h penalty.

“Hei nous” nmeans extrenely wi cked or shockingly evil, where t he
killing was acconpani ed by such additional acts of torture or
serious physical abuse of the victim as set apart from other
killings.

“Cruel” nmeans that the defendant intended to inflict a high

degree of pain by torturing the victimin additionto killingthe
victim
“Depraved” neans that the defendant relished the killing or

showed i ndifference to the suffering of the victim as evidenced
by torture or serious physical abuse of the victim

“Torture” includes nental as well as physical abuse of the
victim |Ineither case, the victi mnust have been consci ous of the
abuse at the tinme it was inflicted; and the defendant nust have
specifically intendedtoinflict severe nental or physical pain or
suffering upon the victim apart fromkilling the victim

“Serious physical abuse” neans a significant or considerable
anount of injury or damage to the victinlis body which invol ves a
substanti al ri sk of death, unconsci ousness, extrene physi cal pain,
protracted and obvious disfigurenment, or protracted |oss or
i mpai rment of the function of a bodily nenber, organ, or nental
faculty. Serious physical abuse--unliketorture--nmay beinflicted
ei ther before or after death and does not require that the victim

34



court’s instruction, gave the jury an aggravating factor wth a
“common-sense core  neani ng” t hat they were capable of
under st andi ng. Thus, the | anguage of statutory aggravating factor
2(C) was not unconstitutionally vague and did not lead to the
arbitrary inposition of the death penalty in violation of the

Ei ght h Anrendnent .

V. Non-statutory Aggravating Factors

Jones argues that the death sentence nust be reversed because
the nonstatutory aggravating factors considered by the jury were
unconstitutionally vague, overbroad, and duplicative. After giving
the appropriate notice required by 8 3593(a), the governnent
submtted the follow ng nonstatutory aggravating factors:

3(A). The defendant constitutes a future danger to the

lives and safety of other persons as evidenced by

specific acts of violence by the defendant Louis Jones.

3(B). Tracie Joy McBride s young age, her slight stature,

her background, and her unfamliarity with San Angel o,

Texas.

3(C). Tracie Joy McBride s personal characteristics and

the effect of the instant of fense on Tracie Joy McBride’s

famly constitute an aggravating factor of the offense.

The jury unani nously found nonstatutory aggravating factor 3(B) and

be consci ous of the abuse at the tine it was inflicted. However,
t he def endant nust have specifically intendedthe abuse apart from
the killing.

Pertinent factors in determning whether a killing was
especially heinous, cruel, or depraved include: infliction of
grat ui t ous vi ol ence upon t he vi cti mabove and beyond t hat necessary
tocommt the killing; needless nmutilation of the victinls body;
sensel essness of the killing; and hel pl essness of the victim

The word “especially” should be given its ordinary, everyday
meani ng of bei ng hi ghly or unusual | y great, di stinctive, peculiar,
particular, or significant.
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3(C) to exist beyond a reasonabl e doubt.

The governnent contends that factors 3(B) and 3(C) apply to
entirely different areas of aggravation--3(B) applies to McBride’'s
vul nerability, while 3(C) applies to “victiminpact” or the inpact
of the nurder on MBride's famly. Al t hough the use of
vul nerability and victi mi npact evi dence has been uphel d on appeal,
the | anguage used in 3(B) and 3(C) does not acconplish this goal.
See Payne v. Tennessee, 501 U. S. 808, 827 (1991) (victiminpact);
Tui l aepa, 512 U.S. at 977 (vulnerability through age of victim.
The plain neaning of the term “personal characteristics,” used in
3(C), necessarily includes “young age, slight stature, background,
and unfamliarity,” which the jury was asked to consider in 3(B)
Thus, nonstatutory aggravating factors 3(B) and 3(C are
duplicative. As the Tenth Crcuit recently stated, “Such double
counting of aggravating factors, especially under a weighing
schene, has a tendency to skew the wei ghi ng process and creates the
risk that the death sentence will be inposed arbitrarily and thus,
unconstitutionally.” United States v. McCullah, 76 F. 3d 1087, 1111
(10th Cr. 1996). W agree. Such double-counting of aggravating
factors creates the risk of an arbitrary death sentence. |If the
jury has been asked to wei gh t he sane aggravating factor tw ce, the
appellate court cannot assune that “it would have nade no
difference if the thunb had been renoved fromdeath’s side of the
scale.” Stringer v. Black, 503 U. S. 222, 232 (1992). Consequently,
the district court erred by submtting the duplicative aggravating

factors to the jury.
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Additionally, the defendant contends that the nonstatutory
aggravating factors are vague and overbroad, in violation of the
Ei ghth Amendnent. See Maynard v. Cartwight, 486 U S. 356, 361-62
(1988). W agree. Non-statutory aggravating factors 3(B) and
3(C) fail to guide the jury' s discretion, or distinguish this
murder from any other nurder. W fail to see how the victims

“background,” her “personal characteristics,” or her “unfamliarity
with San Angel 0” nade the defendant nore death-worthy than other
nmurderers. Furthernore, the district court offered no additional
instructions to clarify the neaning of the non-statutory
aggravating factors. The use of the terns “background,” “persona

characteristics,” and “unfam liarity” without further definition or
instruction left the jury with “the kind of open-ended discretion
whi ch was held invalid in Furman v. CGeorgia.” See Maynard, 486 U. S.
at 361-62 (1988). Consequently, aggravating factors 3(B) and 3(C)
were invalid

After determning that the non-statutory aggravating factors
submtted to the jury were invalid, we nust next determ ne whet her
the death sentence may stand. The Federal Death Penalty Act sets
up a weighing schene in which the jury is asked to weigh any
aggravating factors found to exist beyond a reasonable doubt
agai nst any mtigating factors found to exi st by a preponderance of
the evidence. |f the aggravating factors outweigh the mtigating

evidence, then the jury may recomend the death penalty. In a

wei ghi ng schene, aggravating factors lie at the very heart of the
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jury’'s ultimate decision to inpose a death sentence.?® See
Stringer, 503 U S. at 230. Under a weighing statute, affirmng a
deat h sentence when an aggravating factor has been found invalid
requires the appellate court to scrutinize the role which the
invalid aggravating factor played in the sentencing process in
order to conply wth the E ghth Anmendnent requirenent of
i ndi vidualized sentencing determ nations in death penalty cases.
See Stringer, 503 U S. at 230. A rule automatically affirmng a
death sentence in a weighing schene as |long as one aggravating
factor remained would violate the requirenent of individualized
sentencing. See CCenons v. Mssissippi, 494 U S. 738, 752
(1990) (citing Lockett v. Chio, 438 U S. 586 (1978) and Eddi ngs v.
Ckl ahoma, 455 U. S. 104 (1982)). Wen the jury considers aninvalid
aggravating factor at the sentencing hearing, the appellate court
must strike the invalid factor and then either reweigh the
remai ni ng aggravating factors against the mtigating evidence or
apply harm ess error review. See Clenons v. Mssissippi, 494 U. S
738, 741 (1990); Wley v. Puckett, 969 F.2d 86, 92 (5th Cir. 1992).

If the appellate court chooses to reweigh the remaining
aggravating factors against the mtigating evidence, the court nust
determne what the jury would have done absent the invalid

aggravating factor. See Stringer, 503 U S. at 230. On the other

¥ 1 n non-wei ghing statutes, the jury nust find the exi stence of one
aggravating factor beforeinposingthe death penalty, but such factors pl ay
no additional role in the jury's determnination of whether a defendant
eligible for the death penalty should receive it under the circunstances
of the case. See Stringer v. Black, 503 U S 222, 229-30 (1992)
(di scussi ng t he Geor gi a non-wei ghi ng deat h penalty statute at i ssuein Zant
v. Stephens, 462 U. S. 862 (1983)).
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hand, if the appellate court chooses to apply harnmess error
review, then the harmess error analysis can be applied in the
followng two ways: First, the appellate court nmay inquire into
whet her, beyond a reasonabl e doubt, the death sentence woul d have
been inposed had the invalid aggravating factor been properly
defined in the jury instructions. See Cenons, 494 U S at 754;
Wley, 969 F.2d at 92-93. Second, the appellate court may inquire
i nto whether, beyond a reasonabl e doubt, the death sentence would
have been inposed absent the invalid aggravating factor. See
Cl enons, 494 U. S. at 753; Wley, 969 F.2d at 91. |If the governnent
establ i shes that an error regardi ng aggravating factors i s harnl ess
beyond a reasonabl e doubt, then the appel |l ate court may not reverse
or vacate the death sentence, unless of course such error rises to
the level of a denial of constitutional rights. See 18 U S.C. 8§
3595.

At this point, the appellate court may either reweigh the
aggravating and mtigating evidence or apply one of the nethods of
harm ess error review. See Wley, 969 F.2d at 92. It matters not
which standard of review an appellate court chooses to apply
because all three standards lead to the sanme concl usion. If a
death sentence would be overturned under harm ess error review,
then the death sentence woul d be overturned after reweighing, and
vi ce versa. The governnent asserts that we nmust apply the harm ess
error standard. Although the statute provides that an appellate
court “shall not reverse or vacate a sentence of death on account

of any error which can be harmess,” 18 U S C § 3595(c), the
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statute does not establish a standard of review Therefore, an
appel l ate court can choose to apply any of the available forns of
review as long as the defendant receives an individual
determ nation of the propriety of his death sentence.

In affirmng the defendant’s death sentence, we apply the
second nethod of harm ess error review In applying the second
met hod of harm ess error review, an appellate court nmust inquire
i nto whether, beyond a reasonabl e doubt, the death sentence would
have been inposed absent the invalid aggravating factors. See
Cl enons, 494 U. S. at 753; Wley, 969 F.2d at 91. This second form
of harm ess error reviewrequires the appellate court to redact the
invalid aggravating factors and “reconsider the entire mx of
aggravating and mtigating circunstances presented to the jury.”
See Wley, 969 F.2d at 93.

After renovi ng t he of fensi ve non-statutory aggravating factors
fromthe balance, we are left with two statutory aggravating
factors and eleven mtigating factors to consider when deciding
whet her, beyond a reasonabl e doubt, the death sentence woul d have
been inposed had the invalid aggravating factors never been
submtted to the jury. At the sentencing hearing, the governnent
pl aced great enphasis on the two statutory aggravating factors
found unani nously by the jury--Jones caused the death of the victim
during the comm ssion of the of fense of ki dnappi ng; and the of fense
was commtted in an especially heinous, cruel, and depraved manner
in that it involved torture or serious physical abuse of the

victim Under part two of the Special Findings Form if the jury

40



had failed to find that the governnent proved at |east one of the
statutory aggravating factors beyond a reasonabl e doubt, then the
del i berati ons would have ceased |leaving the jury powerless to
recommend the death penalty. Therefore, the ability of the jury to
recommend the death penalty hinged on a finding of a |east one
statutory aggravating factor. Conversely, jury findings regarding
the nonstatutory aggravating factors were not required before the
jury could recomend the death penalty. After renoving the two
nonstatutory aggravating factors fromthe m x, we concl ude that the
two remai ning statutory aggravating factors unani nously found by
the jury support the sentence of death, even after considering the
eleven mtigating factors found by one or nore jurors.
Consequently, the error was harml ess because the death sentence
woul d have been i nposed beyond a reasonabl e doubt had the invalid

aggravating factors never been submtted to the jury.

VI. Concl usion
After considering the eighteen issues raised by the appell ant
on appeal, we conclude that the sentencing provisions of the
Federal Death Penalty Act are constitutional and that the
def endant’ s death sentence was not inposed under the influence of
passion, prejudice, or any other arbitrary factor. Consequently,
the conviction and the sentence of death is

AFFI RVED.
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