IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-10297
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
M CHAEL WAYNE ROUTE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

January 13, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

M chael Route appeals his conviction of thirteen counts of
bank fraud in violation of 18 U S.C. § 1344. Finding no error, we

affirm

| .
Route was charged with participating in a schene to defraud
vari ous businesses and financial institutions. Rout e and Eddi e

Crossley conspired to draft checks payable in the nane of Paul



Beaty, a fictitious individual in whose nane Route and Crossl ey had
obt ai ned a Texas driver's |icense, which checks were then given to
Marvin Ful | wood. Ful | wod, having obtained a bank account in
Beaty’s nanme, would then cash the checks and give a certain
percentage of the proceeds to Route and Crossley.

After Crossley and Full wod cooperated with authorities in
exchange for |eniency, the governnent proceeded to trial against
Rout e. A jury convicted Route on all thirteen counts, and the
court sentenced himto thirteen concurrent ninety-six-nonth terns
of inprisonnent and thirteen concurrent five-year terns of
supervi sed release, restitution in the amount of $74,490, and a

speci al assessnent of $650.

.
A
Route contends first that the district court erred in failing
to grant his pretrial notion to suppress evidence seized during the
execution of an arrest warrant at his residence. W review the
district court’s factual findings for clear error and its concl u-
sions of |law de novo. See United States v. Rico, 51 F.3d 495 (5th
Cr.), cert. denied, 116 S. C. 220 (1995).
It is uncontested that the police obtained a valid arrest

warrant for both Route and Crossley to be executed at Route’s



resi dence.! When the police arrived at the residence, they found
Route backing his car out of the driveway and arrested him
i mredi ately. Route testified at the suppression hearing that,
after he refused to consent to a search of his hone, Detective
Faber took the house keys from his pocket and proceeded to enter
t he house.

Wiile in the house, Faber observed conputer equipnent and
other itenms that he believed had been used in the conm ssion of the
bank fraud. After receiving a search warrant based in | arge part
upon the observations made during his search of the house, Faber
returned to Route’s house and seized the conputer equipnment and
ot her accessori es.

Faber testified at the suppression hearing that, after Route
had refused to consent to a house search and after Route insisted
that he did not know of Crossl ey’ s whereabouts, Faber proceeded to
wal k around the perinmeter of the house in search of Crossley.
According to Faber, as he was wal ki ng around the house, he heard
the television inside the residence and thus suspected that
Crossley mght be inside. After Route again refused permssion to

search the house for Crossley, Faber entered the house, whereupon

1 Al t hough we use the term“Route’s residence,” we note that the police had
obtained sufficient information indicating that Crossley also resided there.
Anong the itens the police had identified as indicating Crossley’s residence at
Route’'s house are (1) Crossley’'s credit card applications listing 1520 M ns
(Route’s address) as his nmailing address; (2) an electric and water bill for 1520
Mms in Crossley’s nane; (3) verificationfromthe Postal | nspector that Crossley
was receiving mail at 1520 M ns; and (4) Crossley’s car registration listing 1520
M s as his address. In any event, Route does not contest that Crossley was in
fact living at his house.



he did not find Crossley but did happen upon the conput er equi pnent
and other crimnal accessories.

A valid arrest warrant carries with it the inplicit but
limted authority to enter the residence of the person naned in the
warrant in order to execute the warrant, where there is “reason to
believe” that the suspect is wthin. See Payton v. New York
445 U. S. 573, 603 (1980); United States v. Wods, 560 F. 2d 660, 665
(5th CGr. 1977), cert. denied, 435 U. S. 906 (1978). As distinct
from the “probable cause” standard that governs the initial
i ssuance of the arrest warrant and that nust be determ ned by a
magi strate, we have defined previously the “reason to believe”
standard to “‘allow] the officer, who has already been to the
magi strate to secure an arrest warrant, to determne that the
suspect is probably within certain prem ses w thout an additional
trip to the magi strate and w t hout exigent circunstances.'” Wods,
560 F.2d at 665 (quoting United States v. Cravero, 545 F.2d 406,
421 (5th Gir. 1976), cert. denied, 430 U S. 983 (1977)).2

Al'l but one of the other circuits that have considered the
question are in accord, relying upon the “reasonable belief”

standard as opposed to a probable cause standard.® To the extent

2 Al though Wods pre-dates Payton, the Wods standard is fully consistent
with Payton and, as such, we adhere to its articulation of the “reasonable
belief” test.

8 See, e.g., United States v. Risse, 83 F.3d 212, 216 (8th Gir. 1996) (“[T] he
of ficers’ assessnment need not infact be correct; rather, they need only 'reasonably
believe' that the suspect resides at the dwelling to be searched and is currently

(continued...)



that this court has not already done so in Wods, we adopt today
the “reasonabl e belief” standard of the Second, Third, Ei ghth, and
El eventh Grcuits.

There is no clear error in the district court’s determ nation
t hat Faber had a reasonable belief that Crossley resided at 1520
Mnms and was within the residence at the tinme of entry. As noted
above, Faber had confirnmed via Crossley’s credit card applications,
wat er and electricity bills, car registration, and recei pt of mail
that Crossley at |east was representing to others that he was
residing at 1520 M ns. \Wether Crossley was in fact residing at
1520 M ns, which appears to have been the case, is irrelevant to
our concl usi on that Faber had done sufficient due diligence to form
a reasonabl e belief of Crossley’s residence there.

Faber also testified at the suppression hearing that when he
arrived at 1520 M ns, although Route was |eaving the residence,
Faber could hear the television inside the house and noticed

anot her vehicle remaining in the driveway. In Iight of Faber’s

3(...continued)

present at the dwelling.”); United States v. Lauter, 57 F.3d 212, 215 (2nd Cir.
1995) (“[T]he proper inquiry is whether there is a reasonable belief that the
suspect resides at the place to be entered . . . and whether the officers have
reasonto believethat the suspect is present.”); United States v. Ednonds, 52 F. 3d
1236, 1248 (3d Cir. 1995) (“[Wiile the infornmation available to the agents clearly
did not exclude the possibility that Carlton Love was not in the apartnent, the
agents had reasonabl e grounds for concl udi ng t hat he was there.”), vacated in part
on other grounds, 52 F.3d at 1251; United States v. Magluta, 44 F.3d 1530, 1535
(11th Cir.) (“[T]Jhe facts and circunstances within the know edge of the |aw
enf orcenent agents, when viewed inthetotality, nmust warrant a reasonabl e beli ef
that the |l ocationto be searchedis the suspect’s dwelling, and that the suspect is
withinthe residence at the tinme of entry.”), cert. denied, 116 S. C. 189 (1995).
But cf. United States v. Harper, 928 F.2d 894, 896 (9th Cir. 1991) (“[T] he police
may enter a home with an arrest warrant only i f they have probabl e cause to believe
the person naned in the warrant resides there.”).

5



reasonabl e belief that Crossley resided at 1520 M ns, we agree with
the district court that Faber’s observations were sufficient to
forma reasonabl e belief that Crossley was in fact in the residence

at the time of the warrant.

B

Rout e next argues that the district court erred in admtting
evidence of other fraudulent activity under FED. R EviD. 404(b).
The governnent had sought to introduce evidence of Route’s 1980
convi ction for possession of a stolen check and his 1990 convi ction
for bank fraud, for which conviction he was on supervi sed rel ease
at the time of his arrest for the present charges. The district
court excluded the 1980 conviction for staleness but allowed the
governnent to introduce the 1990 conviction. To prevent the jury
fromhearing of the conviction, Route agreed to stipulate that in
1989 he and anot her i ndividual had devi sed and executed a schene to
defraud a financial institution by opening several bank accounts
using fal se social security nunbers and by depositing stol en checks
into the accounts and then w thdrawi ng the cash.

We review the adm ssion of extrinsic acts evidence for abuse
of discretion. See United States v. Broussard, 80 F.3d 1025, 1039
(5th Gr.), cert. denied, 117 S. C. 264 (1996). W use a two-part
test to determ ne whether evidence is adm ssible properly under

404(b): (1) whether the evidence is relevant to an i ssue ot her than



the defendant’s character and (2) whether the evidence possesses
probative value that is not outwei ghed substantially by the danger
of unfair prejudice and is otherwi se adm ssi ble under Rule 403.
See United States v. Beechum 582 F.2d 898, 911 (5th Cr. 1978),
cert. denied, 440 U. S. 920 (1979).

W agree with the district court that evidence of the 1990
conviction was relevant to an issue other than Route’ s charac-
terSSnanely, intent and know edge. In the instant trial, Route
def ended hinself by arguing that, although blank checks identi cal
to those used in the schenme were found in his home and al t hough t he
printer matching the print found on the tainted checks was al so
found there, Crossley had used his honme and conputer equipnent
w t hout his know edge. Evidence of a simlar schene in which Route
opened bank accounts under fal se nanes and deposited stol en checks
in the accounts (within five years of the instant schene) was
i ndeed relevant to Route’s instant intent and know edge.

Furthernore, the probative value of Route' s extrinsic acts
evi dence was not outwei ghed substantially by the danger of unfair
prejudi ce. Notw thstanding Route’s protestations to the contrary,
the events were neither too renote nor too dissimlar. See, e.g.,
Broussard, 80 F.3d at 1040 (noting that rule 404 does not bar
per se the introduction of a ten-year-old conviction). Moreover,
any prejudice Route suffered was mtigated by the adm ssion of his

stipulated involvenent in the schene (as opposed to his actual



conviction) and by the limting instruction to the jury regarding
the proof of other crimnal conduct. See, e.g., United States v.

Devine, 934 F.2d 1325, 1346 (5th Cr. 1991).

C.

Rout e next contends that the district court erred by term nat -
ing prematurely his cross-examnation of Fullwood, the chief
gover nnment Ww tness. On cross-exam nation, Route asked Fullwood
whet her Crossley had hid in Fullwod s dormtory roomfor the two
days followng Route’'s arrest. The district court noted correctly
that the question was beyond the scope of Fullwod s direct
exam nation and instructed Route to restrict properly his exam na-
tion.

A district court possesses wde latitude to i npose reasonabl e
limts on cross exam nation, subject to the Confrontation Cl ause of
the Si xth Arendnent. See United States v. Cooks, 52 F.3d 101, 103
(5th Cr. 1995). W reviewthe restriction of the scope of cross-
exam nation for abuse of discretion. See United States v. Stewart,
93 F.3d 189, 193 (5th Gr. 1996). Even where the district court
abuses its discretion, we will not order a new trial unless the
harmis plainly prejudicial. See Cooks, 52 F.3d at 104.

The district court did not abuse its discretion. The court
correctly instructed Route that his cross-exam nation of Fullwood

was limted by the scope of the governnent’s direct exam nation,



permtted Route to continue his questioning consistent with this
adnonition, and ended Route’s cross-exam nation only after Route
indicated his inability to abide by the court’s instructions.
Even assuming that the court’s ruling was error, it was
harm ess. See Cooks, 52 F.3d at 104. Route intended to ask
Ful | wood whether, after Route was arrested, Crossley hid for two
days in Fullwod' s dormtory room According to Route, “[t] he fact
that Crossley and Full wod were so intimately involved with each
other at the tine of the offenses does tend to discount Route’s
i nvol venent and to refute Fullwod's testinony that Route was
i nvol ved.” Not only would such testinony have been duplica-
tiveSSCrossley had testified on direct exam nation that he had in
fact hid in Fullwod s dormtory roontSbut we are not convi nced of
the validity of Route’s rumnations that “[t]here is even a
possibility that, under cross exam nation, Fullwod would have

conceded that Route was not involved in the offenses.”

L1,

Rout e next contests his sentence. First, he argues that the
district court, as a basis for upward departure, considered
inproperly the three theft offenses that he had commtted when he
was eighteen to twenty-one years old. W review for abuse of
di scretion the decision to depart upward. See United States v.

Ashburn, 38 F.3d 803, 807 (5th Gr. 1994) (en banc), cert. deni ed,



115 S, C. 1969 (1995). The district court has wi de discretion in
determning the extent of the departure, and we will affirm an
upward departure if (1) the court gives acceptable reasons for
departing and (2) the extent of the departure is reasonable. See
United States v. Hawkins, 87 F.3d 722, 728 (5th Cr.), cert.
denied, 117 S. Ct. 408 (1996).

Route filed witten objections to the presentence report
(“PSR’) and argued orally that the offensesSStwo of the which did
not receive any crimnal history pointsSSwere too renote in tine
and too dissimlar to warrant consideration. The court noted
Route’s objections but concluded that his <crimnal history
category of 6 did not reflect adequately the seriousness of his
past conduct nor the |ikelihood that he would commt future crines.
As such, the court adopted the PSR s recommendation that Route
recei ve an upward adj ustnent of one |level. Because the court gave
accept abl e reasons for its decision, and because the extent of the
departure was reasonable, we do not find any abuse of discretion.

Second, Route contests the PSR s conclusions that the extent
of his check fraud schenme totaled $193,696.34, substantially
greater than the $24,129.46 for which he was convicted. W review
the PSR s factual conclusions for clear error. See United States
v. Mr, 919 F.2d 940, 943 (5th Cr. 1990). Not only was the
district court’s consideration of the PSR s factual findings

reasonabl e, but Route did not offer any rebuttal evidence to refute
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the factual findings. Thus, the court was free to adopt the facts
inthe PSR w thout further inquiry. See United States v. Mieller

902 F.2d 336, 346 (5th Cr. 1990).

| V.

Finally, Route clains that he is entitled to a new tria
because of ineffective assistance of counsel. Cenerally, we wll
not review on direct appeal an ineffective assistance claimthat
the defendant has failed to present to the district court; we wll
entertain such clains only in those rare cases where the record
allows us to evaluate fairly the nerits of the claim See United
States v. Navejar, 963 F.2d 732, 735 (5th Cr. 1992). This is not
one of those rare cases. As such, we decline to address the matter

on direct appeal.

V.

Route also challenges this court’s denial of his notion for
substitute counsel on appeal. W will not substitute appointed
counsel except in the event of inconpatibility between attorney and
client or other nobst pressing circunstances. See United States v.
Trevino, 992 F.2d 64 (5th Cr. 1993). W agree with this court’s
prior adjudication of this issue that such circunstances are not
present in the instant case.

AFFI RVED.
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