UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60742

JAVAI D ANVAR

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Appeal fromthe Board of |Inmm gration Appeal s
June 16, 1997/

Before JOLLY, JONES, and PARKER, Circuit Judges.
PARKER, Circuit Judge:

The panel withdraws the opinion issued in this case dated
March 13, 1997, 107 F.3d 339, and substitutes the follow ng
opi ni on.

Jawai d Anwar (“Anwar”), a citizen of Pakistan, petitions this
court for review of his due process contention that the Board of
| mm gration Appeals (“BlIA”) denied hi mdue process in not granting
him an extension of tine to file a brief before it affirned the
decision of the Immgration Judge (“1J”) denying Anwar asyl um and

wi t hhol di ng of deportation. For the reasons given bel ow, we grant



the petition and affirmthe Bl A
FACTS AND PROCEEDI NGS BELOW

Anwar, a 45-year-old citizen of Pakistan, entered the United
States on January 6, 1983 as a nonimmgrant visitor wth
aut hori zation to remain for six nonths. In an Order to Show Cause
dated April 19, 1993, the Immgration and Naturalization Service
(“I'NS") charged Anwar wi t h deportability under section 241(a)(1)(B)
of the Immgration and Naturalization Act (“INA" or “the Act”), 8
US C 8§ 1251(a)(1)(B), for remaining in the United States for a
time | onger than permtted, and al so under section 241(a)(2)(A) (i)
of the Act, 8 U S.C. 8 1251(a)(2)(A(ii), for convictions after
entry of two crines involving noral turpitude not arising out of a
single schene of crimnal conduct.

After a deportation hearing, the IJ found Anwar deportabl e as
charged. The INS had submtted records fromthe State of Virginia
show ng the foll owi ng convictions: (1) sexual battery (1985) (one-
year sentence with six nonths suspended); and (2) credit card theft
and fraudulent use of a credit card (1992) (five-year suspended
sent ence) .

Anwar applied for asylumand w t hhol di ng of deportation under
section 243(h) of the Act, 8 U S.C. 8§ 1253(h), and section 208(a)
of the Act, 8 U S. C § 1158(a). On July 17, 1995, the 1J denied
Anwar’s application for asylum and also found that he was
ineligible for the mandatory exercise of 8§ 243(h)’s w thhol di ng of
deportation. The |J found that Anwar’s sexual battery conviction

was for a “particularly serious crine” and that Anwar was “a danger



to the conmunity,” making him ineligible under the Act for 8
243(h)’s wi thhol ding of deportation.

Regardi ng Anwar’s asylumapplication, the | J found t hat Anwar
did not establish hinself as a “refugee” under 8 US C 8§
1101(a)(42)(A) as required to warrant consideration for a
di scretionary grant of asylum under 8 208 of the Act, 8 U S.C. 8§
1158(a). Anwar testified that while in Pakistan, people from
different ethnic groups had abused him verbally and physically
because of his Christian religion and political views. Anwar also
testified that he did not convert to Christianity until after his
entry into the United States. Anwar attested to his suspicions
concerning the deaths of famly nenbers who were nenbers of the
Mohajir Quam Movenent (“MQM ), a Pakistani political party. He
hinself is not a nmenber of MM He also testified that he had
never been detained, interrogated, convicted or sentenced to jail
while in Pakistan. 1In his decision, the |IJ referenced the State
Departnent’s “country report” on Paki stan which stated that MM i s
a legal political party in Pakistan that has won 27 out of a total
of 99 seats in the providential assenbly.

Anwar appealed the 1J's decision pro se to the BIA. He was
given until August 23, 1995 to submt a brief in support of his
appeal to the BIA. On August 8, 1995, the INS sent Anwar a copy of
the hearing transcript. On August 24, 1995, Anwar filed a “Mtion
to Request Extension of Tine to File Appeal Brief,” pursuant to 8
C.F.R 88 3.3(c) and 242.8, seeking an extension of tinme unti

Septenber 25, 1995 on the basis that he had retained counsel and



his attorney now required preparation tine. On August 24, 1995,
an 1 J denied Anwar an extension of time to file a brief with the
BIA noting that, “The notion for an extension of tine was received
after [the brief] was due.”

On Septenber 13, 1995, the BIA affirnmed the 13’ s decision for
the reasons set forth by the IJ. Anwar now appeals to this court
on due process grounds the BIA's denial of an extension of tine to
file his brief, having filed a tinely notice of appeal in Decenber
of 1995.

DI SCUSSI ON
A, Jurisdiction

The i ssue presented initially is whether we have jurisdiction
of this appeal. During the pendency of Anwar’'s appeal to this
court, the Anti-Terrorismand Effective Death Penalty Act of 1996,
Pub. L. 104-132, 110 Stat. 1214 (April 24, 1996), was enacted. It
anended our jurisdiction over final orders of the BIA so as to

preclude our review of certain matters. See Mendez-Rosas v. [|NS,

87 F.3d 672 (5th GCir. 1996), cert. denied, -- US --, 117 S. C
694, -- L. Ed. 2d -- (1997). After the AEDPA' s enactnent, Congress
enacted the Il legal Immgration Reformand | mm grant Responsibility

Act, Pub. L. No. 104-208, 110 Stat. 3009 (Sept. 30, 1996)
(“I' RIRA"), anended by Pub. L. No. 104-302, 110 Stat. 3656 (Cct.
11, 1996), which further anmended the source of our jurisdiction.
IITRIRA 8 309(c) contains special “transition for aliens in
proceedi ngs” provisions that, absent certain |isted exceptions that

do not apply in this case, see IIRIRA 8 309(c)(2)-(4), provide a



“general rule that [the] new rules do not apply,” see IIRIRA §
309(c) (1), to aliens in deportation proceedings prior to April 1
1997. Subject to the listed exceptions, “in the case of an alien
who is in exclusion or deportation proceedings before the title
I11-A effective date [180 days after the Il RIRA's enactnent, or
April 1, 1997],” “the anmendnents made by this subtitle shall not
apply, and [] the proceedings (including judicial reviewthereof)
shal | continue to be conducted w thout regard to such anendnents.”
I RIRA 8§ 309(c)(1) (as anended by Pub. L. No. 104-302, 110 Stat.
3656, § 2(2) (Cct. 11, 1996)); see also, e.g., lbrik v. INS, 108
F.3d 596 (5th Cr. 1997) (applying IIRIRA 8 309 transitional
provi sion regarding period of tine in which appeal nust be filed).
Anmong the anendnents in “this subtitle” is IIRIRA § 306(d)
whi ch anended AEDPA § 440(a) to nmake the |anguage of the AEDPA' s
judicial review provision mrror the AEDPA's provision restricting
eligibility for waiver of inadmssability under INA §8 212(c).
Because the transition provision, [ RIRA 8 309(c)(1), provides that
the subtitle’s anmendnents are generally not effective for aliens
who were in exclusion or deportation proceedings prior to April 1,
1997, there is a group of aliens to which IIRIRA §8 306(d)’s
amendnent to AEDPA 8 440(a)’s judicial review provision does not
apply. Anwar was in deportation proceedings far in advance of

April 1, 1997 and is thus one such alien.?

1 Anwar’' s final order of deportationwas not entered nore than 30
days after the I | RIRA s enactnent and so | | RI RA § 309(c) (4) does not apply
to his case. See | IRIRA 8 309(c)(4). None of the other |isted exceptions
to the general transition rule are applicable either. See IIRIRA §
309(c)(2)-(3).



AEDPA 8 440(a) as wunanmended by IIRIRA 8§ 306(d) does not

elimnate our jurisdiction over this case.? Unanended AEDPA §

440(a) is, in pertinent part, as foll ows.

Any final order of deportation against an alien who
is deportable by reason of having commtted a

crimnal of fense...covered by

section

241(a)(2) (A (i1) for which both predicate offenses
are covered by section 241(a)(2)(A (i), shall not be

subject to review by any court.

AEDPA 8§ 440(a) (enphasis added). Section 241(a)(2)(A)(ii) of the

INA is the section under which Anwar was found deportable.

According to the plain | anguage of the AEDPA, judicial reviewis

precl uded over such deportation orders only when both of the noral

turpitude offenses that serve as the basis for

deportation are

covered by section 241(a)(2)(A) (i) of the INA a section addressing

2 W recogni ze t he apparent inconsistency of this revised opinion

with our opinion in Pichardo v. INS, 104 F.3d 756 (5th Cir. 1997). The
parties in Pichardo did not assert that |1 RIRA § 309 was applicable tothe
controversy and therefore the transitional provisions of that section of
the Il RIRAwere not considered by the court. Theonlyresultingdifference
in Pichardo and Anwar is the phrase “without regard to the date of their
comi ssion” that was added by I RIRA § 306(d) to AEDPA § 440(a).

It is unnecessary to revisit Pichardo, but as the sane panel that
heard Pichardo, we note that Pichardo would have net the same fate

regardl ess of our jurisdictiondiscussioninthat case.

Whil e wi t hout t he

phrase added by Il RIRA § 306(d), we could have considered the nerits of
Pi chardo’ s appeal because Pichardo | acked two of fenses in the qualifying
time frame | aid out i n AEDPA § 440(a)’s amendnent of our jurisdiction (in
ot her words, as unanmended by I I RIRA 8§ 306(d)), as the sanme panel, we note
t hat Pichardo’s clainms were neritless. Heclainedreversibleerror inthe
BIA's lack of an explicit finding regarding rehabilitation, one of the
rel evant § 212(c) factors, yet the BIAwas only required to denonstrate
that it had considered all rel evant § 212(c) factors, see Ghassan v. |INS,
972 F. 2d 631, 636 (5th Cir. 1992); Vergara-Mdlinav. INS, 956 F.2d 682, 685
(7th Cir. 1992), and the Bl A referenced the very absence of Pichardo’s
rehabilitation in its opinion. Pi chardo al so contended that the BIA
i mproperly denied Pichardo a 8§ 212(h) waiver of inadnissability by
menti oni ng Pi chardo’ s convictions inthe context of its “extrene hardship”
analysis. The BIAmade its “extrene hardshi p” deternination on the basis
that Pichardo failed to denpbnstrate that his deportation would cause
“extrene hardship” to his famly, and thus was properly within its
discretionto find Pichardo ineligible for a favorabl e exercise of its §

212(h) discretion.



the convictions’ tine frames and | engths of sentences. AEDPA 8§
440(a), 8 U.S.C. 8 1105(a)(10) (1996). The AEDPA al so anended t hat
section of the INA but expressly provided that the anmendnent
applies only to aliens against whom deportation proceedings are
initiated after the date of the AEDPA s enact nent . AEDPA 8§
435(b). Because the AEDPA was enacted in April 1996 and Anwar’s
O der to Show Cause was issued in 1993, the unanmended version of
section 241(a)(2)(A) (i) isto be foll owed. Because both of Anwar’s
convictions supporting his deportation do not satisfy section
241(a)(2) (A (i) of the INA as unanended,® our review of Anwar’s
appeal is not precluded by the AEDPA's anendnents to our
jurisdiction over Bl A deportation orders. Having determ ned that

our jurisdiction over this order has not been w t hdrawn, we proceed

8 Section 241(a)(2)(A) (i), as unanmended, reads as foll ows.
an alien who--

(I') isconvictedof acrineinvolvingnoral turpitude
comritted within five years (or 10 years in the case
of an alien provided | awful permanent resi dent status
under section 1255(i)of thistitle) after the date of
entry, and

(I'1) either is sentenced to confinenent or is
confined therefor in a prison or correctional
institution for one year or |onger,

i s deportable.

8 U S . C 8§1251(a)(2)(A) (i) (unanmended) (enphasis added). Because Anwar
was not a | awful permanent resident, the five-year periodof tine applies.
Anwar’ s cri mes of noral turpitude supporting his deportation nmust have been
comrittedwithinthe periodof time 1983-1988 inorder tosatisfythe first
condition of 8 1251(a)(2)(A)(i)(l). See Medeiros v. INS, 98 F.3d 1333,
1996 WL 614798 at *1 n.2 (1st Cir. 1996). In addition, the sentences or
confinenments nust have been for one year or |longer to satisfy the second
conditioning 1251(a)(2)(A) (i)(lIl1). Only the sexual battery conviction
falls into the qualifying five-year tinme frane. Since at |east two
convictions involving noral turpitude nust fall into the five-year tine
frame to neet the conditions of 8 U S.C. 8§ 1251(a)(2)(A) (i), we need
i nquire no further.



to the nerits of this appeal. See 8 U S.C. 8§ 1105a(a); Opie v.
INS, 66 F.3d 737, 739 (5th Gr. 1995).
B. Due Process Caim

Anwar does not challenge the finding of deportability, nor
does he challenge the 1J's denial of asylum and w thhol ding of
deportati on. H s contention is that he was denied due process
because, pursuant to regul ati ons regardi ng deadlines for filing of
briefs, the BIA did not give himan extension of tine to file a
brief appealing the decision of the IJ.

W review due process challenges on a de novo basis.
Qgbenudi a v. INS, 988 F.2d 595, 598 (5th Cr. 1993). It is clearly
established that the Fifth Amendnent of the United States
Constitution entitles aliens to due process of law in deportation
proceedi ngs. Animashaun v. INS, 990 F.2d 234, 238 (5th Gr. 1993)
(citing Reno v. Flores, 507 U S. 292, 113 S. C. 1439, 1449, 123 L.
Ed. 2d 1 (1993)). Due process challenges to deportation
proceedi ngs require an initial show ng of substantial prejudice.*
Howard v. INS, 930 F.2d 432, 436 (5th Gr. 1991); Cal deron-
Ontiveros v. INS, 809 F.2d 1050, 1052 (5th Cr. 1986).

In order for Anwar to show that the BIA's not extending the

4 We note that because Anwar does not assert procedural error
correctable by the BIA but rather, in essence, a challenge to the
regul ati ons regardi ng the subm ssion of briefs, his claimis not subject
to an exhaustion requirenent. See 8 U.S.C. § 1105a(c); Koroma v. I NS, 83
F.3d 427, 1996 W 207142, at *2 (9th Cir. 1996) (due process clains
general |y exenpt fromexhaustion doctrine because not wi thin purview of
Bl A, except for procedural errors which are within BIA s jurisdiction);
Rashtabadi v. INS, 23 F. 3d 1562 (9th Cir. 1994) (sane); see al so Ogbenudi a
v. INS, 988 F.2d 595 (5th Cir. 1993) (not subjecting alien’s due process
claimto exhaustion requirenent).



deadline for the filing of his brief caused him substantial
prejudi ce, Anwar mnust nake a prima facie showng that he was
eligible for asylumand that he coul d have nade a strong show ng in
support of his application. See Mranda-Lores v. INS, 17 F.3d 84,
85 (5th Cr. 1994); Figeroa v. United States INS, 886 F.2d 76, 79
(4th Cr. 1989). Anwar’s contention nust be deni ed because he has
not shown the requisite prejudice.

The 1J reasoned that Anwar’s sexual battery conviction
constituted a “particularly serious crine” which serves as a bar to
mandatory w t hhol ding of deportation. See 8 U S. C 8§ 1253(h)
Anwar has not of fered any support that he suffered actual prejudice
inrelation to his application. He nade no attenpt to denonstrate
that an extension of tinme to file his brief with the Bl A wuld have
allowed himto denonstrate that his sexual battery conviction was
not a “particularly serious crine” barring relief under § 243(h).
He also failed to present a prima facie case for wthhol ding of
deportation under 8 243(h), as required to denonstrate prejudice.
See Mranda-Lores, 17 F.3d at 85; Figeroa, 886 F.2d at 79.

In order to be considered for a discretionary grant of asylum
under 8§ 208(a) of the Act, an alien nust qualify as a “refugee”
under 8 U.S.C. § 1101(a)(42)(A). See 8 U S . C. § 1158(a). A
refugee is defined as an alien who is unwilling or unable to return
to his country of nationality because of persecution or a well-
founded fear of persecution on account of race, religion,
nationality, menbership in a particul ar social group, or political

opinion. See 8 U S.C. 8 1101(a)(42)(A). As Anwar clearly failed



to present a prima facie case that he is a refugee, see Quevara
Flores v. INS, 786 F.2d 1242 (5th Cr. 1986) (review ng
requi renents for asylum), he suffered no prejudice by the BIA
declining to extend his deadline for the filing of his brief. See

M randa- Lores, 17 F.3d at 85; Figeroa, 886 F.2d at 79.

CONCLUSI ON
For the foregoing reasons, the petition is GRANTED and the Bl A
order is AFFI RVED.
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