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ESTATE of Louise S. MONROE, Deceased, Robert J. Monroe,
Provi si onal Adm ni strator and Estate of J. Edgar Monroe, Executor,
Petiti oners-Appel |l ants,

V.
COW SSI ONER OF | NTERNAL REVENUE, Respondent - Appel | ee.
Cct. 9, 1997.
Appeal fromthe Decision of the United States Tax Court.
Before KING JONES and DUHE, Circuit Judges.
EDITH H JONES, G rcuit Judge:
| . BACKGROUND

This case requires interpretation of § 2518(b) of the Internal
Revenue Code and its acconpanying regulations, which describe
"qualified disclainer" of benefits, a device comonly used for
"post-nortent estate and ot her tax planning. The disclaimnts here
were 29 | egatees of the wife's will, all of whomwere asked by her
husband and did irrevocably disclaim the proffered bequests.
Shortly afterward, the husband gave them gifts equaling or
exceedi ng the bequests, and not |long after that he died at age 93.
The Tax Court concluded that the disclainmers were induced or
coerced by "the inplied promse that [the disclaimnts] would be
better off it they did what Mdnroe wanted themto do ...," even
though he nmade no explicit prom ses. Finding that the
"coerced/ i nduced" standard is inconsistent with the regul ations and

a fair reading of the statute, we reverse on nearly all of the



di scl ai ners.

On April 28, 1989, Louise S. Minroe died at the age of 91,
leaving a multimllion dollar estate. J. Edgar Monroe (Monroe),
her husband, becane executor of the estate. Monroe, who was then
92 years old, sought help from Robert Monroe, his nephew, in
admnistering the estate. An estate tax returnwas tinely filed in
March 1990. Edgar Monroe died in May 1990.

The Monroes had no chil dren, but Loui se Monroe's will made 31

specific cash bequests to extended famly nenbers, long-tine
enpl oyees, and friends, as well as 4 bequests to corporate
entities. Loui se Mnroe also made bequests in trust to two

grandni eces and a grandnephew, giving each a treasury bond with a
$500, 000 face value. Monroe was the residual beneficiary of his
w fe's estate.

The will called for each bequest to bear its portion of the
deat h taxes. Touche Ross, the accounting firm retained by the
estate, also determ ned that generation-skipping transfer taxes
woul d have to be borne by sone of the individual |egatees. The tax
inpact on the |legatees wunder these circunstances would be
substantial, anobunting in sone cases to 75% 80% of the individual
bequest s. However, projections showed that tax liability was
significantly reduced if Ilegatees disclained their |egacies.
Deeply concerned about the high tax burden on the individual
bequests, Monroe and Robert Monroe deci ded to pursue disclainers as
a neans of reducing the overall federal tax liability. Bef ore

requesting the disclainers, Mnroe received assurance from Touche



Ross that he could independently make gifts to the | egatees and
i ncl ude bequests to themin his own wll. The accountants al so
advi sed Robert ©Monroe that a disclainer was only valid if it was
done wi thout the prom se of anything in return.

Wth assistance fromthe accountants, Monroe and Robert Monroe
identified 29 | egat ees to approach about renounci ng. Robert Mnroe
rehearsed with one of the accountants his presentation to the
| egatees. | n substance, Robert Moinroe nade the foll ow ng points:
hi s uncl e was upset about the anobunt of taxes that woul d have to be
paid by the estate and the | egatees; each bequest would be
significantly reduced by taxes; his uncle would |i ke each | egatee
to disclaimhis or her bequest; each | egatee who disclainmed wuld
be giving up a right; and any disclainmer had to be voluntary and
Wi t hout consi derati on.

Monroe personally asked Kathleen Gooden Hayward, Monroe's
grandni ece and one of the | egatees of a $500, 000 treasury bond, as
wel | as four househol d enpl oyees to give up their bequests. Robert
Monroe nmade sonme version of his presentation to the renmaining 24
| egatees on the list. |In Decenber 1989, each of the 29 | egatees
signed a disclainmer, conceded by the Comm ssioner to be valid and
effective under Louisiana |aw. The total anmount disclainmed was
$892, 781, and this anmbunt was included in the marital deduction on
the estate tax return as noney which passed to Monroe.

In | ate Decenber 1989 and January 1990, Monroe wote each of
the disclaimants a personal check in an anmount approxi mately equal

to the gross anmount of the bequest renounced. Each check bore the



notation "gift." Inadvertently, Mnroe failed to file a 1989 gift
tax return for the Decenber 1989 gifts. However, in 1991, atinely
gift tax return was filed covering all the gifts nmade in January
1990, and an anended gift tax return was filed for the 1989 taxabl e
year.

After an audit, the Conm ssioner disallowed the narital
deduction clained in the estate tax return, reducing it by the
anount of the 29 disclainers and by the generation-skipping
transfer taxes associated with the three in-trust bequests. The
Comm ssi oner determ ned that the disclainmers were invalid and that
t he generation-skipping transfer taxes should be charged to the
estate residual and not to the particular bequests. The
Comm ssioner also applied a fraud penalty.

On the estate's petition for redeterm nation, the Tax Court,
al though noting that each disclainer was notivated by different
factors, analyzed the disclainers as a group, citing only a few
exanpl es. The Tax Court sunmarized the notivation for the
di sclaimants' actions as foll ows:

Sone of the disclaimants were told by the nephew that Monroe

had al ways taken care of them and had never cheated them or

that Monroe was a generous nan. Many of the disclaimnts
anticipated that ©Mnroe would continue to care for them
financially or was likely to nake a bequest to themin his
will. Sone disclaimants believed that executing the

di sclaimer would be in their best long-terminterest, because

they did not wsh to upset Monroe by refusing to renounce.

The Tax Court agreed with the Conm ssioner on 28 of 29
disclainmers and, although it denied a fraud penalty, on the
i nposition of a negligence penalty. The Tax Court concl uded that

the disclainmers were not "qualified disclainmers" under |.R C 8§
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2518(b). The resulting deficiency was $625,552.73, plus a
negl i gence penalty of $125,104.55. The taxpayer appeal ed.
1. THE TAX COURT DECI SI ON

Wen a legatee, other than a surviving spouse, nakes a
qualified disclainmer that causes the surviving spouse to be
entitled to the property, the disclained interest is treated as if
it passed directly to the surviving spouse. See Estate Tax Regs.
§ 20.2056(d)-1(b). An estate may take a marital deduction for
property passing directly fromthe decedent to a surviving spouse.
See | .R C. § 2056(a). Thus, the estate's marital deduction depends
on whether the 29 disclainers at issue are qualified disclainers;
t he generati on-ski pping tax i nposed on three of the bequests does
not apply if qualified disclainers were nade.

Section 2518(b) provides that "the term"qualified discl ai ner'
means an irrevocabl e and unqualified refusal by a person to accept
an interest in property but only if ... (3) such person has not
accepted the interest or any of its benefits...."!?

In concluding that all but one of the disclainmers were not
qualified within the nmeani ng of § 2518, the Tax Court reasoned that

t he di scl ai mants

A "qualified disclainer” nust also be in witing, nust be
received by the transferor within 9 nonths of the transfer or when
the disclaimant reaches age 21, and nust result in the interest
passing to a person other than the disclainmnt wthout any
direction by the disclaimant. See |.R C. 8§ 2518(b). None of these
requi renents i s contested by the Conmm ssioner.

In addition, although 8 2518 is a gift tax section, 8§
2046 nmakes it apply to disclainers of |egacies and
i nheritances as well.



expected, for one reason or another, that they would receive
their renounced bequests in the formof a gift or | egacy from
Monr oe. Furthernore, the testinmony of wmany of the
di scl ai mants suggests that they feared what woul d happen if
they refused to renounce their bequests.

The disclaimants may not have explicitly negotiated with or
bargained with Mnroe or the nephew for consideration in

return for executing their disclainers. Each of the
di scl ai mants ot her than Hel ene Tebo, however, was induced or,
in sonme instances, coerced, into executing a disclainer.

Under these circunstances, the <consideration for their

di sclainers was the inplied promse that they woul d be better

off if they did what Monroe wanted themto do than if they

refused to do so. Their disclainmers thus were not

"unqual i fied" as required by section 2518.

The Tax Court anal yzed the 29 disclainers as a group, citing
excerpts of trial testinony from three disclaimnts as
"representative of that of a majority of the disclaimants.” First,
the Tax Court cited the testinony of Lawence Lee, who had served
as a butler and chauffeur to the Monroes since 1949. Lee renounced
a specific bequest of $50,000 as well as a bequest in the anmount of
hi s annual sal ary, or $10,000. Approximately three weeks | ater, he
received a check from Monroe for $60,000 bearing the notation
"gift." Lee testified in part:

Q What did he [J. Edgar Monroe] ask you?

A. He asked us to renounce, give it—turn it over to him

Q Did he say why?

A. No, | don't think. | can't renenber exactly for what reason

other than to turn it over to him and he would take care of
it.

O

He woul d take care of you if you turned it over to him
Yes.
The Tax Court also relied on the testinmony of Betsy
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Ri chardson, a niece of the Monroes. Before Louise Mnroe's death,
Ri chardson' s daughter, Lisa, had been sick with cancer, and Monroe
had paid $10,000 toward Lisa's treatnent as well as $10, 000 upon
her hi gh school graduation. At trial, Ri chardson testified why she
renounced a $5, 000 bequest from Loui se Mnroe:

Q Wiy did you ultinmately decide to sign the act of renunciation?
A. Because, like |l said, | didn't knowif |I would need help for her

[Lisa] later, and you just—you don't go against Edgar if you

ever want anything from him

The Tax Court also cited testinony from Kathleen Hayward
Monroe's grand ni ece. Hayward di scl ained her right to incone from
t he $500, 000 bond bequeathed to her in trust. Hayward' s children
al so executed disclainers of their rights to the principal upon her
death. Wth a market value of $535,781, this |egacy represented
nmore than hal f of the total anount disclained. Testifying that she
t hought of the Mnroes as her parents, Hayward described a | ong,
consistent pattern of the Monroes' generosity toward her. After
Hayward's first marriage ended, Louise Monroe bought a house for
Hayward and provi ded an all owance that allowed Hayward to stay at
home with her three children. The Monroes al so provided a trust
fund that paid for the education of Hayward's chil dren.

After Louise Mnroe died, Robert Monroe approached Hayward
about the renunciation. She also talked wth Monroe about
renouncing. By the tinme of her aunt's death, Hayward was better
off than her sister and brother, who were also beneficiaries of
bequests in trust of $500,000 bonds. Hayward was, accordingly,

better able to handle the | oss of her |egacy. Hayward tal ked over



the idea with her husband and with an attorney, who cautioned her
that she was giving up a right. After stating that she received
not hi ng i n exchange for her disclainmer, was not prom sed anything
by Robert or Edgar Monroe, and had no agreenent that Edgar Monroe
woul d do anything for her |ater, Hayward gave the testinony seized
upon by the Tax Court:
Q Isn't it true that you told the agents that you knew fromthe
conversation with J. Edgar Mnroe that you would get the
i nheritance noney, if not shortly after renouncing the
bequest, then in his wll?

A. He didn't state that. | sort of certainly assunmed that.?

2Al t hough the Tax Court's excerpt stopped there, Hayward went
on to testify on redirect:

Q | would just want to make it clear, Kathy. D d your uncle say
anything to you when he was asking you to renounce that |ed
you to believe that he was going to make a gift to you within
two weeks after this event?

A. No. No, certainly not.

* * %

Q What did you—do you recall what you told Ms. West [attorney for
the Commi ssioner] then regarding whether you would get
sonething from Edgar in the future, your Uncle Edgar?

A. My assunption was that he would probably Ieave it to nme in his
will.

Q But nothing was said to—

A. No.

Q Wiy did you assune that?

A. Because he knew that Auntie—that was a request fromAuntie, that
she wanted ne to have that noney, and | felt that he would
honor that request in his wll; that at this point he needed
t he cash, but he didn't have it, and he would at sone point in
his will—+that was ny thought, that in his wll | would be

renenber ed.



The Tax Court next highlighted testinony from Robert Monroe.
He stated that he had not bargained with the disclaimnts and had
not made any prom ses that Edgar Monroe woul d make paynents to the
| egatees in return for the disclainers. On cross-examnation, he
was asked why he nentioned his uncle's generosity as a part of his
presentation to the |egatees:

Q What has generosity got to do with disclaimng on the part of a
person being disclainmed in favor of it?

A It puts into perspective the fact that soneone is asking you to
do sonething and he's not prom sing you anything. He's not
gi ving you anyt hing, but at | east you're identifying what type
of person he is or was, anyway.

Focusi ng upon this testinony, the Tax Court concl uded that Robert

Monr oe

intended to buttress the |egatees' confidence in Mnroe's
continued generosity....

The nephew s testinony denonstrates that he i ntended to i nform
the disclaimants that the probability that they woul d receive
sonething fromMonroe in the future was good. Conversely, if
the legatees refused to disclaim they were unlikely to
receive anything from Monroe subsequently, because their
refusal would be agai nst Monroe's w shes.
Thus, the Tax court concluded that the disclainmers were not
“unqual i fied" within the nmeaning of § 2518, and that the subsequent
paynments by Monroe were not "nerely part of a pattern of
generosity" but were in return for the execution of the

di scl ai ners.

Q Wuuld it have nmade any difference to you if you would have not
recei ved the noney?

A. No. | amin a position nowthat | really don't need it. | may
have—well, | can't say totally no. | may have not been real
happy. | probably would have been hurt. M feelings would
have been very hurt, but | amlucky. | amvery | ucky.
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[11. THE PARTIES CONTENTI ONS
On appeal, the estate contends that the Tax Court confused t he
two tests for acceptance of a disclainmed interest within the
meaning of § 2518(b)(3). The estate relies on the Treasury
Regul ations interpreting 8 2518(b)(3):
A qualified disclainmer cannot be made with respect to an
interest in property if the disclaimnt has accepted the
interest or any of its benefits, expressly or inpliedly, prior
to the disclainmer. Acceptance is manifested by an affirmative
act which is consistent with ownership of the interest in
property.... In addition, the acceptance of any consi derati on
in return for making the disclainer is an acceptance of the
benefits of the entire interest disclained.
Gft Tax Regs. § 25.2518-2(d)(1). The estate argues that this
regul ation sets up two distinct ways that the disclainmer can be
"unqualified": by a legatee's explicitly or inplicitly accepting
the interest or its benefits before making the disclainer, or by
his receiving consideration in return for nmaking the disclainer.
Accordingly, since the Comm ssioner has not argued that the
di sclaimants accepted the benefits of their |egacies prior to
executing the disclainers, the only issue is whether the
di scl ai mants recei ved consideration for nmaking the disclainers.
The Estate further argues that the Tax Court invalidated the
di sclaimers based on evidence of the disclaimnts' notive or
expectation and not based upon evidence that the disclaimants
recei ved val i d consi deration for executing the disclainers. Belief
that one will be the beneficiary of future gifts by Mnroe or be
remenbered in Mnroe's wll is insufficient to establish
consideration in the absence of sone actual prom se or agreenent to

provi de such future benefits. |In support, the estate cites Phil pot
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v. Gruninger, 81 US. (14 wall.) 570, 577, 20 L.Ed. 743 (1872),
where the Suprene Court observed:

There is a clear distinction sonetinmes between the notive that

may i nduce to enter into a contract and the consi deration of

a contract. Nothing is consideration that is not regarded as

such by both parties ... an expectation of results often | eads

to the formation of a contract, but neither the expectation
nor the result is the [consideration].

In addition, the estate points to several private letter
rulings that have approved disclainers under 8§ 2518 where the
disclaimants clearly expected that executing disclainers would
benefit themin the long run. See LTR 9427030 (July 8, 1994). 1In
LTR 9427030, children and grandchil dren of the decedent proposed to
disclaimtheir interest in an inter vivos trust, their residuary
interest in the decedent's will, and their rights to take under
Ckl ahoma' s intestate succession | aws. The decedent's surviving
spouse also proposed to disclaim her right to take under the
decedent's will and the inter vivos trust, but not her right to
take by i ntestate succession. After the disclainers were nade, the
surviving spouse would take the entire estate through intestate
succession. The surviving spouse al so proposed to execute an inter
vivos trust providing for essentially the sane di spositions at her
death as were provided in the trust established by the decedent.
The 1. R S. concluded that the disclainers net the requirenents of
8§ 2518(b):

You represent that there is no agreenent, express or inplied,
bet ween t he spouse and the children or grandchildren (or their
guardians) with respect to the creation of the trust or wll
to be executed by the spouse and the proposed disclainers to
be made by the children and grandchil dren. You al so represent
that the disclainers are being nade with the intent on the
part of the various parties to save Kl ahona estate tax.
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Accordingly ... we conclude that neither the potential
increase in the famly wealth arising from the savings in
Okl ahoma estate tax through use of the disclainers described
above, nor the surviving spouse's execution of the proposed
inter vivos trust, pour-over wll, or durable general power of
attorney over property, wll constitute an acceptance of
consideration wunder s 2518(b)(3) by the children or
grandchildren in return for their making the proposed
di scl ai mers.

I n anot her private letter ruling, LTR 9509003 (March 3, 1995),
a son, daughter, and three grandchildren executed disclai ners of
their respective | egacies under decedent's will. As a result of
t hese disclainers, the estate clainmed an additional $3.2 mllion as
a marital deduction because the property disclai ned passed directly
to the decedent's spouse. The |I.R S. approved the disclainers:
[I]t is represented that there is no express or inplied
agreenent between the Spouse, Son, Daughter, and three
grandchildren regarding the ultimate disposition of the
di scl ai med property. In the absence of an underlying
agreenent, any expectancy Son, Daughter, and the three
grandchildren may have in ultimately inheriting an enhanced
estate from either a parent or a grandparent is purely
specul ative. Accordingly, we conclude that although the five
di scl ai mants have acted in concert in making the disclainers
in order to reduce the estate tax liability of the Decedent's
estate, such action does not constitute the acceptance of any
consideration in return for the nmaking of a disclainmer within
t he meaning of s 25.2518-2(d)(1).°3
The estate also cites cases evaluating the neaning of gifts
under 1.R C. § 170. In Estate of Wardwell v. Comm ssioner, 301
F.2d 632 (8th Cr.1962), the appeals court reversed a Tax Court
deci sion denying a charitable gift deduction to an invalid who nade

a substantial contribution to a nursing hone the day before she was

3See al so LTR 8701001 (Aug. 29, 1986) (substantial estate tax
savings resulting from disclainers by mnor grandchildren,
i ncreasing the anount likely to be inherited by disclaimnts, did
not anount to receipt of consideration in return for disclainers;
expectancy of inheritance is purely specul ative).
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granted adm ssion. The Tax Court concluded that the timng of the
paynment the day before her adm ssion led to an inference that her
donation was nmade with an expectation of benefit that disqualified
it as a charitable deduction. 1d. at 637. The court noted that

Motivation and expectation do not destroy the reality and

genui neness of a bona fide transaction. Nor is a contribution

or gift, absolute in formwhen nade, invalidated by reason of

condi tions arising subsequent to the nmaking thereof.
ld. at 636 (citations omtted). The Court relied on the
unanbi guous written subscription agreenent to conclude that her
donation did not give her a "legally enforceable right to room
occupancy. " ld. at 637-38. See also Dowell v. U S., 553 F.2d
1233, 1238-39 (10th Cr.1977) (affirm ng Tax Court concl usion that
donation to nursing hone qualified as tax-deductible gift despite
t he Comm ssioner's argunent that the donation entitled the donor to
"substantial residency benefits").

Finally, the estate faults the Tax Court for generalizing
about the existence of inplicit agreenents between Monroe and the
| egat ees rat her than determning if each i ndi vi dual had execut ed an
"irrevocable and wunqualified" disclainmer wthout accepting any
consideration in return. By its terns, the estate contends, 8§
2518(b) requires a reviewng court to evaluate each disclainer
i ndi vi dual ly.

I n response, the Conm ssioner rejects the estate's view of the
applicabl e regulations, arguing that the statute is broader than
the regul ati ons. Even if the disclaimants did not receive what
anobunted to |l egal consideration in return for disclaimng, under
the plain neaning of the statute, the disclainers were not
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"irrevocabl e and unqualified": they were not irrevocabl e because
the |egatees received the substance of the bequests through
Monroe's "gifts" and they were not unqualified because the | egat ees
were induced or coerced into executing the disclainers.

The Comm ssioner accuses the estate of reading out the
"irrevocable and wunqualified" requirenment of the statute by
focusing on the regulations which interpret 8 2518(b)(3). The
Comm ssioner does not attenpt to define an "irrevocable and
unqual i fied" disclainmer. However, the Comm ssioner contends that
a disclaimant's expectation that falls short of act ual
consi deration nmay nonet hel ess invalidate a disclainmer as not being
"unqualified" within the neaning of 8 2518(b).

The Conmm ssioner also urges that, although not relied on by
the Tax Court, the step-transaction and substance-over-form
doctrines support the Tax Court's interpretation of the events.
See M nnesota Tea Co. v. Helvering, 302 U S 609, 613, 58 S. C
393, 394-95, 82 L.Ed. 474 (1938); Kanawha Gas & Uilities Co. v.
Comm ssioner, 214 F.2d 685, 691 (5th Cir.1954). The Conm ssi oner
views this as one grand schene to avoi d payi ng taxes that were owed
under Louise Monroe's wll.

Furt hernore, the Conm ssioner counsel s against reliance onits
private letter rulings as precedent. See Transco Exploration Co.
v. Comm ssioner, 949 F.2d 837, 840 (5th Cr.1992). The
Comm ssioner also argues that the rulings relied on by the estate
can be di stingui shed. First, each ruling presuned there was no

express or inplied agreenent that anything would be given to the
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| egatees in return for executing the disclainmer, whereas the Tax
Court found an inplicit agreenent between Monroe and 28 of the 29
| egatees. Second, the |egatees' receipt of essentially the sane
anount as their bequest within a few weeks of the disclainers
further distinguishes this case fromthe favorable letter rulings.

The Conmm ssioner also distinguishes the gift cases under
|I.RC § 170, arguing that the section itself enbodies a
consi deration requirenent.

Finally, the Comm ssioner defends the Tax Court's gl obal
treatnment of the disclainers, because the decision to invalidate
the disclainers rested less on the | egatee's notivations than on
the alleged representation that Monroe would "take care of" the
| egatees if they disclainmed and on Monroe's making gifts so soon
after the disclainmers were executed.

| V. DI SCUSSI ON

The Tax Court's findings of fact are reviewed under the
clearly erroneous standard and its conclusions of |aw are revi ewed
de novo. See Houston QI & Mnerals Corp. v. Conm ssioner of
I nternal Revenue, 922 F.2d 283, 285 (5th Cir.1991). The clearly
erroneous standard does not apply, however, when the Tax Court's
fact findings are predicated on an incorrect |egal standard. See
Houston O | & Mnerals Corp. v. Comm ssioner of Internal Revenue,
922 F.2d 283, 285 (5th Cir.1991).

If the disclainers in this case fail to neet the requirenents
of 8§ 2518, it is either because they were not "irrevocable and

unqualified,” or because the disclaimants had "accepted the
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interest or any of its benefits."” The Treasury regul ations further
explain that acceptance of the interest within the neaning of 8§
2518(b) (3) includes not only explicit or inplied acceptance of the
interest or any of its benefits, but also the receipt of
consideration in return for executing the disclainer. See Treas.
Reg. § 25.2518-1(d)(1).

3 Unqualified neans not nodified by reservations or
restrictions.” ld. Under the plain neaning of the statute, an
"irrevocabl e and unqualified" disclainmer is a relinquishnent of a
I egal right that is incapable of being retracted or revoked by the
disclaimant and is not nodified by reservations or restrictions
that limt its enforceability. None of the witten disclainers
chal | enged by the Conmm ssioner can be attacked as being subject to
revocation or subject to sone condition: the docunents executed by
the disclaimants are irrevocable and unqualified on their face.
Monroe's gifts, given after the disclaimants renounced their
bequests, do not change the irrevocability of the disclainers:
once executed, the disclainers were effective to give up the
| egatees' rights to their respective bequests fromLoui se Monroe's
est at e. The Conm ssioner, unlike the Tax Court, seens to be
inplying that the | egatees actually revoked their disclainers by
accepting the gifts from Monroe. But even if the disclaimnts
subsequently received and accepted a paynent from Monroe, the
Comm ssi oner has not denonstrated how such acceptance affects the
enforceability of the previously executed disclainer. The

disclaimants still had no right to such a paynent fromthe estate
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or from Mnroe. Thus, the disclainers were not revoked.

But irrevocability is a side 1issue. The real bone of
contention is whether the disclainmers were "unqualified", and
whet her unqualified has sone neaning beyond the possibilities
carefully delineated in the applicable Treasury Regul ati ons. None
of the witten disclainers articulates any kind of disabling
qualification, of course. Nevert hel ess, the Tax Court and the
Comm ssi oner assert that because all but one of the disclaimnts
"expected," because they were "induced" or "coerced" by Mbonroe,
that they would eventually receive their bequests in the formof a
gift or legacy, their renunciations were "qualified" to the extent
of the expectation. As the Tax Court later put it, a disclainer is
not "unqualified" if it rests on an "inplied promse" that the
disclaimant will be better off executing the disclainer than not
doi ng so. Further, according to the Tax Court, the "inplied
prom se" may exist even though the disclaimnts did not negotiate
or bargain with Monroe for |ater reconpense.

We disagree with this interpretation of "unqualified." It is
i nconsistent with a holistic reading of section 2518(b), contrary
to the governing Treasury Regulations and the Service's letter
rulings, and intolerably, unnecessarily vague.

Section 2518(b) descri bes a covered di sclainer as one whichis
"unqualified ... but only if [the disclaimnt] ... has not accepted
the interest or any of its benefits." A "qualification,"
therefore, would seem to depend on the tangible receipt of

property, i.e., the "interest or any of its benefits." That is
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al so the nost sensi bl e understandi ng of an unqualified disclainer.
One who disclainse an interest in property nust do so wthout
getting sonething in exchange; and since property has been given
up, it follows that a "qualified disclainmer" would be one in which
the renunciation is not conpl ete because property has been kept or
received in return.

The Conmm ssi oner and Tax Court would elimnate this statutory
symmetry by holding that a disclainmer of property is "qualified"
even t hough sonething | ess than property, e.g. an "expectation" or
"inplied promse", is received in return. While their reading
woul d enhance the governnent's ability to disqualify disclainers,
it also rests on an inconprehensible subjective standard. How
likely is it, in tax terns, that people would disclaim"a bird in
the hand" purely altruistically? Yet the clear inference to be
drawmn from the Tax Court's approach to this case is that a
"qualified disclainer" demands no |less than disinterest in the
"property or its benefits." The court voided all of the
di sclainmers here except that of M. Tebo, who acted solely for
personal reasons in executing a disclainmer. On the contrary, as
the Service's letter rulings indicate, a primary purpose of the | aw
authorizing qualified disclainers is to facilitate post-nortem
estate tax planning and to increase famly wealth on the
"expectation" that there will thus remain nore wealth to pass onto
disclaimants in the future. Consequently, if the Tax Court's
subjective interpretation of "unqualified" disclainer is accepted,

it underm nes the very purpose for which the provision was enact ed.
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It also ensures litigationinvirtually every disclainer situation,
because it can be assuned that heirs and | egatees rarely execute
di sclai mers for tax purposes w t hout havi ng had sone "expectations"
or "inducenents" based on conversations wth advisers on the
prospective benefits of such a course of action.

Not only does the statutory |anguage conflict wth the Tax
Court's interpretation of an "unqualified disclainer,” but the
Treasury Regul ations are al so inconpatible with the "expectation”
or "inplied promse" theory. This is not to say that we are
required to enforce Treasury Regul ations instead of the statute,
but rather, that the regulations mrror the correct understanding
of the statute better than the Comm ssioner's and Tax Court's
present positions. The regulations set forth two situations in
whi ch a disclainmer expresses a nere qualified refusal to accept an
interest in property: when the disclainmnt accepts, expressly or
inpliedly, the interest or any of its benefits; and when the
di scl ai mant receives "consideration" in return for executing the
disclaimer. Treas. Reg. 8 25.2518-2(d)(1). Consistent wth our
interpretation, a disclaimnt cannot purport to disclaim while
taki ng actual advantage of the property "or any of its benefits."
Further, the disclai mant cannot accept "benefits" fromthe property
by receiving consideration in exchange for the disclainer. The
juxtapositioninthe regul ati on between the "inplied" acceptance of
the interest or any of its benefits and the "consideration" that
must be received in exchange for a disclainer is not accidental.

One may inpliedly accept the benefits of property, for instance by
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pledging it as security for a |oan, and therefore act
i nconsi stently when nmeking an all eged disclai ner. On the other
hand, only by receiving "consideration" in the classic sense does
one receive "property" or any of its benefits in exchange for
executing the disclainer. W thus agree with the estate that to
have accepted the benefits of a disclained interest, the
di scl ai mant nust have received actual consideration in return for
renounci ng his | egacy.

A disclaimant's nere expectation of a future benefit in
return for executing a disclainmer will not render it "unqualified."
"Consi deration", used deliberately in the regulations, is atermof
art. See Philpot v. Guninger, 81 US. (14 wall.) 570, 577, 20
L.Ed. 743 (1872); Fire Ins. Ass'n v. Wckham 141 U S. 564, 579,
12 S.Ct. 84, 88, 35 L.Ed. 860 (1891) (to constitute consideration,
prom se "must have been offered by one party, and accepted by the
other, as one elenent of the contract"). This is the way the
regulations are witten, and it is consistent wth the
Comm ssioner's letter rulings, which are properly cited as evi dence
of how the Conm ssioner has interpreted the law in the past. See
Transco Exploration Co., 949 F.2d at 840. In each of the three
rulings cited above, the obvious expectation that the disclai mant
woul d be better off in the long-run by renouncing his interest in
favor of the decedent's spouse did not violate the bar against
acceptance of the disclained interest or its benefits. See LTR
8701001, LTR 9427030, and LTR 9509003, supra. In one letter

ruling, the surviving spouse proposed to set up an inter vivos
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trust calling for the sanme distributions at her death as were
provided in the trust established by the decedent. See LTR
9427030. In each case, the Comm ssioner cited the lack of an
agreenent between the parties as to what the disclainmants were to
receive in the future. The Comm ssioner inplicitly recogni zed the
distinction between the expectation that renouncing is in the
disclaimant's best interest and an expectation that rises to the
| evel of consideration. The charitable contribution cases also
recogni ze this distinction. See, e.g., Wardwell, 301 F.2d at 638
("Motivation and personal expectation do not destroy the reality
and genui neness of a given transaction, even in tax cases"). Thus,
the question for each disclainer is whether the decision to
di scl ai mwas part of nutual |l y-bargai ned-for consideration or a nere
unenf orceabl e hope of future benefit, whether that unenforceable
hope springs fromfamly ties, long-termfriendship or enpl oynent,
or a generalized fear that benefits wll be withheld in the future
absent execution of the disclainer.

Accordingly, we also agree with the estate that the Tax Court
was required to eval uate each di scl ai ner under the requirenents of
§ 2518. The statutory requirenents are applicable to each interest
di sclainmed. The estate submtted docunentary evi dence supporting
all 29 disclainers and testinony regarding all but two. Although
the Tax Court singled out Hel ene Tebo, finding that she discl ai ned
her bequest for personal reasons, its opinion |unps the remaining
28 di sclainers together. As the Comm ssioner argues, the Tax Court

may have focused on alleged inducenent and/or coercion of the
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di sclaimants by Robert and Edgar Monroe, rather than on each
| egatee's notivation for disclaimng. But the correct standard
requires a finding whether there was actual bargained-for
consideration for the disclainmners.

The rehearsed presentation by Robert Mnroe does not in
itself support a finding that there was consideration. He
expl ained the estate tax problens created by the decedent's wl|
and how executing the disclainmers would affect the distribution of
property. He informed the | egatees that they were giving up a
right and that he could not prom se them anything in return for
that. The only potentially questionable part of the presentation
was the reference to his uncle's generosity. The Tax Court found
that the intent of this statenent was

to inform the disclaimants that the probability that they
woul d receive sonething from Monroe in the future was good.
Conversely, if the legatees refused to disclaim they were
unli kely to recei ve anyt hi ng fromMonroe subsequently, because
their refusal would be agai nst Monroe's w shes.
Even assumng that the Tax Court correctly ascertained Robert
Monroe's intention, his statenents nerely remnding the
di sclai mants  of Monroe's history  of generosity, W t hout
denonstrating that the individual |egatee did or could reasonably
be expected to interpret such a remnder as a promse, do not
invalidate the disclainers. It is only where the evidence

indicates that Robert or Edgar Mnroe went further than this

rehearsed presentation, or that a particular |egatee interpreted
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this as a promse,* that the Tax Court's findings mght be
supported. Furthernore, even if the record shows that Robert or
Edgar Monroe went too far in their representations to a specific
| egat ee, that does not support a generalization applicable to other
di scl ai mant s.

Turning to an evaluation of the record relevant to each
di scl ai mer, we conclude that for the majority of the disclainmnts,
the evidence as a matter of |aw does not support a finding of any
agreenent that would anobunt to consideration for the execution of
the disclainmers. The duty to defer to the Tax Court's findi ngs of
fact applies only insofar as the Tax Court correctly applied the
law, which it did not do here. And in any event, with regard to
nmost of the disclainers, there is no specific evidence other than
that which only supports a finding that the disclainmrs were nade
W t hout consi deration.

In addition to testinony indicating that they were nade no
prom ses and that they understood that they were giving up any
right to claimsonething fromLoui se Monroe's estate, nmany | egat ees
testified to sone personal reason inconsistent wth inproper
i nducenent or coercion by Monroe. These are the disclainers

execut ed by O arence Landry, ® groundskeeper for 14 years ($14, 350);

“The Tax Court repeatedly inplies that "threats" could create

"consideration" for a renunciation of a |egacy. W | eave that
question for another day, although the idea appears inconpatible
with a focus on consideration for a disclainer. There is no

evi dence that any | egatee was coerced into executing a disclainer.

He testified that "[Edgar Monroe] didn't nmake any prom ses.
| didn't know whether | was going to get anything or not. Can't
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John McDonal d,® butler/chauffeur for 12 years ($8,975); Mari e
Loui se Conway, ’ househol d enpl oyee for 19 years ($9,430); Caro
Monroe,® ex-wife of Robert Monroe ($5,000); Edward Janeson,®

chauffeur for 27 summers in Newport, Rhode Island ($5,000);

say, you particularly what | was going to get. | could end up wth
not hi ng, because | signed for nothing."

SAl t hough McDonal d, who was 84 at the tine he testified at
trial, said that he did not really understand what the renunci ation
said, he also testified that he discussed it with his niece, he
under st ood that he was giving up the noney given to him by Louise
Monroe, he did so voluntarily, he had no recollection of anyone
telling himhe would get sonething for disclaimng his interest,
and he could not renenber specifically why he signed the
renunci ati on.

‘Conway showed the disclainmer to her son, who expl ai ned to her
that she would be giving up her right to inherit under Louise
Monroe's will. She testified that "I have faith in M. Mnroe if
| was entitled to whatever it was, | amsure | would get it," and
t hat "when you work for a person as |ong as | have wor ked—you know,
| have worked for them you just have faith in people, and | had
faith in [ Edgar Monroe]." Under questioning fromthe Court, Conway
testified that she did not know what woul d happen if she did not
sign the disclainer: "l just didn't give that a thought. | really
didn't."

8The Mbonroes were so generous in putting her children through
col l ege that Carol Monroe was "deeply grateful™ and renounced her
bequest as "a way of paying back a debt that | felt." After
executing the disclainer, she put the matter "totally out of ny
mnd after that, to the point that | didn't renmenber how nuch had,
you know, been given to ne."

Wien the Monroes sold their Newport residence, they created
a trust fund to take care of Janeson. Janeson had passed away as
of the trial, and Robert Mnroe testified that he made no bargains
wi th Janmeson in return for the disclainmer Janeson execut ed.
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Dorothy Fujii,! the Mnroes' niece ($5,000); Beryl Fransen, 1!
Loui se Monroe's cousin ($75,000); Anthony Farris,'? a gardener at
t he Monroe's M ssi ssi ppi hone ($5,000); M riamWal nsl ey, ** daught er
of the Monroes' closest friends in New Ol eans ($5,000); Joseph P.
Monr oe, ** Robert Monroe's brother ($5,000); Joy Mnroe, '® Joseph P.

©Fyjii had died before the trial. Robert Mnroe testified
that he tel ephoned her in Japan to discuss the disclainmer. Fujii
did not conmt to nmaking the disclainmer right away, but discussed
the issue with her sister, Marilyn Monroe Wl f, before deciding to
renounce. Robert Monroe testified that he made no prom ses of any
future benefit in return for her disclainer.

1Fransen had died before the trial. Robert Mnroe testified
that he made no prom ses of anything in return to Fransen for
signing the disclainer. Janes Burke, the attorney who served as a
notary for Fransen's disclainer, testified that Fransen signed the
di sclai mer voluntarily and that he observed no explicit or inplicit
prom se on the part of Robert Monroe.

2M. Farris was unavailable to testify at trial. He was one
of the four M ssissippi househol d enpl oyees approached by Edgar
Monr oe about the disclainmers. Robert Monroe, who was in the house
when Edgar Monroe tal ked to each of the enployees, testified that
he did not observe any prom ses or threats being nmade to Farris to
get himto disclaim

3Robert Monroe testified that he approached Wal nsl ey about the
di scl ai mer and that she voluntarily signed it w thout any prom ses
of future benefits.

14Joseph P. Monroe was ill during the trial, but the parties
stipulated that he would testify in part that Robert Mnroe "nade
it clear to me that | was under no obligation to renounce. I

deci ded to execute a renunciation because | hoped that doing so
woul d cause ny Uncle Edgar to viewne in a favorable light in the
future. | was never prom sed anything for ny renunciation nor was
| given any commtnent that any future gifts would be nade by J.
Edgar Monroe. As J. Edgar Monroe had been very generous to ne and
my famly in the past, | sinply felt that executing the
renunci ati on would be in ny best long-terminterest.”

5The parties stipulated that Joy Monroe would testify that she
executed the renunci ati on because her husband "advi sed ne that he
was goi ng to renounce his inheritance because he felt that it would
be in our best long-term interest. | chose to renounce the
i nheritance because ny husband asked ne to."
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Monroe's wife ($5,000); Beatrice de la Vergne,!® distant cousin
($5, 000); Robert Monroe ($5, 000); Marjorie Mnroe Colonb
($10, 000), " and Teche Bennett ($5, 000). 18

There was no evidence about the disclainmer in the anount of
$5,000 executed by Airline Animal Hospital other than the
renunci ati on docunent itself. From the four corners of the
docunent, there is no reason to doubt that it was executed
voluntarily and w thout consi derati on.

The remai ni ng di scl ai ners i nvol ve at | east sone evi dence t hat
Robert or Edgar Monroe nmay have gone further in their
representations than Robert Monroe testified was his rehearsed
presentation. Beginning with the | argest disclainer, that of the

Hayward fam |y, including Kathleen Hayward's renunciation of her

De | a Vergne testified that "[ Robert Mnroe] said that there
was sone problens with the inconme tax, and it would be better for
the estate if that was renounced. And since | certainly didn't
want to do anything to hurt people who had been kind and nice to
me, | said | would be glad to." Robert Mnroe did rem nd her that
Monroe was a generous man.

YMarjorie Monroe Col onb, Monroe's niece, testified that she
renounced because Monroe "has been good to ne too many years, and
he has given ne just so many things over the years. He has been
very kind, so what was this one thing?" She also testified that
Monroe had previously given her gifts of $10,000 "al nost every
year; not quite." Monroe had al so bankroll ed her husband's fail ed
busi ness. Colonb testified that she had not been prom sed anyt hi ng
in return for her disclainer.

8Bennett testified: "M uncle Edgar has given so nuch to us
that if he would have asked ne to give anything up, | would have.
| just had that kind of respect for him" She talked it over with
a friend who was a lawer: "And he had asked nme if | understood
that I was not goi ng—you know, that | amgiving this noney up, was
| crazy. And | told him no, | was asked to do it, and | woul d.
And he says, Well, did they promse you, and | told him no, they
couldn't promse ne, and that | was doing this because | wanted
to."
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interest in the income from a $500,000 bond and her three
children's renunciation®® of their interest in the trust principal,
the Tax Court cited her testinobny on cross-exanm nation that
al though Monroe "didn't state that" she would get her disclained
i nheritance either during Mnroe's lifetinme or in his will, she
"sort of certainly assuned that" she woul d. Viewed in context,
however, this testinmony furnishes no support for a finding of
actual consideration for executing disclainmers. First, each of her
adult children executed disclainmers of their interests in the trust
principal after being asked to do so by their nother. At a
mninmum their disclainmers, which represented the bulk of the
$535, 781 present value of the bequest, warrants anal ysis separate
from that of Kathleen Hayward. It is apparent that an adult's
deci sion to renounce a bequest at the sinple request of his nother,
W t hout any indication that he was prom sed anything in return for
t he disclainmer, does not take a disclainer outside the strictures
of § 2518(h).

Second, turning to Hayward' s statenents, we are convi nced t hat
it would be error to conclude that her assunption that Mnroe woul d
honor her aunt's request in his will nmade her disclainmer in return
for an inplicit promse fromMnroe. Hayward did not testify that
Monroe explicitly or inplicitly created this expectation. |In fact

she testified that Mnroe did not say that he would give her

Haywar d' s daughters, Cherie, Shannon, and Susanne Chanpagne,
al so were the beneficiaries of cash bequests of $5,000 each. It is
undi sputed that they disclainedthese bequests for the sane reasons
that they disclained their interests in the trust.
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anyt hing, that she renounced "[b] ecause ny uncle was upset, and he
is very inportant to nme, and | didn't like to see himlike that,"
t hat she understood, upon the advice of an attorney, that Monroe
was under no obligation to give her anything, and that although she
"probably woul d have been hurt" had Monroe not renenbered her in
hiswll, it would not have nade a difference to her if she had not
recei ved the noney because "[she didn't] really need it."

El i zabet h Monroe Ri chardson, Monroe's niece wth the daughter
who was ill with cancer, renounced her $5, 000 bequest because "you
don't go against Edgar if you ever want anything fromhim" This
fear that she and her daughter m ght not be the beneficiaries of
future support from Edgar if the bequest was not disclained
apparently arose from Richardson's prior dealings wth MNonroe,
because she did not testify that anything said to her in the
di scussi ons about the disclainmer indicated that Robert or Edgar
Monroe explicitly or inplicitly threatened her with a |oss of
future support. Although Ri chardson may have felt that irritating
Edgar Monroe m ght jeopardize his future support, this does not
i nval idate the disclainmer any nore than a generalized expectation
that Monroe would be generous in the future if the bequest was
renounced. Absent sonme prom se or agreenent specifically related
to renounci ng t he bequest, an ot herw se valid di scl ai ner shoul d not
be invalidat ed.

Marilyn Monroe Wl f, a niece of the Monroes, testified that
Robert Monroe told her that because of estate taxes, she would only

recei ve $1, 800 of the $5,000 left to her. However "it would go to
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my uncle tax-free if | did renounce, and that | would not be
prom sed anything in return for the renunciation; it was up to ne
if I wanted to do that or not." She decided to renounce because

t he anbunt she woul d receive "was not a significant anount to ne,

and since [ Edgar Monroe] was upset about it, | wanted to keep him
happy, so | agreed to do it." WIf wanted to keep Monroe happy
because "I had an expectation that | or my sons would be in his
will, and | didn't want to do anything to interfere with that."

However, she testified that she was not prom sed anything or "l ed
to believe she would get anything"” in return for renouncing the
bequest. WIf may have believed that she had a greater |ikelihood
of keeping her famly in Monroe's will by executing the disclainer,
but her expectation was not created by any prom se or agreenent
made by Robert Monroe. Accordingly, her disclainer, |like that of
Bet sy Ri chardson, does not fall outside the scope of 8§ 2518(b).

Finally, six of the disclainers present fact issues which
must be reconsidered by the Tax Court in light of the correct
st andar d.

Law ence Lee's testinony, excerpted earlier, indicates that
al t hough he felt that Monroe nade no prom ses or guarant ees, Mnroe
did say that "he would take care of it" or "take care of us [the
househol d enpl oyees]." Lee had worked for the Monroes for 40 years
as of Loui se Monroe's death and renounced a bequest of $50, 000 pl us
hi s annual salary of $10,806. Lee was highly likely to trust and
rely on any inplicit representation by Minroe. This is a close

case. Al t hough Monroe nmade no specific reference to a gift or
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subsequent bequest, the circunstances of the representationrequire
further analysis based on the proper |egal standard.

Judith Bazer, Monroe's great, great niece, who renounced a
$5, 000 bequest, executed an affidavit at the request of |I.R S
agents. In the affidavit, she states that Robert Mnroe told her
that "if we would give the noney back by executing the disclainer,
we woul d save on the taxes and ny uncle (J. Edgar Monroe) woul d see
to it that we get the full amount of our inheritance.” Judith
Bazer al so stated in the affidavit that when Monroe | ater wote her
t he $5, 000 check, "it was accepted as a gift, although |I knew the
true purpose of the check." Judith Bazer also testified at trial
t hat Robert Monroe only told her that "[y]our uncle has taken care
of you, and he always wll."

Rachel Bazer, who disclainmed a $5,000 bequest, was present
when Robert Mnroe spoke to her sister, Judith Bazer, about
r enounci ng.

Shane Bazer, great, great nephew of the Mnroes, testified
that he was not prom sed anything in return for his disclainer of
a $5,000 bequest. However, the Comm ssioner presented testinony
froml.R S. agent Raynond G egson that Shane Bazer had told G egson
in a prior interview that Robert Mnroe said that Shane had a
better chance of receiving the full anount of the bequest if he
renounced.

Vivian Simons, the Monroes' maid for four years, signed an
affidavit stating that Robert Monroe told her that "if | would sign

the disclainmer, J. Edgar Monroe would see to it that | would get
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the full amount of noney willed to ne fromthe estate.”

Donatilda Harris, the Mnroes' cook for over 50 years,
testified that Robert Mnroe asked her to renounce, stating that
"he woul d take care of us." On cross-examnation, Harris admtted
telling | .RS. agents on a prior occasion that she was told at the
time of her disclainer that she "would receive the noney that you
were disclaimng fromJ. Edgar Mnroe."

St ep-transacti on/ Subst ance-over-form

Finally, we disagree with the Conm ssioner's contention that
the Tax Court's decision should be affirnmed on substance-over-form
or step-transaction grounds. Wile the disclaimnts, to varying
degrees, may have thought they would eventual ly receive sonething
from Monroe, even the actual anmount of their |egacy, the evidence
shows that nost really believed they were, in fact, giving up their
| egacy under Louise Monroe's wll. Several |egatees sought outside
counsel before naking their decision. As long as there was no
inplicit agreenent that they would receive sonething fromMonroe in
return for their disclainers, the fact that the | egat ees under st ood
they were giving up their rights and actually did, in a manner
effective under Louisiana law, give up their rights is sufficient.
There is no evidence that any of the |egatees who executed
di sclainmers that we have held to be "qualified disclainmers" under
8§ 2518(b) believed they were receiving their inheritance under
Louise Monroe's wll when they received Edgar Monroe's gifts.
Accordi ngly, Monroe's subsequent gifts do not change the |l egiti macy

or legal effect of the | egatee's renunciations.
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V. NEGLI GENCE PENALTY

Al t hough the Comm ssioner conceded at trial that the fraud
penal ty was i nappli cabl e, she nonet hel ess argued for the i nposition
of a 20%negligence penalty under |I.R C. 8 6662(a). The Tax Court,
rejecting the estate's argunents, concluded that the estate could
not rely on the accountants' advice because Monroe had failed to
di sclose material facts. |In particular, the Tax Court felt that
W thout being told that Monroe intended to nake gifts to the
| egatees shortly after the disclainers were executed, the
accountants could not properly advise him Furthernore, the Tax
Court concl uded that Monroe's honest disagreenent related entirely
to interpretation of the facts and not of any unclear |egal
princi pl es.

The Tax Court erred. First, as we have already determ ned
that 23 of the 29 disclainers were "qualified disclainers”" within
§ 2518(b), any addition to tax for negligence would be
proportionally reduced by the anobunt of understatenent that results
when these disclainers are once again included in the marital
deducti on.

However, even with regard to the remaining disclainers that
continue to pose factual issues, no negligence penalty shoul d have
been or is warranted. Negligence is defined in §8 6662(c) as "any
failure to make a reasonable attenpt to conply with the provisions
of this title...." Mnroe was advised by Touche Ross that gift
giving to the disclaimnts was all owed, as | ong as no prom ses were

made to i nduce the | egatees to renounce. Based on that advice, it
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was not unreasonable for Monroe, who was 93 years old at the tine
t he disclainers were nade, to decide that the better course was to
make any gifts that he wished to make sooner rather than later.?°
Furthernore, the only additional advice that Mnroe would have
heard had he told his accountants that he decided to make the gifts
was that, although it would not change the substance of the
transaction, it would nmake the transactions | ook nore suspi cious,
and m ght subject the estate's returnto increased |.R S. scrutiny.
O herwi se, the accountants testified that they would not have
changed the advice they gave. Thus, a prudent man, as defined by
the Tax Court, would have heard fromhis accountants that although
appearances would suffer from gift giving so soon after the
di sclainers, the actual |egal status of the disclainers would not
change. W doubt that a man in Monroe's position would or should
have been concerned about such appearances.
VI,

For the foregoing reasons, we REVERSE in part and REMAND f or
reconsi deration of the status of the disclainmers executed by the 6
named i ndi vi dual s.

REVERSED and REMANDED.

KING Circuit Judge, dissenting:

This is a fact-bound case, hard facts that have now made bad

2°Not only was Monroe significantly advanced in years, but he
had recently experienced significant health problens. In fact, he
was in a coma for a significant period of tinme while he was in his
80s. Monroe's decision to not delay in nmaking the gifts proved
prescient: he died in May 1990, just five nonths after the gifts
were nmade to the | egatees.
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| aw. In a three-day trial, the Tax Court heard twenty-three
W t nesses, including seventeen of the twenty-nine disclainmants.
The court made findings of fact that the majority cannot hold to be
clearly erroneous, although nuch of the majority opinion anmounts to
t hat . I nstead, the nmajority invokes the rule that we need not
defer to fact-findings infected by an incorrect view of the | aw and
goes on to set out what it perceives to be the correct view of the
| aw: in determning whether a disclainmer is unqualified, "the
correct standard requires a finding whether there was actual
bar gai ned-for consideration for the disclainer[ ]." Mjority Op.
at 160-61. Under the rule pronulgated by the mjority, only
"mut ual | y- bargai ned-for consideration" will serveto disqualify the
disclainmer. 1d. at 160. Neither the statute nor the regul ations
i npose such a requirenent, and it creates anple possibilities for
tax evasion. Only the naive or the uncounseled will engage in
actual bargaining for the consideration to be received i n exchange
for a disclainmer or, as is the case with the six disclainmnts that
are the subject of the majority's remand, will admt to it. I
respectfully dissent.

It is useful to sunmmarize what happened here. J. Edgar
Monr oe, the decedent's husband, and Robert J. Mnroe, his nephew,
solicited and obtained disclainers of specific bequests totaling
$892,781 from twenty-nine |egatees under Ms. Mnroe's wll.
Wthin days of the execution of the disclainmers, each disclai mnt
received a check fromM. Mnroe for the anount of the disclained

| egacy. It is apparent, and the Tax Court so found, that the
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di scl ai nrers and subsequent checks were not isolated events. They
were part of a well-intentioned plan to secure to the | egatees the
anount of their bequests w thout dimnution for the substantia

taxes—+n many cases, the tax haircut would have been seventy-five
to ei ghty percent of the anmount of the bequest—+that woul d ot herw se
have been chargeable to those bequests.! The |egatees from whom
di sclaimers were solicited were those who "had wi tnessed firsthand
and had felt" M. Mnroe's generosity. In soliciting the
di scl ai ners, Robert Mnroe inforned the | egatees that taxes would
substantially reduce the anount of their |egacies and that M.

Monroe was upset by the high taxes. Robert Mnroe nade a point of

rem nding the |legatees that M. Mnroe was a generous man.2 The

Provisions in Ms. Monroe's will, coupled with the applicable
tax |l aw, operated effectively to inpose the bulk of the estate and
generation skipping transfer taxes on the | egatees. If the
| egat ees discl ai ned, their bequests would fall into the residuary
estate, which, under Ms. Mnroe's wll, passed to M. Monroe.
Provided the disclainers were qualified wthin the neaning of
. R C 8 2518(b), Ms. Minroe's estate could reduce its estate tax
burden by claimng the marital deduction for the anmount of the
bequests and could elimnate entirely the generation skipping
transfer tax. M. Mnroe clearly hoped to spare the | egatees the
tremendous tax burden they would bear if they took under the wll
by paying themthe full anount of the bequests hinself, |argely out
of the tax savings that inured to the estate, and therefore to M.
Monroe as the residuary |legatee, as a result of redirecting the
bequests to the residuary estate.

2Nei t her M. Monroe nor Robert Monroe told the accounting firm
responsible for the preparation of the estate tax return and for
the related estate tax advice that the gifts had been nade. The
required gift tax return was not filed. The revenue agent who
initiated the audit of the estate tax return did not find out about
the gifts until April 1991 when, during the course of the audit, he
interviewed two of the donees, who told him about the gifts they
had received. The agent testified that he schedul ed the estate for
audit because he thought it peculiar that enpl oyees of the Monroes
who were earning | ess than $10, 000 a year had renounced bequests of
$50, 000 each, plus one year's salary. lronically, three of those
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Tax Court found that:

The disclaimants may not have explicitly negotiated with or
bargained with Mnroe or the nephew for consideration in
return for executing their disclainers. Each of the
di scl ai mant s ot her t han Tebo, however, was i nduced or, in sone
i nstances, coerced, into executing a disclainmer. Under these
ci rcunst ances, the consideration for their disclainmers was the
inplied prom se that they woul d be better off if they did what
Monroe wanted themto do than if they refused to do so. Their
di scl ai mers thus were not "unqualified" as required by section
2518.

Tebo is an exception because we are persuaded by her
testinony that she voluntarily and w thout expectation of
anything in return renounced her |Iegacy for personal
reasons. ...

In addition, petitioner has failed to persuade us that
Monroe's cash gifts to the 29 disclaimnts were nerely part of
a pattern of generosity that Mnroe had engaged i n throughout
his life. These "gifts" were all cash paynents of specific
and substanti al anmounts nade to the disclaimants shortly after
they executed disclainers. The inference drawn from this
targeted gift-giving is that Monroe nade them"in return" for
the disclaimnts' renouncing their bequests and not from a
"detached and disinterested generosity.” ... Even if Monroe
had no | egal obligation to conpensate the disclainmnts, they
antici pated, and received, paynents fromhimthat left themin
the sanme economic position as if they had accepted the
| egacies in the first place.

The majority tells us that consideration consisting of a
prom se, the existence of which is fairly inplied or inferred from
what is actually said and done, of a gift or bequest in the ful
anmount of the bequest disclained is not enough to disqualify a
disclainmer. |Instead, the majority requires explicitly negotiated
or bargai ned-for consideration, presumably of the sort required to

support a contract. The consideration requirenment that the

enpl oyees testified that M. Monroe or Robert Monroe had told them
that M. Mnroe "would take care of it" or "see to it that [they]
would get the full anount of noney wlled to [them] from the
estate" and are subjects of the majority's renmand.
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majority inposes on disqualification of disclainers is actually
more rigid than the consideration requirenent in contract
formation. It is hornbook Iaw that an inplied prom se constitutes
sufficient consideration to forma contract. See ARTHUIR L. CORBIN,
CorBI N ON CoNTRACTS 8§ 144 (1963) ("If a prom sor bargains for another
promse inreturn and gets it, he is bound. It nakes no difference
that the return promse is inplied from conduct or from | anguage
that is not in the formof express prom ssory words. That is, it
makes no difference with respect to the question of sufficiency of
consideration."). Yet the majority holds that an inplied prom se
of remuneration such as the one found by the Tax Court in this case
is insufficient to disqualify a disclainmer. As if that were not
enough, the majority also tells us that, because di sclainer entails
relinqui shnent of property, a disqualification "would seem to

depend on the tangi ble recei pt of property,"” whatever that neans.
Majority Op. at 159.

To summarize, the mpjority's conception of a disqualifying
di scl ai mer possesses three, perhaps four, di sti ngui shi ng
characteristics. First, disqualification of a disclainmer requires
t he existence of explicit negotiations or bargaining. Second, the
di scl ai mant nust receive property, as distinguished froma prom se
of property, in exchange for the disclainmer. Third, the property

recei ved nust consist of "consideration' in the classic sense.”
Majority Op. at 160. Fourth, because a check from M. Mnroe in
the full anmount of the disclainmd bequest received a few days after

the disclaimer would seem to constitute the kind of tangible
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property consideration for the disclainer that would satisfy the
second and third facets of the mgjority's rule but sonmehow does
not, the majority's characterization of disqualifying disclainers
may al so require that the disclainmnt receive the tangi bl e property
before the disclainmer. The estate argues for this position, and
the majority arguably accepts it. All of these requirenents result
froman overly restrictive and unwarranted readi ng of the statute.
Section 2518 of the Internal Revenue Code defines an
"unqual i fied disclainer"” as "an irrevocabl e and unqual i fi ed refusal
by a person to accept an interest in property but only if ... such
person has not accepted the interest or any of its benefits."”
. R C 8§ 2518(b). The two statutory rationales for the Tax Court's
decision represent a fair reading of the statute. First, giving up
the bequest "in return for" a gift is akin to accepting the
benefits of the bequest.® Second, a refusal to accept a bequest
fromMs. Mnroe "in return for" a gift fromM. Mnroe is not an
unqual ified refusal. Contrary to the reading adopted by the
majority, the statute nmakes no nention of bargaining, tangible
property, consideration or an enforceable obligation, and there is
no warrant in the statute for conpelling the Conmm ssioner to
litigate over these matters when chall enging a disqualification.

The majority supports its reading of the statute by m sreadi ng

Treas. Reg. 8§ 25.2518(d)(1) tells us that "[a]cceptance is
mani fested by an affirmative act which is consistent with the
ownership of the interest in property.” Exchanging a bequest from
Ms. Mnroe for a gift from M. Mnroe can fairly be said to
constitute an act that is consistent with ownership of the bequest.
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Tr eas. Reg. 8 25.2518-1(d)(1) to require that a disclaimnt
recei ve consideration in exchange for the disclainer. As the
Comm ssioner points out, the regulation describes severa
circunstances in which a disclaimant is deened to have accepted the
benefits of a | egacy, the |l ast anong them (or, in the words of the
regul ation, "in addition" to the other circunstances listed in the
regul ati on) being where the disclainmnt accepts consideration in
return for the disclainmer. The regulation cannot fairly be read to
requi re consi deration before disqualifying a disclainer.

The majority likens the promse of gift or bequest inplied
from M. Mnroe's words and actions to a "nere expectation" or
unenforceable hope of future benefit and rejects the inplied
prom se along with the nere expectation. As the private letter
rulings make clear, in the absence of an express or inplied
agreenent, the nere expectation or hope that a disclai mant may one
day benefit fromthe disclained property (generally in the formof
an inheritance) is too speculative to form the basis for
disqualifying a disclainmer. But the crux of the inquiry is whether
there is an express or inplied agreenent. Based on all of the
evi dence before it, including evidence of the words and deeds of
M. Monroe and Robert Monroe, as well as the | egatees’' agreenent to
disclaim the Tax Court reasonably deduced that an inplied
agreenent existed between M. Mnroe and the | egatees. The Tax
Court cannot fairly be read to have based its decision on a "nere
expectation" or hope of future benefit on the part of the | egatees.

Finally, the majority opinion contains a great deal of
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fact-finding, and the majority fails to acknow edge it as such

This case requires, first and forenost, credibility determ nations
about the testinony of Robert Mnroe and the disclaimnts,
determ nations properly relegated to the Tax Court. The Tax Court
was not required to accept that testinony at face value, nor was it
required to go through each piece of testinony and say that the
court did not credit it. The Tax Court's opinion nakes very cl ear
that the court sinply did not credit nuch of what it heard. W
overstep the bounds of our authority as appell ate judges when we go
back through an appellate record and make our own credibility
assessnents about the witnesses' testinony. The majority opinion
errs in that respect.

As is apparent fromthe majority opinion, no |aw addressing
factual scenarios even renotely simlar to the facts at issue here
exists at the appellate |evel. The Conmm ssioner accepts the
concept of post-nortemtax planning, and until now the rul es have
been relatively clear. As Robert Mnroe testified in the Tax
Court, "the person renouncing ... can't receive a benefit for
signing a renunciation.” As for a subsequent gift or bequest, in
Robert's words, "you just couldn't have a prom se." The Tax Court
found as facts that the disclaimnts received a benefit for signing
a renunci ation, and that just such a promse existed. |In order to
overturn those fact-findings, the nmgjority has now inported
concepts of explicit bargaining, consideration and tangi bl e recei pt
of property into a statute conspicuously devoid of them I

respectfully dissent.
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