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No. 95-50811

ROSA H., Individually and
as next friend of Deborah H.,
Pl ai ntiff-Appellee,

ver sus

SAN ELI ZARI O | NDEPENDENT
SCHOOL DI STRICT, ET AL,
Def endant s,

SAN ELI ZARI O | NDEPENDENT
SCHOOL DI STRI CT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

February 17, 1997

Bef ore KING and H GA NBOTHAM Circuit Judges, and LAKE," District
Judge.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This case requires us to decide whether Title I X, 20 U S. C
88 1681-1688, creates liability on the part of a public school
district that negligently fails to prevent an instructor from
sexual |y abusing a student. W hold that it does not. |In order to

hold a school district liable under Title I X for teacher-student

"District Judge of the Southern District of Texas, sitting by
desi gnati on.



sexual harassnment based on a hostile educational environnment, a
plaintiff nust show that an enpl oyee who has been invested by the
school board with supervisory power over the offending enployee
actually knew of the abuse, had the power to end the abuse, and
failed to do so. W reverse the plaintiff’'s jury verdict and
remand for further proceedings.

l.

A

In the fall of 1992, Deborah H entered San Elizario Hi gh
School, where she had a sustained sexual relationship with John
Contreras, the school’s karate instructor. The relationship
ultimately caused Deborah to becone suicidal, to be conmtted to a
psychol ogi cal hospital, and to | eave San Eli zari o before the end of
the academ c year. Although Contreras denies all allegations of
sexual contact with Deborah, the jury understandably concluded in
a special interrogatory that Contreras sexual ly abused Deborah. A
reasonabl e juror could have concl uded the foll ow ng.

The school district enployed Contreras fromthe fall of 1992
until the spring of 1994, when it fired himfor reasons unrel ated
to the facts of this case. H's only responsibility was to offer
weekly martial arts classes on school grounds at the close of the
school day. These classes were neant to provide students wth
producti ve after-school activities, and school personnel supervised
and attended each karate class. There was no evidence that the
twenty-ni ne-year-old Contreras had a history of sexual offenses or

was a danger to children



Deborah enrolled in the karate class |argely because her two
sisters had enrolled. After several weeks, Contreras took a
special interest in Deborah, who had recently turned fifteen. He
of ten drove her hone after class. He conplinented her appearance,
i ncludi ng not only her hair, but also her breasts. her students
noticed that Contreras was attracted to Deborah, and Brenda Soto,
a social worker enployed by the school district, may have seen
Contreras kiss Deborah on school grounds. But nost of the physical
contact occurred in Contreras’s car or at his honme. Wthin weeks
of Deborah’s enrollnent in the karate class, Contreras initiated
sexual intercourse. Contreras had sex wth Deborah at his house on
a reqular basis in Decenber, January, and February, often during
the school day. When Deborah insisted that she would get in
trouble for mssing school, Contreras assured her that the school
did not require her to attend so long as she was with him

Deborah’ s parents knew not hing about her relationship wth
Contreras. Deborah’s father approved of the karate |essons and
even paid Contreras to give all four of his children private karate
| essons at their hone. On occasion, Contreras brought martial arts
films to show at Deborah’s hone and stayed to eat dinner with her
famly. As far as Deborah’s nother, Rosa H, was concerned,
Contreras was a pl easant young teacher who coul d provi de a positive
rol e nodel for Deborah and her other children.

The record is less clear on the question of whether school
officials knew about Contreras’s sexual relations wth Deborah

Deborah testified that in February she visited Julian Encina, the



hi gh school counselor, and confided that she had been having sex
with Contreras. Encina admtted before the jury that he had
counsel ed Deborah roughly once a week, but he denied that Deborah
told him anything confidentially about her relations wth
Contreras. Soto testified that Encina informed her in February
that Deborah and Contreras mght be having sone sort of
relationship. She passed this information on to Frank Duran, the
director of San Elizario s special prograns.

On the norning of February 22, 1993, Rosa di scovered Deborah
at Contreras’s house during school hours. She becane suspi ci ous of
Contreras’s relationship with her daughter. Later that norning,
she and Deborah net with Encina and Robert Longoria, the high
school princi pal . Deborah becane upset during the neeting, and
when Contreras’s name cane up she blurted out: “Well, what do you
want me to tell you, nmon? Do you want ne to tell you that |’'m
fucking hin? Well, I'"mnot going to tell you that because it’s not
true.” Longoria, who was unaware of the karate programand had not
met Contreras, testified that he regarded the outburst as part of
a typical famly quarrel rather than as an indication that
Contreras was sexual |y abusi ng Debor ah.

Toward the end of March, Rosa listened in on a tel ephone
conversation between Contreras and Deborah that included explicit
sexual | anguage and confirnmed Rosa’s suspicion that Contreras was
havi ng sex wth her daughter. Rosa refused to all ow Deborah to see
Contreras wthout a chaperon. Deborah becane increasingly

di straught, and on March 29 she | ocked herself in her bedroomwth



her father’s | oaded guns and threatened to kill herself. After an
April 5 comm tnent hearing, Deborah was placed in the custody of
ment al health professionals for approximately two nonths. |[|n order
to avoid Contreras, she enrolled in a private boarding school in
the fall of 1993.

School officials attended the April 5 hearing and heard
Deborah describe her relationship with Contreras. The schoo
superintendent, Beatriz Curry, called a neeting the next day to
di scuss how the school should respond to Deborah’s situation.
Princi pal Longoria, Frank Duran, Julian Encina, Brenda Soto, and
anot her school social worker, Linda Apodaca, attended the neeting.
After an initial decision to suspend the karate program
Superintendent Curry deci ded on the advice of counsel to continue
to have Contreras offer the classes under close nonitoring. Curry
asked her staff to wite down whatever they knew about Deborah’s
relationshipwth Contreras and to collect information to determ ne
whet her the school should make a report to |aw enforcenent
authorities. But the school did not nount a full-scale
i nvestigation into whether Contreras posed a risk of sexual abuse
or notify Fran Hatch, the school’s Title |X coordinator, that
Contreras had sexually abused Deborah. Nor did school officials
report Contreras to |l aw enforcenent authorities. He worked at San
Eli zari o H gh School for another year under hei ghtened supervi sion
and wi t hout commtting further sexual harassnent. In the spring of

1994, the school district fired hi mbecause he failed repeatedly to



supply the district’s personnel office with an adequate photo
i dentification.
B

On behal f of her daughter, Rosa sued both the San Elizario
| ndependent School District and Contreras. The conpl aint asserted
that both defendants violated both Title I X and 42 U.S.C. § 1983.
The defendants have already prevailed on nost of these clains.
Contreras hinmself is no longer a party: the trial court dismssed
the Title I X count as to Contreras, and Rosa dism ssed the § 1983
count against Contreras at the close of evidence. The court also
entered summary judgnent in favor of the school district under 8§
1983. Rosa has not appeal ed these dispositions, and we are |eft
only with Title I X as a possible basis for the school district’s
liability.

At the close of the plaintiff’'s case, the school district
moved for judgnent as a matter of law on the grounds that an
educational institution cannot be |liable under Title I X unless it
discrimnates intentionally. The court denied this notion and
explained in a witten nenorandum that under principles of agency
law, the school district could be vicariously liable for the
intentional torts of its enployees if +the district acted
negligently. According to the district court, the requirenent that
an educational institution discrimnate intentionally before being
subject to Title I XIliability does not forecl ose the application of

t he doctrine of respondeat superior.

The court instructed the jury that



Title | X pl aces on San Elizario | ndependent School

District a duty not to act negligently toward its

students. |If you find froma preponderance of the

evidence that San Elizario I|ndependent School

District acted negligently in failing to take

pronmpt, effective, renmedial action with respect to

what it knew or shoul d have known, then it viol ated

Title I X
After four days of testinony, the jury awarded the plaintiff
$100,000 in past conpensatory damages and $200,000 in future
conpensatory danages. It found specifically that Contreras
sexual |y harassed or abused Deborah, that the school district had
notice of Contreras’s conduct,! that the district failed to take
pronpt effective renedial action, and that the district’s failure
to act was negligent.

.

Under Title I X, “[n]o person in the United States shall, on
the basis of sex, be excluded fromparticipation in, be denied the
benefits of, or be subjected to discrimnation under any educati on
program or activity receiving Federal financial assistance.” 20
US C § 1681(a). We recently rejected the notion that this
| anguage creates strict liability on the part of school districts

whose teachers sexually abuse students. Canutillo Indep. School

Dist. v. Leija, 101 F.3d 393, 398-400 (5th Gr. 1996). But the

facts in Leija did not require us to confront the question of what

the liability standard in teacher-student sexual abuse cases

The school district asked the court to instruct the jury that
“the San Elizario |Independent School D strict Board is the
pol i cymaki ng official whose actions nmay be attributable to the
School District.” But the jury charge did not specify what actors
count as the “school district.” As far as we can tell, the jury
found nerely that school enployees had notice of the conduct.
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actually is. This case, by contrast, conpels us to deci de which of
the three liability theories outlined in Leija —the agency theory,
the Title VII theory, or the restrictive theory that requires
actual, intentional discrimnation —applies when a student suffers
sexual abuse at the hands of a public school teacher.

The San Elizario | ndependent School District receives federal
funds, and in light of the jury s findings and the rel evant | aw,
there is no question that Deborah was subjected to discrimnation
based on sex. According to the school district, the trial court’s
m stake was that the jury charge allowed liability wthout a
finding of intentional discrimnation on the part of the schoo
boar d; negligence alone in failing to prevent a teacher from
sexual ly harassing a student, the school district argues, is
insufficient to establish that the discrimnation took place “under
any education programor activity.”

It is not quite that sinple. The trial court recognized that
there can be no liability for danages under Title |X wthout
intentional discrimnation. 887 F. Supp. at 142. Its theory of
liability hinged on inputation of intent. That is, its jury
instructions were based on the view that the principles of
vicarious liability can create culpability on the part of the
school district and thus satisfy Title IX' s intent requirenent.
The trial court relied specifically on section 219(2)(b) of the

Rest at ement (Second) of Agency, which states that “[a] naster is

not subject to liability for the torts of his servants outside the



scope of their enploynent, unless . . . the master was negligent or
reckl ess.”

We do not agree that a plaintiff can evade Title I X s intent
requi renent so easily. For the reasons we expl ain below, we hold
t hat when a teacher sexually abuses a student, the student cannot
recover fromthe school district under Title | X unless the schoo
district actually knew that there was a substantial risk that
sexual abuse woul d occur. [In requiring actual know edge, we reject
the district court’s theory that agency | aw can substitute inputed
discrimnatory intent for actual discrimnatory intent in Title I X
cases.

M nor students who have been subjected to a sexua
relationship with their teachers have a private cause of action for

monet ary damages. In Franklin v. GM nnett County Public Schools,

503 U.S. 60 (1992), a female high school student alleged that a
teacher forced her to have intercourse with him that the schoo

adm ni strators knewof this sexual ly abusive rel ati onshi p, and t hat
the school did nothing to stop the harassnent. The Suprene Court
held that the student’s conplaint should not have been di sm ssed
because Title |IX allows students to recover danages when an
educational institution engages inintentional discrimnation. But
the Franklin Court did not decide whether the school district
itself had intentionally discrimnated. The Court cited Meritor

Sav. Bank v. Vinson, 477 U S. 57, 64 (1986), for the proposition

that sex discrimnation includes sexual harassnent. It then

explained that the rationale behind Ilimting renedies for



violations of statutes, such as Title I X that are enacted under
Congress’s spendi ng power does not apply when the violation is
intentional.?

Sone courts have read Franklin as endorsing sone sort of
agency theory in Title | X teacher-student sexual harassnent cases.

See, e.qg., Bolon v. Rolla Public Schools, 917 F. Supp. 1423, 1428

(E.D. Mb. 1996) (“[Franklin] indicates that the Suprene Court woul d
inpose liability against a school district . . . for the
intentional discrimnation by an agent, regardl ess of whether the
district court ‘knew or should have known’ about t he

discrimnation.”); Doe v. Petaluma Gty School Dist., 830 F. Supp.

1560, 1575 (N.D. Cal. 1993) (“Although not expressly stated in the
opinion, the rule laid down by Franklin appears to be that, under
Title I X, damages are avail able only for intentional discrimnation
but respondeat superior liability exists, sothat aninstitutionis
deened to have intentionally discrimnated when one of its agents

has done so.”), reconsideration granted, F. Supp. __, 1996 W

432298 (N.D. Cal. 1996) (adopting Title VII's “knew or shoul d have

known” standard). See also Davis v. Monroe County Bd. of Educ., 74

2l n Rowi nsky v. Bryan Indep. School Dist., 80 F.3d 1006, 1011
n.11 (5th Cr.), cert. denied, 65 US LW 3249 (1996), we
suggested that Franklin’s analysis of teacher-student harassnent
was di ctum because the only issue before the Franklin Court was
whet her Title | X generates any private cause of action for nonetary
damages. This anobunts to dictumw thin dictumand does not bind us
t oday. Even if we were to decide that Franklin is technically
silent on whether there are any situations in which we nust allow
students to recover danmages under Title | X for sexual harassnent by
teachers, we would follow the wunopposed consensus of other
jurisdictions that Title |IX nakes noney danages available to
students when a school district sexually harasses them

10



F.3d 1186, 1192-93 (11th Cr.) (construing Franklin to nean that “a
student shoul d have the sane protection in school that an enpl oyee

has in the workplace”), reh’qg en banc granted, 91 F. 3d 1418 (11th

Cr. 1996). To support their reading of Franklin, these courts
often point out that Title | X should have “a sweep as broad as its

| anguage.” North Haven Bd. of Educ. v. Bell, 456 U S. 512, 521

(1982) (quoting United States v. Price, 383 U S. 787, 801 (1966)).

It is hel pful to distinguish pure agency theories fromagency-
like theories that rely on Title VII's liability schene. I n

Meritor Sav. Bank v. Vinson, 106 S. C. 2399, 2408 (1986), the

Suprene Court cautioned that “common-|aw [agency] principles my
not be transferable in all their particularsto Title VII.” Courts

sonetines conflate these theories. In Murray v. New York Univ.

Coll ege of Dentistry, 57 F.3d 243, 249 (2d G r. 1995), for exanpl e,

the court cited Meritor for the proposition that “[w hether the
har assi ng conduct of a supervisor or coworker should be inputed to
t he enpl oyer i s determ ned i n accordance wi th conmon-| aw pri nci pl es
of agency.” The thrust of the Mirray opinion, however, was not
that we shoul d use agency lawin Title | X cases, but that we should
consider using Title VII's constructive-notice standard.

We address first the suggestion that agency |law as such
governs private suits under Title I X. Then we explore separately
whether Title VII law, infornmed by agency principles, inposes a

constructive-notice standard on school districts under Title I X

11



A
We are not convinced that Franklin instructs us to find school
districts vicariously liable whenever an enployee intentionally
harasses a student because of sex and satisfies the agency rul es of

8§ 219 of the Restatenent. W have consistently viewed Title | X as

Spendi ng Cl ause legislation. See Leija, 101 F.3d at 398; Row nsky,

80 F.3d at 1012 n.14; see also Lieberman v. University of Chicago,

660 F.2d 1185, 1187 (7th Gr. 1981) (concluding that Title I X “nust
be deened an exercise of Congress’ Spending Power” because it was
designed to assist educational institutions overcone financial

probl ens), cert. denied, 456 U S. 937 (1982). The Franklin Court

expl ai ned t hat nonetary danmages are not avail abl e for uni ntenti onal
violations of Title |IX because “the receiving entity of federa
funds | acks notice that it will be liable for a nonetary award.”
503 U.S. at 74. “This notice problemdoes not arise in a case

in which intentional discrimnation is alleged.” 1d. at 74-75.
Such reasoning mlitates against the inposition of agency
principles. As a statute enacted under the Spending O ause, Title
| X should not generate liability unless the recipient of federal
funds agreed to assune the liability. |In this case, forcing the
school district to pay for the unauthorized acts of John Contreras
woul d be using a federal spending statute to create a private cause
of action wthout regard to whether the recipient of the federal
funds knew anythi ng about the violation. When the school board
accepted federal funds, it agreed not to discrimnate on the basis

of sex. W think it unlikely that it further agreed to suffer

12



liability whenever its enpl oyees discrimnate on the basis of sex.
Adopting the customary tort paradigmutilized by the district court
woul d conprom se Franklin’s principle that “legislation enacted
pursuant to the spending power is nmuch in the nature of a

contract.” Pennhurst State School & Hosp. v. Halderman, 451 U. S.

1, 17 (1981).

The text of Title I X gives us further reason to think that the
school district did not assune the responsibility to pay danages
whenever a teacher sexual |y harasses a student and falls within the
scope of common-|aw agency rules. Wiile Title VII nmakes explicit
reference to the agents of enployers, 42 U S. C. 8 2000e(b), Title
| X does not instruct courts to inpose liability based on anyt hi ng
other than the acts of the recipients of federal funds. Federa
regulations simlarly fail to indicate any expectation that school
districts will be vicariously liable under Title I X See 34 CF. R
8§ 106. 2(h) (1996) (defining “recipient” as theinstitution, entity,
or person that operates an educational program or activity that
receives or benefits from federal assistance). A variety of
district courts in factually simlar cases have shared our
reluctance to read the statute and regul ations to create vicarious

liability. See Wight v. Mason Gty Comunity School Dist., 940 F

Supp. 1412, 1420 (N.D. lowa 1996) (explaining that because grant
recipients nust have notice of potential liability, Title IX
plaintiffs nust prove “that the educational institution knew of the
harassnent and intentionally failed to take the proper renedia

measures because of the plaintiff’s sex”); Nelson v. Al nont

13



Community Schools, 931 F. Supp. 1345, 1354-56 (E.D. Mch. 1996)

(rejecting 8 219 as a basis for Title IX liability and requiring
know edge of discrimnation on the part of the school district);

R L.R v. Prague Public School Dist I-103, 838 F. Supp. 1526, 1534

(WD. la. 1993) (granting summary judgnent to a school district
whose basketball coach sexually harassed a student because the
student failed to establish a “customor policy, acquiescence in,
conscious disregard of, or failure to investigate or discipline on
the part of the School District or any naned defendant”); Floyd v.
VWaiters, 831 F. Supp. 867, 876 (MD. Ga. 1993) (holding that
“common-| aw agency principles do not apply to clains under Title
| X* because Title X, unlike Title WVII, does not refer to
“agents”).

It is inportant to note that agency principles would create
liability for school districts in virtually every case in which a
teacher harasses, seduces, or sexually abuses a student. In

addition to 8 219(2)(b) of the Restatenent, which nakes a master

i abl e when he acts negligently, courts could rely on § 219(2)(d),
which creates liability whenever the servant is “aided in
acconplishing the tort by the existence of the agency
relationship.” The teacher’s status as a teacher often enabl es the
teacher to abuse the student. Whether his power canme fromthe aura
of an instructor’s authority, the trust that we encourage children
to place intheir teachers, or nerely the opportunity that teachers
have to spend time with children, John Contreras’s chances of

initiating a sexual relationship with an adol escent such as Deborah

14



wer e enhanced when the school district hired him But that is not
a sufficient reason to think that the school district discrimnated
on the basis of sex. W conclude that Title |X does not
contenplate a theory of recovery based purely on agency | aw.
B

In addition to the argunent based on the | aw of agency, the
plaintiff urges us to look to Title VII law in applying Title I X
Under Title VII, a plaintiff “can denonstrate constructive notice
by ‘showi ng the pervasi veness of the harassnent, which gives rise
to the inference of know edge or constructive know edge.’” WAltman

V. International Paper Co., 875 F.2d 468, 478 (5th Gr. 1989)

(quoting Henson v. Cty of Dundee, 682 F.2d 897, 905 (11th Cr

1982)). Applying this principle here would nean that if the school
district should have known about Contreras’s abuse, it could be
liable on the basis of its constructive notice of sex
discrimnation. This approach to Title | X teacher-student sexual
harassnment cases woul d be | ess taxing on spendi ng power limts than
an approach based purely on agency principles because it would
excl ude cases in which the only basis of liability is the fact that
t he teacher uses his authoritative status to harass a student.
Franklin did not establish any sweepi ng parallel between Title
I X and Title VII. Because teachers can abuse their power over
students at | east as easily as enpl oyers can abuse their power over
enpl oyees, it is understandable that sonme courts have interpreted

Franklin as borrowng from Title VII. See, e.qg., Burrow v.

Postville Community School Dist., 929 F. Supp. 1193, 1204 (N.D

15



| owa 1996) (“The Suprene Court’s utilization of its Title VII case
lawto interpret Title IXin Franklin strongly indicates that Title
VI| precedent is appropriate for analysis of hostile environnent

sexual harassnent clains under Title I X.”); Bosley v. Kearney R 1

School Dist., 904 F. Supp. 1006, 1022 (WD. M. 1995) (“By saying

that Meritor . . . gave notice to the defendant school district in
Franklin, and by sayi ng that Congress’ purpose in enacting Title I X
was to prevent federal nonies from being used to support
intentional discrimnation declared unlawful in other statutes,
Franklin supports the conclusion that Title VII |aw provides
standards for enforcing the anti-discrimnation provisions of Title

| X.”); Patricia H v. Berkeley Unified School Dist., 830 F. Supp.

1288, 1293 (N.D. Cal. 1993) (“As the Suprenme Court acknow edged in
[ Eranklin], a student should have the sanme protection in schoo

t hat an enpl oyee has in the workplace.”). See also Kinnman v. Omaha

Public School Dist., 94 F.3d 463, 469 (8th Cr. 1996) (adopting

Title VII's “knew or should have known” standard when a student
brings a Title | X cl ai mbased on sexual abuse by a teacher); Mbry
v. State Bd. of Community Coll eges & Occupational Educ., 813 F.2d

311, 316 n.6 (10th CGr.) (“Because Title VII prohibits the
i dentical conduct prohibited by Title I X i.e., sex discrimnation,
we regard it as the nost appropriate anal ogue when defining Title

| Xs substantive standards . . . .”"), cert. denied, 484 U S. 849

(1987). W have cited Mabry approvingly and endorsed the vi ewt hat
“Title I X s proscription of sex discrimnation, when applied in the

enpl oynent context, does not differ fromTitle VII'"s.” Lakoski v.
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Janes, 66 F.3d 751, 757 (5th Cr. 1995), cert. denied, 117 S. C

357 (1996). Qur actual holding in Lakoski, however, was nore
nmodest: “Title VIl provides the exclusive renmedy for individuals
al | egi ng enpl oynent discrimnation on the basis of sex in federally
funded educational institutions.” 1d. at 753. Before Lakoski, we

had stated in Chance v. Rice Univ., 984 F.2d 151, 153 (5th Gr.),

reh’qg denied, 989 F.2d 179 (5th Gr. 1993), that enployees who

bring Title IX clains nust rely on Title VI's intentional
discrimnation standard rather than the nore expansive disparate
i npact standard contained in Title VII. As we explained in
Lakoski, 66 F.3d at 758 n.5, we retreated fromthis position when
we deni ed Chance’s petition for rehearing: “Inlight of the court’s
factual findings, we conclude that Dr. Chance could not establish

a prima facie case of disparate inpact sexual discrimnation,

and we therefore need not decide whether her claimshould have
been anal yzed under that standard.” 989 F.2d at 180. \Whatever
precedential weight the first Chance opinion retains, and whatever
the persuasive power of Lakoski , those cases concerned
discrimnation in enploynent. Neither case addressed the question
of whether a school district can be |iable either vicariously or on
a constructive-notice theory under Title | X when a teacher harasses
a student.
We recogni ze the effort to end discrimnation in education and
have acknow edged the inportance of applying equal protection |aw
in schools as well as in the workplace to protect students from

sexual predators such as John Contreras. Doe v. Taylor Indep
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School Dist., 975 F.2d 137, 149 (5th Cr. 1992), cert. denied, 506

U.S. 1087 (1993).°3 That said, we cannot take liberties wth
statutory language or with the reasoning of the Suprene Court.

Franklin’s single citation to Mritor Savings to support the

Court’s conclusion that sexual harassnent is sex discrimnation
does not by itself justify the inportation of other aspects of
Title VII law into the Title I X context. W can find nothing in
Franklin to support the trial court’s theory that Title I X can make
school districts liable for nonetary danages when the district
itself engages in no intentional discrimnation. There is nothing
t o suggest that Congress intended such a sweeping liability. More
to the point, there is nothing to give notice to the recipient of
federal funds that the funds carry the strings of such liability.
To ignore this reality is to ignore that Congress acted here under
t he spendi ng power.

Under Title VII law, an enployer has constructive notice of
sexual harassnent if it “knew or should have known” that the

harassnent was taking place. Farpella-Crosby v. Horizon Health

Care, 97 F.3d 803, 806 (5th Gr. 1996). In other words, if an
enpl oyer fails to exercise reasonable care in |earning of sexua
harassnent by enpl oyees, Title VII treats the enployer as if it had

actual notice of the harassnent. As other courts have renarked,

S\ note that students abused by teachers in public schools
have sone degree of protection under federal statutes. I f the
teacher acts under color of state law in pursuing a sexual
relationship with a student, the student can rely on 42 U S. C. 8§
1983 for recovery. See Doe v. Rains County I ndep. School Dist., 66
F.3d 1402, 1406-07 (5th Cr. 1995).

18



the constructive-notice standard is essentially grounded in

negli gence. See Guess v. Bethlehem Steel Corp., 913 F. 2d 463, 465

(7th Gr. 1990) (explaining that an enployer’s liability for
hostil e-environnment sexual harassnent is based on “a negligence
standard that closely resenbles the ‘fellow servant’ rule” rather

than on respondeat superior): Bruneau V. South Kortright Centra

School Dist., 935 F. Supp. 162, 173 (N.D.N. Y. 1996) (refusing to

use Title VII's constructive-notice standard in a student-on-
student Title | X harassnent case because “[c]onstructive notice .
is, in essence, a negligence standard”).

Al t hough the school district may be sonewhat | ess vul nerable
under the constructive-notice standard than under the pure agency
standard, we think that inporting this aspect of Title VII |aw
stretches Title | X beyond its | anguage and purpose. Congress did
not enact Title I X in order to burden federally funded educati onal
institutions with open-ended negligence liability.

In prohibiting enploynent di scrim nation, Title VII
establishes |limts on liability to ensure that private actions
agai nst enpl oyers do not becone excessive. See 42 U S.C. § 1981la
(establishing nonetary ceilings on conpensat ory danmages for private
actions brought wunder Title VII or wunder the Anericans wth

Disabilities Act);* 42 U S C. § 2000e-5 (setting out detailed

‘Because Congress added these caps on damages to Title VII in
1991, the limtation on enployers’ liability does not illum nate
Congress’s understanding when it passed Title I X in 1972. The
omssion of Title I X from 8§ 198la may suggest, however, that in
1991 Congress did not viewTitle | X as the kind of |egislation that
coul d generate expansive liability. O course, the availability of
nmoney damages under Title | X was an open question until 1992, when
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procedures under Title VII for the EEOCC and for private clai mants,
including a statute of I|imtations of Iess than one year).
Enpl oyers have the benefit of detailed regulations that can help
them avoid illegal enploynent practices. See 29 CF.R 88 1600-
1691. Title VII regulations state forthrightly that “an enpl oyer
is responsible for its acts and those of its agents and
supervi sory enployees wth respect to sexual harassnent . . . .7
29 CF.R 8§ 1604.11. Title I X, by contrast, does not create any
adm nistrative body to regulate private claimants’ rights, and the
regul ati ons pronmul gated under Title I X nmake no nention of sexual
harassnment. See 34 C.F. R 88 106.1-106.71 (Title I X regul ations);
34 C.F.R 88 100.6-100.11 (Title VI procedural regulations
i ncorporated by reference into Title I Xregulations). As Franklin
teaches, this does not nean that private parties may not recover
damages under Title | X for sexual harassnent. Rat her, it neans
t hat we should be reluctant totreat Title I X s anti-discrimnation
provisions in the sane way that we treat Title VII's provisions.

Qur recent decision in Rowi nsky v. Brvan | ndep. School Dist.,

80 F.3d 1006 (5th Cir.), cert. denied, 117 S. Ct. 165 (1996)

supports our conclusion that Title | Xrequires a show ng of actual,
intentional discrimnation on the part of the school district. The

plaintiff in Row nsky argued that Title |IX requires a school

the Suprenme Court handed down Franklin. But this sequence of
events does not underm ne our view that Title | X does not create
negligence liability on the part of educational institutions.

Rat her, it supports our contention that Franklin did not sanction
private Title | X actions when the educational institution itself
has not intentionally discrimnated.
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district to pay noney danmages when it permts students to harass
one anot her based on sex. W held that Title | X does not authori ze
damages for st udent - on- st udent sexual har assnent “absent
all egations that the school district itself directly discrimnated
based on sex.” 80 F.3d at 1008. We reserved the question of
whet her the district can discrimnate vicariously through its
agents. See id. at 1011 n.10.° But we examned Title IX s
structure and | egi sl ative history and concluded that the statute is
“not a panacea for all types of sex discrimnation, but rather a
limted initial attenpt to end discrimnation by educational
institutions.” 1d. at 1014. As a tool for curbing discrimnation
in education, Title I X nerely places conditions on the recipients
of federal funds. W pointed out in Row nsky that if the acts that
create liability are likely to occur and are out of the control of
the school district, the grant recipients mght prefer to decline
the federal noney. 1d. at 1013. The sane reasoning applies in
this case. Unfortunately, it is increasingly evident from our

docket that sexual harassnent and nolestation of students by

The di ssenting nmenber of the Row nsky panel cited Franklin to
support his view that a school district is subject to liability
when it actual ly knows of student-on-student sexual harassnment and
fails to take appropriate corrective action. Id. at 1023-24
(Dennis, J., dissenting). Inresponse, the panel majority asserted
t hat “sexual harassnent by a teacher falls within the framework of
Meritor because a teacher is an enployee of the grant recipient.
Thus, like the normal sexual harassnent case, it is an agent of the
defendant who is guilty of the harassnent.” 1d. at 1011 n.11. Not
only was this assertion dictum but it failed to counter the
dissent’s line of argunent, which relied on the school board' s
actual know edge of the harassnent rather than on the notion that
a student could be an agent of the school district. See 1d. at
1020 n.7 (Dennis, J., dissenting).
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teachers i s not uncomon and may be a w despread phenonenon. It is
unli kely that when Congress enacted Title I X, it wanted to nake
fundi ng contingent upon whether a school district succeeds in
preventing teachers from cultivating covert sexual relationships
W th students. Sone m ght suggest that the approach we adopt today
creates incentives for school boards to stick their heads in the
sand. Qur response is two-fold. First, we are not witing here as
a common-|law court. W are interpreting a federal statute.
Second, school boards that adopt a head-in-the-sand policy woul d be
foolish indeed, norality aside, because they woul d encounter ot her
probl enms, such as the threat of liability under 42 U S. C. 8§ 1983.

The Departnment of Education’s Ofice of Cvil R ghts has
recently i ssued proposed guidelines that conflict wth our anal ysis
of tort liability under Title I X. See 61 Fed. Reg. 52,172 (Cctober
4, 1996) (“Sexual Harassnent GCuidance: Harassnent of Students by
School Enpl oyees”); 61 Fed. Reg. 42,728 (August 16, 1996) (" Sexual
Har assnent Qui dance: Peer Sexual Harassnment”). These gui delines
advocate the adoption of Title VII principles in cases such as this
one: “a school will be liable for sexual harassnent of its students
by its enployees if the school has notice of the harassnent (i.e.
knew or should have known of the harassnent) but failed to take
i mredi ate and appropriate steps to renedy it.” 61 Fed. Reg. at

52,173.° In general, “[wlhen interpreting title | X we accord the

5The gui delines’ understanding of Title VII |aw, however, is
so expansive that it is difficult to distinguish fromthe agency
theory we discuss above in Part II.A  See 61 Fed. Reg. 52,172,
52,177 (“[S]o long as an agent or responsible enployee of the
reci pient received notice, that notice will be inputed to the
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OCR s interpretations appreci abl e deference.” Row nsky, 80 F. 3d at
1015 n. 20. See also Leija, 101 F.3d at 406 (Dennis, J.,

di ssenting) (urging adoption of the OCR s proposed guidelines).
But we cannot apply these guidelines retroactively. As we have
explained, recipients of Title IX funds are bound by their
agreenent wth the federal governnent. The governnent can add
strings tothe Title I X funds as it disburses them But it cannot
nmodi fy past agreenents with recipients by unilaterally issuing
gui delines through the Departnent of Education. As far as this
case i s concerned, the proposed guidelines do not apply. W nake
no conment on how these guidelines mght affect cases in which a
school district accepts Title |IX funds after the guidelines’
promul gati on date.
L1,

Having rejected the pure agency and constructive-notice
theories, we are left with the rule that a school district is not
liable under Title I X for a teacher’s sexual harassnment unless it
has actual notice of the harassnent. In order to flesh out the
notion of actual notice, we borrow fromrecent discussions of the
concept of deliberate indifference. Although these cases arose in
very different areas of substantive law, they share with this case
t he probl emof grasping what it neans to harmsoneone intentionally

by di sregardi ng her plight.

recipient.”); id. at 52,172-73 (“A school’s liability for sexual
harassnment by its enployees is determ ned by application of agency
principles, i.e., by principles governing the delegation of
authority to or authorization of another person to act on one’s
behal f.” (footnote omtted)).
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In Farnmer v. Brennan, 114 S. C. 1970 (1994), the Suprene

Court faced the question of what sort of conduct should count as
deli berate indifference when an inmate brings a civil suit against
prison officials for prison conditions that violate his Eighth
Amendnent rights. Deliberate indifference falls generally within
the category of recklessness. Id. at 1978. But the Court
recogni zed a di stinction between reckl essness as “fail[ing] to act
in the face of an unjustifiably high risk of harmthat is either
known or so obvious that it should be known” and reckl essness as
disregarding a risk of harmthat is actually known. |d. at 1978-
79. The former anmounts to objective recklessness, the latter to
subj ective reckl essness. The Court adopted the subjective
standard: “the official nust both be aware of facts fromwhich the
i nference could be drawn that a substantial risk of serious harm
exi sts, and he nust also draw the inference.” |d. at 1979. |t
consi dered an obj ective, constructive-notice standard, i1d. at 1980-

81 (discussing Gty of Canton v. Harris, 489 U. S. 378 (1989)), but

it concluded that such a standard is not appropriate because the
liability of prison officials does not turn on i nadequate training
or supervision. 1d. at 1981. Instead, it turns on whether the
officials have punished the prisoner, and “prison officials who
| ack[] knowl edge of a risk cannot be said to have inflicted
puni shnment.” 1d. at 1982. W have recently followed the Farner
standard in analyzing jail officials’ liability under the Due

Process Clause for jail conditions inposed on pretrial detainees.
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Hare v. Gty of Corinth, 74 F.3d 633, 648-50 (5th Gr. 1996) (en

banc) .

These cases construing the test for deliberate indifference
are hel pful because they highlight the distinction between an
intentional wong and a wong that flows fromnere neglect. As we
have explained, Title IX liability depends on a school district’s
act of discrimnating on the basis of sex. Just as a prison
of ficial has not punished an inmate unl ess he actually knows of a
danger to the inmate and chooses not to alleviate the danger, a
school district has not sexually harassed a student unless it knows
of a danger of harassnent and chooses not to alleviate that danger.
Al t hough drawn from a different body of law, Farner and Hare
clarify the indispensable role that deliberate action plays when
liability stems from intentional conduct such as punishing or
di scrim nating.

The reasoning in Farner and Hare also clarifies what a school
district nust know before being held I|iable. Students need not
show that the district knew that a particul ar teacher woul d abuse
a particular student; the plaintiff could prevail in this case, for
exanpl e, by establishing that the school district failed to act
even though it knew that Contreras posed a substantial risk of
harassing students in general. But Title IXIliability for sexual
harassnment wll not lie if a student fails to denonstrate that the
school district actually knewthat the students faced a substanti al
threat of sexual harassnent. In other words, the district can

escape liability if it can show “that [it] did not know of the
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underlying facts indicating a sufficiently substantial danger and
that [it was] therefore unaware of a danger, or that [it] knew the
underlying facts but believed (albeit unsoundly) that the risk to
which the facts gave rise was insubstantial or nonexistent.”
Farner, 114 S. C. at 1982. Any |ower standard would veer in the
direction of an objective test, which is necessarily “redolent with
negligence and its neasures.” Hare, 74 F.3d at 650.
| V.

One maj or question remai ns before we can resol ve this appeal.
To this point, we have referred sinply to the school district’s
know edge and the school district’s actions. But the district
knows and acts only through individuals, whether they be nenbers of
the school board, admnistrators at particular schools, or
cl assroomteachers. W have yet to decide which individuals within
t he school district nust have known of Contreras’s abuse of Deborah
in order for us to conclude that the school district knew of the
abuse.

At one end of the spectrum Iliability mght lie only when a
menber of the school board actually knows of the abuse and fails to
take pronpt renedial action. Under this rule, a school district
woul d virtually never face penalties for sexual abuse of students
unl ess school board nenbers thensel ves intended the harm By the
sane token, victins of abuse would virtually never be able to
recover, especially in large school districts, in which schoo
board nenbers have little contact with the day-to-day interactions

bet ween teachers and students. At | east one court seens to have
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adopted such a rule. See Floyd v. Waiters, 831 F. Supp. 867, 876

(MD. G. 1993) (“This court finds no basis for plaintiffs’ Title
| X claim Assumng that [the school security guard s] assaults on
plaintiffs constitute discrimnation based upon sex, the Board had
no part in this discrimnation.”). At the other end of the
spectrum liability mght |ie whenever any school enployee other
t han the perpetrator has actual know edge of the abuse and fails to
take pronpt renedial action. Although nore protective of victins
of abuse, this schene would vitiate the prem se that has gui ded our
analysis of Title |IX sexual-abuse cases: that Title | X creates
liability for school districts only when the school district
intentionally breaks the strings attached to those funds.
Formul ati ng the sort of neaningful tort liability envi saged by
the Franklin Court while recognizing that Title |X generates
liability only for intentional wongs requires us to chart a mddle
way between these extrenes. As we noted in Leija, 101 F. 3d at 401,
school districts contain a nunber of | ayers of responsibility bel ow
t he school board: superintendents, principals, vice-principals, and
t eachers and coaches, not to nention specialized counsel ors such as
Title | X coordinators. Different school districts may assign
different duties to these positions or even reject this traditional
hi erarchical structure all together. W do not wish to restrict
the applicability of our analysis by keying liability to certain
job titles within the school system \Wether the school official

is a superintendent or a substitute teacher, the rel evant question
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is whether the official’s actual know edge of sexual abuse is
functionally equivalent to the school district’s actual know edge.

We hold that a school district can be liable for teacher-
student sexual harassnent under Title I X only if a school official
who had actual know edge of the abuse was invested by the schoo
board with the duty to supervise the enpl oyee and the power to take
action that woul d end such abuse and failed to do so. This inquiry
circunscri bes those school enployees in the chain of conmand whom
the school board has appointed to nonitor the conduct of other
enpl oyees and, as distinguished fromreporting to others, renedy
t he wongdoi ng thenselves. At the sane tine, it locates the acts
of subordinates to the board at a point where the board’ s liability
and practical control are sufficiently close to reflect its
i ntentional discrimnation. It does so by omtting the bul k of
enpl oyees, such as fellow teachers, coaches, and janitors, unless
the district has assigned them both the duty to supervise the
enpl oyee who has sexually abused a student and al so the power to
halt the abuse.

This mddle ground parallels the Title VII standard for when
an enpl oyee’ s know edge of wor kpl ace harassnent counts as know edge
on the part of the enployer. Under Title VII, “imrediate
supervi sors are Enpl oyers when del egated t he enpl oyer’ s traditi onal

rights, such as hiring and firing.” Harvey v. Blake, 913 F. 2d 226,

227 (5th Cr. 1990). In order to prevent Title VII liability,
these supervisors “nmust take pronpt and appropriate renedial

action, ‘reasonably calculated to end the harassnent.” WAltnan v.
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International Paper Co., 875 F.2d 468, 479 (5th Cr. 1989) (quoting

Jones v. Flagship Int’l, 793 F.2d 714, 719-20 (5th Cr. 1986),

cert. denied, 479 U S. 1065 (1987)).

To sone extent, Title VII cases may be hel pful in determ ning
whi ch school officials nmake personnel decisions on behalf of the
school board. But our willingness to hold a school district |iable
based on the intentional inaction of its supervisory enpl oyees does
not nean that Title | X clains are governed by Title VII law. Wen
a school board confers on a school official the power to take such
personnel actions, it nakes a deli berate, considered judgnent about
what sort of |eadership the district should have; it decides who
acts for the board. W have rejected the agency theory and Title
VI’ s constructive-notice theory because they viol ate the principle
that penalties for failures to conply with conditions on the
di sbursenent of Spending C ause funds are contractual in nature.
Wthout notice of potential liability for the negligence of
supervi sory enpl oyees, the governnment may not inpose danmages on a
school board based on its acceptance of Title I X funds. However,
the connection to board action is stronger and the need for notice
of potential liability weaker when the board projects its authority
by granting an enployee the power to hire, fire, and nake other
enpl oynent deci si ons. Neither the text of Title IX nor the
Franklin deci sion gave the board notice that the district would be
liable for Contreras’s sexual abuse, even if the district’s
managenent was negligent. But Franklin's endorsenent of a private

cause of action should have put the board on notice that it would
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be liable if it installed school |eadership that intentionally
discrimnated on the basis of sex. Reading Franklin to inpose
liability only where the board itself knows of a student’s sexual
harassnment at the hands of a teacher woul d nake the private cause
of action nearly neaningl ess.

As in Title VII cases, “[what is appropriate renedi al action
W Il necessarily depend on the particular facts of the case —the
severity and persistence of the harassnent, and the effectiveness
of any initial renedial steps.” Wiltman, 875 F.2d at 479. o
course, pronpt termnation or suspension of the offender would
ordinarily be sufficient. In sone situations, transferring the
teacher to another school m ght be adequate. But nerely reporting
the abuse to superiors or to law enforcenent is insufficient.
Anyone can make reports. I ndeed, Texas law inposes a duty to
report child abuse. See Tex. Fam Code Ann. 8§ 261.101(a) (West
1996) (requiring an inmmediate report to state authorities by any
“person having cause to believe that a child s physical or nental
health or wel fare has been or may be adversely affected by abuse or
neglect”); id. 8 261.101(b) (“If a [teacher] has cause to believe
that a child has been or may be abused or negl ected, the [teacher]
shal | make a report not |later than the 48th hour after the hour the
[teacher] first suspects that the child has been or may be abused
or neglected.”). In order to qualify as a supervisory enployee
whose knowl edge of abusive conduct counts as the district’s
know edge, a school official nmust at | east serve in a positionwth

the authority to "repudi ate that conduct and elimnate the hostile
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environnent” on behalf of the school district. Nash v.

El ectrospace System 1Inc., 9 F.3d 401, 404 (5th Gr. 1993) (per

curianm) (enphasis supplied).
V.

By instructing the jury that the school district could be
liable for the negligence of its enployees, the district court
msstated Title I X |aw. Consequently, we reverse the judgnent.

Finally, we note that the district court’s jury instructions
did not confine any award of damages to the acts of discrimnation
chargeabl e to the school district. Under the standard we announce
today, the school district can be liable, if at all, only for the
damages caused by its intentional acts of discrimnation. |f the
conduct has ceased by the tine a supervisory enpl oyee of the sort
we describe here learns of it, thereis no liability in a private
suit for that conduct based on sone personal failure to take
“proper renedial action” thereafter.

REVERSED AND REMANDED
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