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JOHN M DUHE, JR, Circuit Judge:

We consider for the first tinme the reach of Congress’s
authority to enact under the Commerce C ause the Child Support
Recovery Act, 18 U . S.C. 8§ 228, which makes it a federal crine to
“Wllfully fail[] to pay a past due support obligation wth respect
to a child who resides in another state.” W conclude that the Act
passes constitutional nuster under Congress’s plenary powers to
regul ate both the use of the channels of interstate commerce and

persons or things in interstate conmmerce. Accordingly, we reverse



and remand for proceedi ngs consistent with this opinion.
BACKGROUND

In May, 1994, a Texas state court ordered Defendant- Appel |l ee
Keit h Dougl as Bail ey to pay $500 per nmonth in child support for his
four-year-old son. Thereafter, Bailey established residence in
Tennessee and ceased, at |least for a period of tine, to make the
court-ordered paynents, a violation of the state court order. The
Governnent, in the United States District Court for the Western
District of Texas, responded by charging Bailey with violation of
the Child Support Recovery Act (“CSRA’ or “Act”), 18 U S. C. § 228.
Bailey noved to dismss the charge on the ground that § 228
represents an unconstitutional exercise of Congress’s legislative
power. The district court agreed and di sm ssed the charge, hol di ng
that the CSRA exceeds Congress’s authority under the Conmerce
Cl ause.

The court offered two reasons in support of its holding.
First, relying on the Suprenme Court’s express reluctance in United

States v. Lopez, 115 S. . 1624, 1632 (1995), to involve federal

courts in famly law matters, the court found constitutionally
suspect Congress’s attenpt to regulate the famlial relationship

between M. and Ms. Bailey. See United States v. Bailey, 902 F.

Supp. 727, 728 (WD. Tex. 1995). Second, the court cited
federalism concerns, stating both that the CSRA is an
unconsti tuti onal f eder al I ncur si on into state crim nal

prosecutions, see id. at 728-29, and that federal courts faced with

defenses challenging the validity of the underlying state court



support order would be forced to review and apply these orders in
violation of principles of federalismand comty. See id. at 729.
| nvoki ng the donestic relations exception to federal jurisdiction,
the court then concluded that the CSRA could not be supported
wthin our constitutional structure. See 1d. The Governnent
tinmely appeals, arguing that the CSRA not only fits confortably
w t hin Congress’s plenary powers under the Comrerce Cl ause but al so
does not inpermssibly upset this nation’s delicate federal -state
bal ance.
DI SCUSSI ON
We review the constitutionality of a federal statute de novo.

See Madison v. Parker, 104 F.3d 765, 767 (5th Gr. 1997). Under

Suprene Court precedent, our review of |egislation enacted under
the Commerce Clause is circunscribed by a rational basis inquiry.
This Court, therefore, may invalidate | egi sl ation enacted under the
Comrerce Clause only if it is clear that there is no rational basis
for a congressional finding that the regqulated activity

sufficiently involves interstate commerce. See, e.q., Hodel wv.

Virginia Surface Mning & Reclamation Ass'n, Inc., 452 U S. 264,
276 (1981).

The CSRA punishes the “wiillful[] fail[ure] to pay a past due
support obligation with respect to a child who resides in another
State.” 18 U.S.C. § 228(a). The statute defines “past due support
obligation” as “any anount--(A) determ ned under a court order or
an order of an admnistrative process pursuant to the law of a

State to be due froma person for the support and nai ntenance of a



child or of a child and the parent with whomthe child is |iving;
and (B) that has remai ned unpaid for a period | onger than one year,
or is greater than $5,000.” 18 U. S.C. 8§ 228(d)(1).

Congress was notivated to enact the CSRA partly by statistics
revealing the growing poverty within single-famly hones and the
observation that financial support fromnoncustodial parents could
conbat that poverty. See HR Rep. 102-771, at 5 (1992). The
House Judiciary Comrittee reported that in 1989, approximtely $5
billion of the $16.3 billion due in child support payments renai ned
unpaid. See id. The Conmmttee enphasized that this deficit is
“unacceptably high,” especially “in interstate collection cases,
where enforcenent of support is particularly difficult.” 1d. In
fact, the Commttee found that nore than one-half of the custodi al
parents in interstate cases recei ved support paynent s
“occasionally, seldom or never,” id., largely because delinguent
parents were maki ng “a nockery of State | aw by fl eeing across State
lines to avoid enforcenent actions by State courts and child
support agencies.” 138 Cong. Rec. H7324, H7326 (daily ed. Aug. 4,
1992) (statenment of Cong. Hyde). Recognizing that state
extradition and enforcenent “remains a tedi ous, cunbersone and sl ow
met hod of collection,” see HR Rep. No. 102-771, at 6, Congress
enacted the CSRA “to strengthen, not to supplant, State enforcenent

efforts.” 138 Cong. Rec. at H7326 (statenent of Cong. Hyde).

I
The Comrerce C ause delegates to Congress the power to
“regul ate Commerce with foreign Nations, and anong the several
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States, and with the Indian Tribes.” U S. Const. art. I, 8 8, cl.
3. Early on, the Suprene Court defined Congress’s Comerce C ause
powers broadly, rejecting the suggestion that “commerce” is
narromly limted only “to traffic, to buying and selling, or the

i nterchange of comodities.” See G bbons v. (Ogden, 22 U S (9

Wheat) 1, 189 (1824). The Court announced, “Commerce undoubtedly
is traffic, but it is sonmething nore: it is intercourse. | t
descri bes the commercial intercourse between nations, and parts of
nations, inall its branches, and is regul ated by prescribing rul es
for carrying on that intercourse.” Id. at 189-90. Since the
earlier part of this century, the Court has given breadth to
G bbons’s pronouncenent and has greatly expanded Congress’s
authority under this C ause.

The Suprene Court recently sumrari zed t he scope of Congress’s
Comrerce Clause powers, identifying three aspects of interstate
comerce that Congress may regulate: (1) “the use of the channels
of interstate comerce[;]” (2) “the instrunentalities of
interstate conmmerce, or persons or things in interstate conmerce,
even t hough the threat may cone only fromintrastate activities[;]”
and (3) “those activities having a substantial relation to
interstate commerce.” See Lopez, 115 S. C. at 1629 (hol ding that
18 U S.C. 8 922(qgq), the @un Free School Zones Act, exceeded
Congress’s conmmerce powers because the Act did not regulate
econom c activity and contained neither a jurisdictional elenent
requiring an interstate nexus nor an express legislative history

explaining the Act’'s connection to interstate commerce). e



conclude that the activity regulated by the CSRA falls within the
first and second categories of perm ssible regulation and therefore
find that the CSRA is a constitutional exercise of Congress’s
conmerce powers.! W decline to reach the question whether the
CSRA may al so be upheld under the third category.?
A

Bai |l ey chall enges the constitutionality of the CSRA first on
the basis that the Act, by its terns, |acks a jurisdictional nexus
to interstate comerce. The CGovernnent replies that because the
CSRA operates only when the noncustodial parent and his child
reside in different states, a sufficient nexus exists to support
jurisdiction. Bailey responds that this requirenent is sinply a
condition precedent guaranteeing only the diversity of state
residence that does not, on its face, inplicate interstate

commerce. W find Bailey's argunent unpersuasive.

1Six other circuits have considered the constitutionality of
t he CSRA under the Commerce O ause and have found it constitutional
for various reasons. See United States v. Johnson, No. 96-4323,
1997 WL 283447 (4th CGr. My 30, 1997); United States v. Parker,
108 F.3d 28 (3d Cr. 1997); United States v. Bongiorno, 106 F. 3d
1027 (1st Cir. 1997); United States v. Hanpshire, 95 F. 3d 999 (10th
Cr. 1996), cert. denied, 117 S. C. 753 (1997); United States V.
Mussari, 95 F. 3d 787 (9th Gr. 1996), cert. denied, 117 S. C. 1567
(1997); United States v. Sage, 92 F.3d 101 (2d Cr. 1996), cert.
denied, 117 S. C. 784 (1997). Unl ess otherwi se indicated, we
express no opinion as to our acceptance or rejection of the
reasoni ng enpl oyed therein.

2We are puzzled by the dissent’s | engthy focus on the probl ens
attendant with the invocation of the “substantially affects”
category in the instant case. See infra Part |I.A As the dissent

itself recogni zes, we make no effort to defend the
constitutionality of the CSRA on the basis that the failure to pay
court-ordered child support “substantially affects” interstate
conmer ce.



We note as an initial matter that Bailey is correct in his
prem se that the diversity of residence between parent and child
alone is insufficient to bestow upon Congress the power to regul ate
under the Commerce  ause. If we were to so hold, we would
unwi ttingly open the floodgates to allowi ng Congress to regul ate
any and all activity it so desired, even those activities
traditionally reserved for state regulation, so |long as opposing
parties are diverse. W need not entertain this fear, however,
because in CSRA |litigation, there is nore than just the
satisfaction of the diversity-of-residence requirenent; there is
that plus the debt created by the state support order.?3 As
di scussed below, these in tandem are sufficient to support the
constitutionality of the CSRA

The first category of regulation, “the channels of interstate
comerce,” refers to “the interstate transportati on routes through

whi ch persons and goods nove.” United States v. Parker, 911 F.

Supp. 830, 842 (E.D. Pa. 1995), rev’'d. on other grounds, 108 F.3d

28 (3d Cr. 1997). The second category, “the instrunentalities of
interstate commerce, or persons or things in interstate commerce,”
i ncludes “regul ation or protection pertaining toinstrunentalities

or things as they nove in interstate coonmerce.” United States v.

3Because the creation of the debt is wholly intrastate and
because such debt gains interstate characteristics only when one
parent noves out-of-state, sone argue that the jurisdictional nexus
supporting the CSRA really is diversity of residence and thus take
issue with our statenent that diversity alone is not enough. W
di sagr ee. It does not matter that the creation of the debt is
whol |y intrastate. That fact becones irrelevant once one party
nmoves out-of-state, because it is at this point, and not before,
that the governnent has jurisdiction under the CSRA

7



Kirk, 105 F.3d 997, 1008 (5th Cr. 1997) (en banc) (per curium

(opi nion of Jones, J.) (enphasis added), petition for cert. filed,

65 U S.L.W 3756 (U.S. My 5, 1997) (No. 96-1759). Bailey's
obligation, or debt, to his son not only inplicates the use of the
channel s of interstate commerce but alsois itself a thing fl ow ng
ininterstate commerce. Bailey s obligation thus falls within the
constitutional powers of Congress to regulate for these two
reasons.

As to the first category, the child support obligation--nmade
interstate in nature as a direct consequence of the diversity
requi renent inposed upon the obligor and the obligee--can be
satisfied normally by a paynent that necessarily nust nobve in

interstate commerce.* The nmechanism used to conplete this

“The di ssent assails our position as unsupported by the text
of the Act, asserting that even if one assunes interstate child
support paynents “normally” travel in interstate channels, their
regul ati on under the Comrerce Clause is unjustified because “the
CSRA does not require the use of channels or instrunentalities of
interstate commerce as a prerequisite to federal regulation.” See
infra Part 1.C. W find this argunent infirm \Wether the CSRA
does or does not require delingquent parents to use the channels or
instrunmentalities of interstate comerce is wholly irrelevant. The
dissent’s position belies its reluctance to accept the econom ¢ and
practical realities incident to the collection of child support
paynments involving a parent and child living in different states.
It stretches our collective inmagi nations to summon one exanpl e when

conpliance with child support orders wll not “require[] the
regul ar novenent of noney and communi cations across state lines.”
Bongi orno, 106 F.3d at 1032. I ndeed, the custodial parent’s
attenpts to collect past due support wll involve the mil,

t el ephone, and tel egraph. See United States v. Nichols, 928 F.
Supp. 302, 312 (S.D.N. Y. 1996), aff’d., No. 96-1742, 1997 W. 28004
(2d Cr. May 23, 1997) (unpublished). And the delinquent parent’s
paynment of that support wll involve the sane. So, while “the
record [may not] denonstrate that the child support order in the
instant case required M. Bailey to use” interstate channels,
see infra Part |.C., we are hard pressed to i magi ne either how Ms.
Bai | ey woul d seek collection of (from Texas), or how M. Bail ey
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transaction could be the mail, a wire, an electronic transfer of

funds, or some other interstate channel. See Mussari, 95 F.3d at

790; see also N chols, 928 F. Supp. at 314. Regardl ess of the

mechani smused, the paynent obligation and the paynent itself wll
be placed in the flow of interstate commerce as they invoke the
channels or instrunentalities of comerce anong the severa
states.® Bailey' s situationillustrates this point: a resident of
Tennessee, Bailey can satisfy his court-ordered support obligation
to his child in Texas only by maki ng paynents that will cross state
lines. His paynent, therefore, nust of necessity invoke interstate

transportation routes. Congressional authority will continue to

woul d send or have sent (from Tennessee), the court-ordered child
support paynents w t hout i nvoki ng the channels or instrunentalities
of interstate commerce.

We admit confusion at the dissent’s insistence on invoking
Lopez as authority in contradiction to our position. The dissent
posits that:

[ulnlike statutes that contain a jurisdictional
nexus el enent ‘which would ensure, through case-by-
case inquiry, that the [J[activity] in question
affects interstate commerce,’ Lopez, 115 S. C. at
1631, t he CSRA regul ates every interstate
obligation, wthout exception.

By its express terns, therefore, the CSRA does not

regul ate t he use of t he channel s or
instrunmentalities of interstate commerce, but
indiscrimnately regulates all child support
payment s.

See infra Part |.C.

First, we reiterate that Lopez is inapplicable to our discussion
today as it involves solely the interpretation of the
“substantially affects” category, which we decline to invoke here
as a constitutional justification for the CSRA Second, in any
event, Lopez is readily distinguishable. Whereas the Qun-Free
School Zones Act of fered no neans by which courts coul d ensure that
a nexus between the regulated activity and interstate commerce
exi sted, the CSRA expressly limts its reach to those child support
debts that cross state |ines. See Bongiorno, 106 F.3d at 1033;
Ni chols, 928 F. Supp. at 312-13.




exi st over defendants in CSRAlitigation as |l ong as the transaction
contenplated by the state court order flows in interstate

commerce.® See, e.q., Associated Press v. NLRB, 301 U S. 103, 128

(1937) (holding that the Associated Press’'s not-for-profit

newsgat hering activities “anount[ed] to comrerical intercourse .
within the neaning of the Constitution” because it “invol ve[d]

the constant use of channels of interstate . . . conmmunication”),

cited i n Canps Newf ound/ Onvat onna, Inc. v. Town of Harrison, No. 94-

1988, 1997 W 255351, at *10 (U.S. May 19, 1997).
As to the second category, the child support obligationitself

is athing of coomerce that has acquired an interstate character.’

That the CSRA is invoked whether the noncustodial parent
flees across state lines to avoid his paynent obligation or the
noncust odi al parent takes advantage of the custodial parent and
child s novenent out-of-state as occasion to stop paynent is
irrelevant in assessing the constitutionality of the CSRA. Either
circunst ance “t akes advantage of the barriers to enforcenent posed
by state lines.” Ni chols, 928 F. Supp. at 315. Al t hough sone
| egislative history indicates the CSRA was notivated to punish a
noncust odi al parent’s flight to avoid paynent, other |egislative
history indicates that that situation was not the exclusive focus
of the CSRA. See HR Rep. No. 771, at 6. Moreover, the text of
the statute is not predicated upon the defendant’s flight; it is
predi cated sinply on the willful failure of the noncustodial parent
to pay an interstate debt. |In any event, Bailey' s challenge to the
constitutionality of the CSRA on this ground nust fail as applied
inthe instant case because Bailey hinself fled across state |ines.

'Defining “comerce” as “tantanmpbunt to ‘trade,’” the dissent
crisply states that child support obligations are not conmerce:
“They are unilateral obligations, not bilateral comercial

transactions . . . . Consequently, child support paynents do not
entail a quid pro quo, the defining characteristic of a commerci al
transaction.” See infra Part 1.B. These are bald assertions
i ndeed, and the cases cited in support are wunavailing. That

“commerce” has been defined to include “trade,” see, e.q., Canps
Newf ound/ Ownat onna, 1997 W. 255351, at *5; United States V.
Robertson, 115 S. Q. 1732, 1733 (1995) (per curium; United States
V. South-Eastern Underwiters Ass’'n, 322 U S. 533, 539 (1944);
Jordan v. Tashiro, 278 U. S. 123, 127-28 (1928); Wl ton v. M ssouri,
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See Bongi orno, 106 F.3d at 1032; Mussari, 95 F.3d at 790. Thi s

debt continues to nove in interstate commerce as long as the
obligor and obligee reside in different states and as |l ong as the
debt actually exists. Both the contenplated paynent and the
obligation, therefore, independently formthe nexus to interstate
commer ce.
B

Challenging the Act’s constitutionality wunder the first
category of Commerce C ause authority, Bailey next argues that by
regul ating his breach of a state court order, the CSRAin actuality
inperm ssibly allows federal courts to exercise jurisdiction over

his failure to use interstate channels of comerce. Bai | ey

91 U S. 275, 280 (1875), does not conpel the conclusion, as the
di ssent woul d have us believe, that “comerce” islimted to trade.

Were we to support such a narrow definition, we would find
ourselves inimcal to those cases holding, for exanple, that it is
interstate commerce to transport a wonman fromone state to anot her
in a comon carrier, Hoke v. United States, 227 U S. 308, 320-23
(1913); to carry across a state line in a private autonobile five
quarts of whiskey intended for personal consunption, United States
v. Sinpson, 252 U S. 465, 467 (1920); and to transmt information
over interstate telegraph lines, Pensacola Tel. Co. v. Wstern
Union Tel. Co., 96 U S. (6 Oto) 1, 11 (1877), all cited in South-
Eastern, 322 U S. at 549.

The construction of the term “comrerce” is a practical one and
enbraces economc activity beyond that which is traditionally
consi dered comrerce. See Lopez, 115 S. C. at 1636-37; see also
Swft & Co. v. United States, 196 U. S. 375, 398 (1905). Child
support obligations and their ensuing paynents constitute economc
activity and are thus properly the subject of Comerce C ause
regulation. See, e.q., Parker, 108 F.3d at 31 (“Failure to nake
requi red paynents gives rise to a debt which inplicates economc
activity.”); Hanpshire, 95 F. 3d at 1003 (hol di ng that court-ordered
obligation to pay noney interstate is economc activity regul able
by Congress); Sage, 92 F.3d at 105 (“This [CSRA] case invol ves
matters that plainly neet [the definition in G bbons v. Ogden, 22
US (9 \Weat) 1, 189 (1824)] of conmmerce anong the several
St at es. The Act presupposes intercourse, an obligation to pay
money, and the intercourse concerns nore States than one.”).
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mai ntains that the CSRA, when reduced to its essence, is not a
regulation of already existing commerce but a jurisdictional
bootstrap enacted by Congress to force individuals to use
interstate commerce. These argunents |lack nerit.
1

Addressing Bailey's first contention, we point out that the
CSRA is not a regulation of the nonuse of interstate channels.
Bai | ey nade use of the interstate channels, as contenpl ated by the
CSRA, the nmonment he noved away from Texas without fulfilling his

child support obligation.® See Canps Newf ound/ Owat onna, 1997 WL

255351, at *5 (observing that "the transportati on of persons across
state lines . . . has long been recognized as a form of

‘commerce’.” (citing Edwards v. California, 314 U. S. 160, 172 &n.1

(1941) (noting that “[i]t is immterial whether or not the
transportation is commercial in character”))). He hinself thereby
placed the debt in the flow of interstate commerce. Bai | ey,
therefore, is not doing nothing. Moreover, by failing to pay his
debt, he is wllfully violating a state court order requiring him
to do sonething, viz., to consunmate an interstate transaction

Hi s delinquency serves only to frustrate this consunmation. The

8By this reasoning,” the dissent conjectures, “any person
moving to another state ipso facto federalizes all his financial
obligations, and ‘utilizes’ the channels of interstate conmerce,
merely by crossing a state line.” See infra note 12. Qur opinion
today holds nothing of the sort, and the dissent’s attenpt to
characterize it otherwise is tortured. Qur opinion does not stand
for the proposition that all interstate financial obligations are
subject to federal regulation but only that congressional attenpts
at the federal enforcenent of such obligations are, once state
initiatives have fail ed.

12



CSRA, designed to address this problem seeks to prevent the
frustration of an interstate commercial transaction that otherw se
woul d have occurred absent the defendant’s dereliction. It is thus
subject to federal control for that reason. W agree with the
Second Circuit that “[i]f Congress can take neasures under the
Comrerce Clause to foster potential interstate conmerce, it surely
has power to prevent the frustration of an obligation to engage in
comerce.” Sage, 92 F.3d at 105-06 (hol di ng CSRA constitutional on
grounds that it is valid regulation of instrunentalities of, or
things or persons noving 1in, interstate conmmerce); accord
Hanpshire, 95 F. 3d at 1003. Suprene Court precedent supports this
posi tion.

| n Dahnke-VWal ker MI1ling Co. v. Bondurant, 257 U S. 282, 286

(1921), the defendant, a Kentucky farnmer, contracted wth a

Tennessee corporation to deliver wheat via rail cars to the
corporation’s Tennessee flour mll. The farner sent sone wheat but
refused to deliver the rest, and the flour mll sued in Kentucky
state court for breach of contract. 1d. The farner insisted the

contract was invalid insofar as the plaintiff had failed to satisfy
a Kentucky statute i nposing conditions on out-of-state corporations
contracting with local entities. 1d. Rejecting this defense, the
Court held that the state statute did not afford the farnmer relief
because it was “repugnant to the comrerce clause” insofar as the
contract was “a part of interstate commerce, in which the plaintiff
lawfully could engage wi thout any perm ssion from the state of

Kent ucky.” ld. at 292-93. The Court therefore rejected, on
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Comrerce (O ause grounds, the farnmer’'s attenpt to frustrate the
satisfaction of his obligation to pay on the interstate contract.

Al t hough the instant case involves an obligation arising from
a court order, not a contract, the premse is the sane: as was
true of the farnmer’s contractual obligation, Bailey' s obligation to
send noney across state lines imerses himin comerce anong the

several states. See Sage, 92 F.3d at 106; United States v. Lew s,

936 F. Supp. 1093, 1097 (D.R 1. 1996) (characterizing CSRA as
statute that essentially penalizes the failure to pay aninterstate
debt, and citing First GCrcuit case holding that debt collection
directly involves interstate commerce (citationonitted)); see also

Sonneborn Bros. v. Cureton, 262 U. S. 506, 515 (1923) (hol ding that

contracts for interstate sale and delivery of oil are “transactions
[that] are interstate conmmerce in its essence”). Furthernore, it
cannot be overlooked that if we were to accept Bailey s nonuse
reasoni ng, “Congress would be permtted to regulate parents who
underpay their required child support but not parents who fail to
pay their required child support at all. Such an interpretationis
unfat homable.” Lew s, 936 F. Supp. at 1097.

We pause to note that even if Congress sought, through the
CSRA, to regul ate the nonuse of interstate channels, it would still
be within its constitutional conmand to do so. The Suprene Court
has often held, in several contexts, that the defendant’s nonuse of
interstate channel s al one does not shield himfromfederal purview

under the Commerce ( ause. In Heart of Atlanta Mtel, Inc. V.

United States, 379 U S. 241, 250 (1964), the Court upheld Commerce
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Cl ause jurisdiction over a local notel that failed to engage in
interstate commerce when it refused to rent roons to bl ack guests.
The Court held that by failing to rent the roons, the hotel
inhibited black travelers from crossing state lines and thus
obstructed i nterstate comerce that otherw se woul d have occurred.

|d. at 253. In Standard Gl Co. v. United States, 221 U S. 1, 68

(1911), the Court upheld the Sherman Act, 15 U.S.C. 88 1, 2, as
perm ssi bl e congressional action under the Comrerce C ause. The
Sherman Act prohibits restraints of trade and obstructions of
interstate coomerce in order to facilitate comerce that otherw se
woul d occur absent the defendant’s nonopolistic behavior. Finally,

in United States v. Geen, 350 U S 415, 420 (1956), the Court

found constitutional the Hobbs Act, 18 U S C § 1951, which
puni shes “interference wth interstate commerce by extortion,
robbery or physical violence [by] . . . outlawfing] such

interference ‘in any way or degree. To accept Bail ey’ s nonuse
argunent woul d nean, as enphasized by the Second Crcuit, that
“Congress woul d have no power to prohibit a nonopoly so conplete as
to thwart all other interstate comrerce in a line of trade[;]” or
to puni sh under the Hobbs Act “sonmeone who successfully prevented

interstate trade by extortion and nurder.” Sage, 92 F.3d at 105.°

Qur position should not be taken to support “the nore radical
proposition that Congress is enpowered to regulate the passive
failure of individuals to engage ininterstate conmerce,” seeinfra
note 15, as the dissent argues, for we say nothing of the sort.
The cases cited herein hold that Congress has the power under the
aegis of the Comerce CCause to prevent the obstruction of
comerce. Bailey's “intentional refusal to satisfy [his] debt is
as nmuch an obstruction of commerce between the states as any act”
made unl awful by the public accommobdati ons provisions of the G vil
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Moreover, we disagree with those who attenpt to distinguish

these cases as concerned wth sonmething nore traditionally

comercial than the paynent of child support obligations. The
paynment of support obligations is indeed commercial; it involves
the transfer of noney fromone hand to another. 1In fact, nothing

could be nore comercial.® That the underlying reason for the
obligation relates to a matter of donestic relations does not
detract fromthis position.
2

In response to Bailey' s jurisdictional bootstrap argunent, we
enphasi ze t hat Congress di d not i npose the underlying obligationto
pay child support. The CSRA applies only when the defendant has
violated a state court order inposing upon him that obligation
The state court order, therefore, not the CSRA, obliges Bailey to

pay, and his volitional novenent out of state, in tandemw th his

Ri ghts Act of 1964, by the Sherman Act, or by the Hobbs Act. See
Mussari, 95 F.3d at 790.

¥The di ssent inpugns this statenent as ipse dixit and as an
invitation to Congress “to regulate all financial transactions.”
See infra Part |.B. its attack is a m scharacterization of our
holding, which is |limted only to the interstate paynent and
collection of child support obligations and nothi ng nore.
Furthernore, we pause here to note that the Suprenme Court has
expl ai ned that conmerce exi sts anong the several states where there

is “a ‘continuous and indivisible stream of intercourse anong the
states’ involving the transm ssion of |arge suns of noney and
communi cations by mail, tel ephone, and telegraph.” United States

v. Shubert, 348 U. S. 222, 226 (1955) (quoting South-Eastern, 322
U S. at 541 (holding that insurance business falls within aegis of
Comrerce C ause because it is marked by, inter alia, collection of
prem uns and paynents of policy obligations)); accord Bongiorno,
106 F.3d at 1031 (holding CSRA constitutional wunder Conmerce
Clause); United States v. Hopper, 899 F. Supp. 389, 393 (S.D. Ind.
1995) (sane).
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W llful failure to fulfill that obligation, places that obligation
ininterstate commerce. Congress has sinply brought its Article I,
section 8 powers to bear on an activity which now carries the
mettle of an interstate transaction. For the reasons above, we

hold the CSRA falls within Congress’s Commerce Cl ause authority.

|1

A
Bailey next argues that the CSRA transgresses state
soverei gnty by runni ng afoul of the donestic relations exceptionto
diversity jurisdiction, an exception that has not recei ved express
constitutional acceptance but nonetheless is respected by federal

courts. See, e.q. Ankenbrandt v. Richards, 504 U S. 689, 693-94

(1992); Barber v. Barber, 62 US. (21 How ) 582 (1858). The

donestic relations exception obtains from the diversity

jurisdiction statute, 28 U S.C. § 1332, see Ankenbrandt, 504 U.S.
at 700-01, and therefore it has no application where, as here,
there exists an independent basis for federal jurisdiction. The
instant action is based not on diversity but on an express grant of
jurisdictional authority under 28 U.S.C. 8 1331. Because this case
clearly arises under this Court’s federal question jurisdiction,
the donestic relations exception presents no bar.

Moreover, any analogy to the donestic relations exception
fails. Federal courts have Ilong divested thenselves of
jurisdiction over only the i ssuance of divorce, alinony, and child
cust ody decrees, finding that such donestic relations matters are
within the uni que province of state courts to decide. See id. at
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703-04 (articulating policy considerations behind exception). The
CSRA in no way endeavors to regulate this hallowed ground;? it
seeks nerely to enforce a child support order already pronul gated
by a state court. The only aspect of donestic relations inplicated
ina CSRAlitigationis the famly | aw character of the underlying
support order. That al one, however, is insufficient to invoke the
donestic relations exception to federal courts’ otherw se proper
jurisdiction. See id. at 706-07 (holding that donestic relations
exception did not bar a case involving all eged sexual and physi cal
abuse commtted by plaintiff’s fornmer husband against their
chil dren because case did not invol ve i ssuance of divorce, alinony,

or child custody decree); see also Lews, 936 F. Supp. at 1106

(citing cases involving underlying divorce or child custody
proceedi ngs in which federal courts exercised jurisdiction despite
donestic rel ations exception because actual claimbeing litigated
did not involve famlial relations).

Qur decision today does not stray from our prior holding in

Rogers v. Janzen, 891 F.2d 95 (5th GCr. 1989). Rogers is a

diversity action between fornmer spouses in which the plaintiff

sought danmages for enotional distress suffered when her forner

1The di ssent presents no support for its untenable position
to the contrary. Apparently ignoring our discussion here, the
di ssent contends that the CSRA i ntrudes upon matters of famly | aw,
t hereby “subverting the federal system” See infra Part |I.A The
di ssent fails to recogni ze, however, that the i nposition of federal
penalties for the failure to pay child support does not occasion a
“federal intervention in the field of famly law,” as it clains,
but rather is akin to enforcenent actions “over which the federal
courts have long accepted jurisdiction.” United States v. Kegel,
916 F. Supp. 1233, 1235 (M D. Fla. 1996).
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husband all egedly sexually abused their daughter and denied her
access to the child. Id. at 96. W held that although the
plaintiff’s clainms sounded in tort and thus did “not fall squarely
wthin the traditional scope of the field of donestic relations,”
federal court resolution was inappropriate because hearing the
claim would necessitate that type of inquiry into the nmarita
relationship better conducted by state courts. Id. at 98. We
explained that at the heart of the plaintiff’s suit was the
allegation that her fornmer husband had sexually abused their
daught er. Id. Federal court resolution of this issue would
therefore require relitigation of factual determ nations nade by
the state court prior toits custody award and thus create the risk
of incongruous federal and state decrees. |d.

Significantly, we suggested that had the plaintiff’s action
been “one in which the court need only deci de whet her an al ready-
set custody or child support award has been conplied with,” federal
jurisdiction would have been proper. Id. (internal quotations
omtted). The case before us involves just that. Federal courts
need not resuscitate final state court proceedings to enforce the
underlying child support order. W need only press upon Bail ey the
great weight of the federal courts in an effort to conpel himto
fulfill his legal obligations under state |aw.

B
1
Bail ey next argues that the CSRA offends principles of

federalismand comty. He insists the Act calls for federal review
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and application of state court orders and thereby increases the
possibility of federal courts upsetting the federal-state bal ance
of power established by the Constitution. The district court in
Mussari illustrated the alleged offense to our federal structure
this way:

A defendant being prosecuted under the CSRA could
arguably defend the action by challenging the
validity of the underlying state court support order.
Either the federal court would be forced to review
the support order, or stay the pending federal
crimnal case while the support order is collaterally
attacked in state court. Neither of these scenarios
is desirable in light of the principles of comty and
the speedy trial provisions federal courts are bound
by in crimnal nmatters.

United States v. Mussari, 894 F. Supp. 1360, 1367 (D. Ariz. 1995),

rev'd., 95 F.3d 789 (9th G r. 1996), cert. denied, 117 S. C. 1567

(1997). We adopt the succinct response of the court in United

States v. Ganaposki, 930 F. Supp. 1076, 1083 (M D. Pa. 1996):

[ T] he CSRA goes no further than the enforcenent of

state court decrees and is not an attenpt by Congress

to legislate with respect to the anount of child

support paynents in any particular case; any ruling

t hat support nust be paid and the anmount to be paid

is left to the states.
A CSRA prosecution turns only on the defendant’s violation of a
state court order. It does not turn on the fairness of the order,
t he reasons underlying the state court’s i ssuance of the order, the
defendant’s relationship with his children or fornmer spouse, or any
other matter involving relitigation of a famly |l|aw issue.
Moreover, there is no |language in the CSRA allowng the federa
court to | ook beyond the four corners of the state child support

order or permtting the defendant to collaterally attack the state
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court order in federal court.
2

Bai | ey al so questions whet her Congress, in enacting the CSRA,
has intruded upon the states’ traditional domnion to enact
crimnal laws. In the interests of federalismand comty, Bailey
di sputes Congress’s authority to crimnalize that behavior, viz.
the willful failure to pay court-ordered child support, which sone
states have chosen specifically not to address, for whatever
reasons. Moreover, he contends that when Congress crimnalizes
conduct already condemmed by a state, as Texas has done here, see
Tex. Penal Code Ann. § 25.05 (West 1993), it insults the delicate
bal ance between federal and state crimnal jurisdiction. See,

e.q., United States v. Ennobns, 410 U S. 396, 411-12 (1973).

Bailey’s argunent fails to recognize that principles of
federalism and comty are not conprom sed when the regul ated
activity falls inside constitutionally-defined perineters of
congressional control. Concluding that the CSRA survives a
Comrerce Cause challenge, we cannot now say Congress has
inproperly arrogated the state’'s prerogative to penalize the
W llful failure to pay child support; Congress draws its authority
tocrimnalize the sane fromits plenary powers under the Conmerce
Cl ause.

C

Bai |l ey next argues that the CSRA tranples upon the state’'s

sovereign right to legislate in matters of famly law and thus

contravenes the Tenth Amendnent. W find no nerit in this
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posi tion. The Tenth Anmendnent provides that “the powers not
del egated to the United States by the Constitution, nor prohibited
by it tothe States, are reserved to the States respectively, or to
the people.” U S Const. anmend. X. “In acase. . . involving the
division of authority between federal and state governnents, the .

inquiries [under the Comrerce C ause and the Tenth Anmendnent]
are mrror imges of each other. If a power is delegated to
Congress in the Constitution, the Tenth Anmendnent expressly
di sclains any reservation of that power to the States; if a power
is an attribute of state sovereignty reserved by the Tenth
Amendnent, it is necessarily a power the Constitution has not

conferred on Congress.” New York v. United States, 505 U S. 144,

156 (1992).

When Congress enacted the CSRA, it acted pursuant to its
del egat ed powers under the Commerce Clause. It did not usurp the
state’s police powers to regulate purely intrastate matters of
famly or crimnal |aw Penal i zing those who willfully fail to
conply with child support obligations, the CSRA regul ates purely
private conduct and nmakes no attenpt to regul ate states as states.
See id. In fact, the legislative history indicates the CSRA is
designed to aid state efforts, which unfortunately often are
unsuccessful, to enforce interstate support orders. The CSRAin no
way intends to supplant them Bailey' s Tenth Anendnent argunent

therefore fails.

CONCLUSI ON
For the reasons di scussed above, we find the constitutional
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obj ecti ons unavailing. The CSRA does not exceed Congress’s powers
under the Commerce C ause nor does it encroach on matters within
the province of state sovereignty. Federal jurisdiction is

therefore proper. W accordingly REVERSE and REMAND.

ENDRECORD
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JERRY EE. SMTH, G rcuit Judge, dissenting:

In United States v. Lopez, 514 U S. 549, 115 S C. 1624
(1995), the Court reaffirnmed the fundanmental principle that the
Constitution established a national governnent of enunerated and
limted powers. Accordingly, the Court enphasized that the power
granted to Congress under the Commerce C ause is subject to strict
limts, and it is the duty of the courts to police those limts and
t hereby preserve the federal system

Therefore, | aws enacted under the aegis of the Comrerce O ause
“*must be considered in the light of our dual system of governnent
and may not be extended so as to enbrace effects upon interstate
commerce so indirect and renote that to enbrace them in view of
our conplex society, would effectually obliterate the distinction
bet ween what is national and what is |ocal and create a conpletely
centralized governnent.'” 115 S. C. at 1628-29 (quoting NLRB v.
Jones & Laughlin Steel Corp., 301 U S 1, 37 (1937)). Lopez is a
| andmark, signaling the revival of federalismas a constitutional
principle, and it must be acknow edged as a watershed decision in
the history of the Commerce d ause. !?

The | essons of Lopez are |ost, however, in the instant case.

Rat her than rigorously enforcing the limtations on federal power,

2 This court has recogni zed that Lopez is a | andmark in constitutional |aw,
even if the judges have disagreed as to the precise boundaries of the Conmerce
Cl ause. Conpare United States v. Kirk, 105 F. 3d 997, 999 (5th Cir. 1997) (en banc)
(opi ni on of Hi ggi nbotham J.) (recognizing that “'if Lopez neans anything, it is
t hat Congress’s power under the Comrerce Cl ause nust have sone linmts'”) (quoting
United States v. Rybar, 103 F.3d 273, 291 (3d Cir. 1996) (Alito, J., dissenting))
with id. at 1010 (opinion of Jones, J.) (recognizing that Lopez establishes the
“out er boundary on Congress’s crimnal jurisdiction under the Conmerce C ause”).



as Lopez commands, the panel majority upholds the constitutionality
of a statute that contains no reference to interstate comrerce,
regul ates an activity that is not coonmercial, and i nvades the field
of famly law, a traditional area of exclusive state sovereignty.
Therefore, | conclude that the Child Support Recovery Act (“CSRA’)
flouts the limtations on the Coormerce Cl ause, flies in the face of
Lopez, and threatens to “'obliterate the distinction between what
is national and what is local and create a conpletely centralized
governnent.'” |d. at 1629.

This is a difficult area, and the panel nmgjority has nade a
diligent effort to reconcile the relevant jurisprudence as it
applies to this case. D sagreeing wth the majority's concl usion,

however, | respectfully dissent.

| .

As the Lopez Court recogni zed, see id. at 1626-27, the sem nal
case describing the commerce power is G bbons v. Ogden, 22 U S.
(9 Wheat.) 1 (1824), in which Chief Justice Marshall, witing for
the Court, defined the appropriate nethodol ogy for revi ewi ng an act
of Congress as asking (1) whether the subject of the legislationis
comerce; (2) if so, whether the comerce affects other states; and
(3) whether the | egislation regulates the commerce. |d. at 189-97.
In Lopez, the Court identified three broad categories of activities
that Congress may regul ate under the Commerce Clause. First, it
may regulate the use of the channels of interstate comerce.

Second, it is enpowered to regulate and protect t he
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instrunmentalities of interstate conmerce, or persons or things in
interstate commerce. Finally, it may regulate those activities
that “substantially affect” interstate commerce. |1d. at 1629-30.
None of these categories of comerce |egislation, however,

enconpasses the CSRA

A

Al t hough the authority to regulate intrastate activities that
“substantially affect” interstate comrerce has provided the prinmary
source for the dramati c expansi on of federal power in this century,
as well as the foundation for recent Commerce C ause juri sprudence,
the mpjority wisely declines to defend the constitutionality of the
CSRA by claimng that unpaid child support “substantially affects”
interstate comrerce. In Lopez, the Suprenme Court di savowed t he use
of specul ative economc theories to prove that a given activity
“substantially affects” interstate conmmerce, as the enpl oynent of
such theories would permt Congress to “regulate any activity that
it found was related to the econom c productivity of individua
citizens: famly law (including nmarriage, divorce, and child
custody), for exanple.” I1d. at 1632. Yet that is precisely what
the CSRA purports to do. Consequently, the constitutionality of
t he CSRA cannot be sustai ned under the “affecting comrerce” prong.

The “affecting comrerce” doctrine is a judicial invention
rather than a faithful interpretation of the constitutional text.
The Conmmerce C ause aut horizes Congress to regul ate comrerce anong

the several states, not an activity that affects comerce.
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Li kewi se, G bbons explains that the test of a statute enacted under
the Commerce C ause is whether the | egislation regulates commerce,
not whether it regulates sone activity that affects conmmerce.
| ndeed, G bbons asks whet her the comerce affects other states, not
whet her the activity affects interstate commerce. See G bbons,
22 U.S. at 194-95.1 Neverthel ess, the Suprene Court has presided
over a dramatic expansion of the Comerce Clause in this century,
aut hori zing the federal governnent to regulate any activity that
“substantially affects” interstate commerce. See, e.g., United
States v. Darby, 312 U S. 100, 118-23 (1941); Wckard v. Filburn,
317 U.S. 111, 125 (1942).%

I n Lopez, the Court acknow edged that the “affecting conmerce”
doctrineis alegitimate interpretati on of the Conmerce Cl ause only
insofar as it preserves sone limt on the scope of federal power,
vindicating the principle that the Constitution established a
governnent of enunerated powers and preserving the distinction
between that which is truly national and that which is indeed
local. 1d. at 1634. To illustrate the limtations of the commerce
power, the Court disavowed any use of the “affecting commerce”

doctrine that would justify federal intervention in the field of

13 Neither the constitutional text nor G bbons uses the term“interstate,”
but I will enploy it, as Lopez and ot her construing opini ons have used it al nost
uni versal ly.

14 See Lopez, 115 S. Ct. at 1642-50 (Thomas, J., concurring) (discussing
the evolution of the “affecting commerce” doctrine).
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famly law. See id. at 1632.% Yet the CSRA occasions just such
an intrusion, subverting the federal system by inposing federa
penalties for the failure to pay state-ordered child support.

The Lopez Court warned that if Congress can invoke the
“affecting commerce” doctrine to invade traditional areas of state
sovereignty, such as famly law, “we are hard-pressed to posit any
activity by an individual that Congress is wthout power to
regulate.” 1d. at 1632. Accordingly, the Court recogni zed that
such an expansive interpretation of the Comerce C ause “would bid
fair to convert congressional authority under the Commerce C ause
to a general police power of the sort retained by the States.” Id.
at 1634.

Because the Suprene Court has abjured the federal regul ation
of famly |l aw under the guise of the “affecting comerce” doctri ne,
the panel majority is forced to defend the constitutionality of the
CSRA by claimng that the act satisfies the first two prongs of
Lopez. But federal crimnalization of the failure to nake child
support paynents regulates neither the <channels nor the
instrunmentalities of interstate commerce, nor persons or things in

i nterstate conmerce.

B
The CSRA inposes crimnal penalties on parents who fail to

satisfy an interstate child support obligation. |f the paynent of

5 | ndeed, even the dissenters in Lopez agreed that fam |y lawis beyond the
power of Congress to regul ate under t he Cormerce Cl ause. See, e.g., Lopez, 115 S
Ct. at 1661 (Breyer, J., dissenting).
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child support constituted “comerce,” therefore, it would
necessarily follow that interstate child support paynents are

“things ininterstate commerce,” within the neaning of Lopez. For
pur poses of the Commerce C ause, however, child support paynents
are not “commerce.”

The majority dism sses this objection wth a wave of the hand,

assum ng that court-ordered child support paynents are “commerce”:

“The paynent of support obligations is indeed commercial; it
i nvol ves the transfer of noney fromone hand to another. |In fact,
not hi ng could be nore commercial.” Not surprisingly, the majority

can offer no authority to support this ipse dixit, which would
permt Congress to regulate all financial transactions. Such an
unlimted definition would swell the Conmerce C ause far beyond t he
traditional context of “conmerce.”?® In fact, “comrerce” requires
more than a nere transfer of wealth, as the history of Commerce
Cl ause jurisprudence denonstrates.

In G bbons, Chief Justice Marshall rejected a narrow
definition that would limt the term“comerce” to traffic, buying
and selling, and the interchange of commodities. ld. at 189.
| nstead, G bbons defined “comerce” broadly to include “the
commerci al i ntercourse between nations, and parts of nations.” |d.
at 189-90. Even under this broad definition, however, the Comrerce
Cl ause does not grant Congress carte bl anche. To the contrary,

Congress may regul ate only comercial intercourse, so its power is

16 Under this definition, for exanple, Congress would be free to regul ate
alinony, wills and estates, gift prom ses, and charitabl e contributions, invading
traditional areas of state sovereignty under the guise of the Comerce C ause.
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confined to the regulation of trade, business transactions, and
econom c activity. Therefore, in order to constitute a “person
or thing in interstate commerce,” subject to direct regulation
under the Commerce Cl ause, a person or thing nust be engaged in
“commercial intercourse.”?!®

We should interpret ternms such as “comrerce” in the context of
t he comon under standi ng of themat the tine they were witten. |t
is axiomatic that the word “commerce” is, and has always been,
tantanount to “trade,” the exchange of goods and services by
purchase and sal e. See, e.qg., BLAaK' s LAw Dictionary 269 (6th ed.
1990); WEBSTER' S New INT’' L Dcrionary 538 (2d ed. 1958). The
cornerstone of the commerce power, ever since the founding era, has
been the power to regulate trade. “What ever ot her neanings
' commer ce' may have included in 1787, the dictionaries,
encycl opedi as, and ot her books of the period showthat it included
trade: business in which persons bought and sold, bargai ned and

contract ed. And this neaning has persisted to nodern tines.”

17 see Jordan v. Tashiro, 278 U.S. 123, 127-28 (1928) (noting that “for nore
than a century it has been judicially recognized that in a broad sense [ comer ce]
enbr aces every phase of comerci al and busi ness activity andintercourse”); Welton
v. Mssouri, 91 U. S. 275, 280 (1875) (noting that comerce “conprehends i ntercourse
for the purposes of trade in any and all its forns, includingthe transportati on,
pur chase, sal e, and exchange of commoditi es betweenthe citizens of our country and
the citizens or subject of other countries, and between the citizens of different
States”).

1 This is not to say that non-comercial activities are beyond the reach of
the Comrerce Cl ause, but nmerely that they are not interstate commerce per se and
cannot be regulated directly as “things ininterstate comerce.” To regul ate such
non- comerci al activities, therefore, Congress nmust | egislateindirectly, pursuant
to the Lopez categories (e.g., the channels of interstate conmerce, the
instrunmentalities of interstate conmerce, or activities that “substantially affect”
interstate comerce”). Inthis respect, Lopez is consistent with prior caselawin
departing fromG bbons and fromthe constitutional text inthat, as | have pointed
out, neither the text nor G bbons refers to activity that affects interstate
conmer ce.
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United States v. South-Eastern Underwriters Ass’'n, 322 U.S. 533,
539 (1944) .1

| ndeed, the essential characteristic of “commerce” continues
to be its relationship to business and trade. The Suprenme Court
recently reaffirmed that a party is “in comerce” when it is
““directly engaged in the production, distribution, or acquisition
of goods and services in interstate comerce.'” United States v.
Robertson, 115 S. . 1732, 1733 (1995) (quoting United States v.
Anerican Bl dg. Maintenance | ndus., 422 U S. 271, 283 (1975)).2° In

order to constitute “a thing in interstate conmmerce,” therefore,
subject to direct regul ati on under the Conmmerce C ause, the subject
of federal regulation nust be engaged in “commerce,” which is
tantanount to “commercial intercourse” or “trade.”

Chi |l d support paynents, accordingly, are not “commerce.” They
are unil ateral obligations, not bilateral commercial transactions;
they do not involve trade; and they do not entail the purchase or
sal e of goods or services. As the plain |anguage of the statute
attests, the CSRAregul ates only child support obligations required
pursuant to a court order or an order of an adm nistrative process,

not a private contract. See 18 U . S.C. 8 228(d)(1)(A). Therefore,

paynment of child support is not conditioned on the performance of

19 See al so Lopez, 115 S. Ct. at 1643 (Thomas, J., concurring) (“At the time
the original Constitutionwas ratified, 'comrerce' consisted of selling, buying, and
bartering, as well as transporting for these purposes.”).

20 Likewise, the Court recently observed that a party is deened to be
“engaged in comerce” if it is a purchaser or provider of “goods and services.”
Canps Newf ound/ Onat onna, Inc. v. Town of Harrison, No. 94-1988, 1997 W. 255351,
at *5 (U.S. May 19, 1997).
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a reciprocal duty by the obligee, nor does it benefit the obligor.
Consequently, child support paynents do not entail a quid pro quo,
the defining characteristic of a commercial transaction.

In short, child support paynents include none of the el enents
of comerce, but nerely represent transfers of wealth pursuant to
a court order. Like the Gun Free School Zones Act invalidated in
Lopez, therefore, the CSRAis “acrimnal statute that by its terns
has nothing to do with 'commerce' or any sort of economc
enterprise, however broadly one mght define those terns.” See
Lopez, 115 S. C. at 1630-31.

The conclusion that child support paynents are not “conmerce”
requires us to define the boundaries of the Commerce Cl ause,
di sti ngui shing between “commerci al” and “noncommerci al” activities.
In Lopez, the Court acknow edged that distinctions between
“commercial” and “noncommercial” activities are often problematic
and may result in legal uncertainty in sone cases. |d. at 1633.
Neverthel ess, this uncertainty is inherent in the federal system
and it is the duty of the courts to interpret the Constitution.

The Constitution mandates this uncertainty by wi t hhol di ng

fromCongress a pl enary police power that woul d aut hori ze

enact nent of every type of I|egislation. Congress has
operated within this franework of | egal uncertainty ever
since this Court determned that it was the judiciary’'s

duty “to say what the lawis.” Any possible benefit from

elimnating this “legal wuncertainty” would be at the

expense of the Constitution’s system of enunerated
powers.
ld. (citations omtted). Accordingly, we cannot abdicate our duty

to draw lines and enforce the outer limts of the Comerce C ause,

even if this |ine-draw ng occasions sone | egal uncertainty.
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Fortunately, although it may be hard for courts to distinguish
bet ween “commerci al” and “noncommercial” activities in sone cases,
this is not one of them W need not invoke technical distinctions
to determ ne whether child support paynents constitute “commerce,”
as these paynents do not share the essential characteristic of
comerceSSthe relationship to trade and commercial intercourse.
M ndful of the legal uncertainty inherent in the definition of

“commerce,” Justice Hol nes once observed that “conmerce anong the
States is not a technical |egal conception, but a practical one,
drawn fromthe course of business.” Swift & Co. v. United States,
196 U. S. 375, 398 (1905). Child support paynents are outside the
“course of business” and cannot be defined as “comerce.”
Accordi ngly, even under a practical interpretation of “commerce,”

interstate child support paynents cannot reasonably be classified

as “things in interstate comrerce.”?

C.
Havi ng concl uded that child support paynents are not “things
in interstate commerce” and do not “substantially affect”

interstate commerce, | nust consider the |ast possible ground for

2L | amat a loss to understand the suggestion that the child support

obligationitself, rather thanthe child support paynents, m ght constitute a “thing
ininterstate coomerce.” While anintangibleright, such as a comercial debt, may
constitute the object of aconrercial transaction, it is not a “thing” that “noves
ininterstate coomerce.” To suggest otherwiseis totransformthe Conmerce Cl ause
into an exercise in nmetaphysics.

Apparently, the majority nmeans to suggest that the child support obligationis
interstate commerce per seandis thereforea“thingininterstate comrerce.” This
conclusion is belied, however, by the fact that child support paynents are not
“commerce.” Accordingly, the child support obligation cannot be a “thing in
interstate conmerce.”
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regul ation of child support paynents under the Commerce d ause:
use of the channels or instrumentalities of interstate comerce.
The majority concludes that the CSRA constitutes a valid regul ation
of such “channels” and “instrunentalities” because the statute
i nposes crimnal penalties only for the breach of interstate child
support obligations. | respectfully disagree.

The CSRA prohibits the wllful failure to satisfy a child
support obligation “wth respect to a child who resides in another
State.” 18 U S.C. § 228(a). By its express terns, the statute
regul at es interstate transactions, not the channels or
instrunmentalities of interstate commerce. There is no nention of
commerce, nor is there a jurisdictional nexus to interstate
conmer ce. Accordingly, the statute effectively requires only
diversity of citizenship anong the parties, reducing what is often
called the “Interstate Commerce Cl ause”?? to nothing nore than the
“Interstate Cl ause.”

The majority agrees that nere diversity of citizenship is not
enough to authorize federal regul ation under the Commerce C ause,
noting that such a rule “would unwittingly open the floodgates to
all owi ng Congress to regulate any and all activity it so desired,
even those activities traditionally reserved for state regul ation,
so long as opposing parties are diverse.” This defect is cured,
according to the majority, by the fact that the child support order

“can be satisfied normally by a paynent that necessarily nust nove

22 gee, e.g., Seminole Tribe v. Florida, 116 S. C. 1114, 1125-27 (1996);
Cotton Petroleum Corp. v. New Mexico, 490 U S. 163, 192 (1989); Merrion v.
Jicarilla Apache Tribe, 455 U.S. 130, 154 (1982).
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in interstate comerce.” Consequently, the majority concludes,
interstate child support paynents necessarily invoke the channels
of, and flow in, interstate comerce. Not so.

Regardl ess of whether interstate child support paynents w ||
“normal ly” travel ininterstate channels (as the majority assunes),
t he CSRA does not require the use of channels or instrunentalities
of interstate commerce as a prerequisite to federal regulation
Unli ke statutes that contain a jurisdictional nexus el enent “which
woul d ensure, through case-by-case inquiry, that the [activity] in

gquestion affects interstate commerce,” Lopez, 115 S. C. at 1631,
the CSRA regul ates every interstate obligation, w thout exception.

By its express terns, therefore, the CSRA does not regul ate
the use of the channels or instrunentalities of interstate
comerce, but indiscrimnately regulates all interstate child
support paynents. Accordingly, the CSRA does not constitute a
perm ssi bl e regul ati on of the channels of interstate commerce. See
United States v. Kirk, 105 F. 3d 997, 1008 (5th G r. 1997) (en banc)
(opinion of Jones, J.) (stating that the first Lopez category

i nvol ves statutes that are distinguished by express jurisdictional

nexus requirenments).

23 The constitutional significance of the jurisdictional nexus requirenent
cannot be overstated. If anactivityis conmercial, the act of crossing state lines
makes it i nterstate conmerce per se, subject todirect federal regulation. In such
cases, no express jurisdictional nexus nmust be included in the statute, because
thereis noneedtoestablishthe constitutional predicate for federal regul ation.
As | have noted, however, child support paynents are not conmerci al, and hence are
not subject to direct federal regul ation

If an activity is not coomercial, the nere act of crossing state | i nes does not
expose it to direct federal regulation, as it is not interstate comrerce per se.
In order to justify federal regul ation of such non-commerci al activity, Congress
nmust provide an express jurisdictional nexus to interstate commerce. Such a
jurisdictional nexus provides the sole constitutional foundation for
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Because the CSRA does not include an express jurisdictional
nexus requirenent, but instead regulates all interstate child
support paynents, it is constitutional only if state borders are

characterized as “channels” of interstate comerce, rendering al

federal regul ation.

Hence, as Lopez denobnstrates, Congress may regul ate the use of the channels or
instrunentalities of interstate commerce, or econonic activities that “substantially
affect” interstate comrerce, inorder tojustify theregulationof activitiesthat
are not inherently commercial. The jurisdictional nexus is the source of this
constitutional justification. See, e.g., 18 U S.C. 8§ 1073 (prohibitingthe use of
t he channel s of interstate commerce by flight to avoid prosecutionor the obligation
to testify in court); 18 U . S.C. § 1201 (prohibiting the use of the channels of
interstate conmerce totransport an abductee across statelines); 18 U S.C. 8§ 2312-
15 (prohibiting the shipnent of stolen goods ininterstate comrerce); 18 U.S.C. §
1341 (prohibiting use of the nails to perpetrate fraud); see al so United States v.
Oito, 413 U S. 139, 140 n.1 (1973) (noting that 18 U S.C. 8§ 1462 prohibits
transportati on of obscene material ininterstate conmerce); Brooks v. United States,
267 U. S. 432, 435 (1925) (noting that the Nati onal Motor Vehicle Theft Act prohibits
the transportation of stolen vehicles ininterstate conmerce); United States v.
HIl, 248 U S. 420, 422 (1919) (noting that the Reed Anmendnent prohibits
transportationof intoxicating!liquor ininterstate conmerce); Cam netti v. United
States, 242 U. S. 470, 491-92 (1917) (noting that the Mann Act prohibits the
transportation of wonrenininterstate comrerce for i nmoral purposes); Hoke v. United
States, 227 U. S. 308, 317-18 (1913) (sane).

If afederal statute includes such an express jurisdictional nexus, providinga
constitutional foundationfor theact, thecourtswll not inquireintothe notives
under | yi ng congressi onal regul ati on of non-conmerci al activity. “'[T]he authority
of Congress to keep the channels of interstate commerce free fromimoral and
i njurious uses has been frequently sustai ned, and i s no | onger open to question."'”
Heart of Atlanta Mtel v. United States, 379 U S. 241, 256 (1964) (quoting
Caminetti, 242 U S. at 491); accord United States v. Darby, 312 U. S. 100, 114
(1941). Inthe absence of such an express jurisdictional el enent, however, Congress
i s not enpowered to exerci se afederal police power over non-conmercial activities.

As | have expl ai ned, interstate child support paynents are not “comerce,” and
are not subject to direct federal regulation as interstate commerce per se.
Accordingly, the statute nust require an express jurisdictional nexus to providethe
constitutional basis for federal regulation of this non-comercial activity. It
does not. The absence of an express jurisdictional nexus distinguishes the CSRA
fromvalid regul ations of the channel s and i nstrunentalities of interstate comerce.
Absent an express jurisdictional nexus, the CSRA is unconstitutional.

Finally, thereis nothing in the present record to i ndi cate whether any use of
i nterstate channels or instrunentalities was either contenplated or required. In
this regard, | very much question the panel majority's unusual statenent that
“Bai | ey made use of the interstate channels, as cont enpl at ed by t he CSRA, t he nonent
he noved away fromTexas wi thout fulfillinghis child support obligation; he hinself
t hereby pl aced the debt inthe flowof interstate cormerce.” By this reasoning, any
person novi ng t o anot her state i pso facto federalizes all his financial obligations,
and “utilizes” the channel s of interstate cormerce, nerely by crossing astate line.
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interstate activity subject to federal legislation.?* The majority
is obligated to endorse this rationale, stating that “Bailey’s
obligation to send nobney across state lines imerses him in
comerce anong the several states.” This definition, however,
pares the “Interstate Commerce C ause” to the “Interstate C ause,”
belying the claimthat the CSRAis not solely a diversity statute.
Such an interpretation of the Comerce C ause woul d grant Congress
carte blanche to regulate all transactions anong diverse parties,
“opening the floodgates” to the creation of a federal police
power . 2°

Furthernore, this court may not cure the constitutional defect
inthe CSRA by taking “judicial notice” that child support paynents
must necessarily travel in the channels of interstate comrerce.
There is nothing in the record to denonstrate that child support
paynments nust necessarily use such channels, nor does the record

denonstrate that the child support order in the instant case

24 As stated above, only activities that are inherently comrercial may be
regul ated solely on the basis that the subject of federal regul ation has crossed
state lines, renderingit interstate commerce per se. Non-comercial activities,
such as child support paynents, are subject to federal regulation only if they
use a channel or instrunentality of interstate comerce, or “substantially
affect” interstate conmerce. Absent a jurisdictional nexus, therefore, the CSRA
is constitutional only if we assunme that state borders are, by definition,
“channel s” of interstate conmerce. This expansive interpretation would
effectively nullify the phrase “channel s of interstate conmerce,” however, which
necessarily inplies sonething |less than state borders, and woul d expose all
interstate activity to a federal police power.

25 Athough it traces its lineage to cases such as Chanpion v. Anes,
188 U. S. 321 (1903) (upholding the constitutionality of the Lottery Act, basing
the power to prohibit the interstate sale of lottery tickets on the purpose,
i.e., to proscribe evil conduct), the notion of a Comrerce C ause- based federa
police power gained full steamin Perez v. United States, 402 U S. 146 (1971),
whi ch uphel d application of a federal anti-|oan-shark statute tolocal activities
wi thout any showing of an interstate nexus or effect. This jurisprudence
unfortunately blurred the distinction between regul ati ng commerce and exerci si ng
the police power to elimnate “evils” that threaten the general welfare, i.e.
the distinction between a regulatory offense and creating a “true” crine.
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required M. Bailey to use them To assune that interstate child
support paynents nust necessarily wutilize the channels or
instrunentalities of interstate commerce is to beg the question,
abdicating the judicial obligation to enforce the outer limts of
the Commerce C ause. See Lopez, 115 S. . at 1633.

Al t hough we strive to interpret statutes in order to avoid an
unconstitutional construction, it is also true that this canon of

construction is not a license for the judiciary to rewite
| anguage enacted by the legislature.'” Chapman v. United States,
500 U. S. 453, 464 (1991) (quoting United States v. Mnsanto, 491
U S 600, 611 (1989)). The CSRA does not regul ate the channels or
instrunmentalities of interstate conmerce, and therefore it exceeds
the Cormerce Cause. This court may not cure the constitutional
defect by assumng the necessary relationship to interstate
comerce and thereby abdicating its constitutional duty.

The CSRA is redolent of a police power, not a responsible and
reflective exercise of legislative authority appropriate to a
gover nnent of enunerated powers. Accordingly, the CSRA is not a
constitutional exercise of the commerce power. To uphold the CSRA
“apurely crimnal law, with no nexus to interstate commerce, whose
enforcenent intrudes upon traditional police powers of the states,

woul d convert the commerce power into a reserved 'general federa

police power.'” Kirk, 105 F.3d at 1016 (opinion of Jones, J.).?2

26 Because | conclude that the absence of a jurisdictional nexus fatally
underm nes the constitutionality of the CSRA, | do not reach the question whet her
Congress is enpowered to regulate the failure to engage in interstate conmerce.
Neverthel ess, | must express nmy m sgivings about this creative interpretation of
the Commerce d ause.
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.
The CSRA cont ai ns no express jurisdictional nexus requirenent,
regul ates an activity that is not coonmercial, and i nvades the field
of famly law, a traditional area of exclusive state sovereignty.

Therefore, with the revival of federalismas a constitutional val ue

in Lopez, | conclude that the statute cannot survive constitutional
scrutiny. So, | respectfully dissent fromthe diligent efforts of
the panel majority to confront this difficult 1issue of

constitutional interpretation.

It is counterintuitive to suppose that by enpowering Congress “to regul ate
commerce . . . anong the several states,” the franmers of the Constitution
envi si oned federal crimnal prosecutions for the failuretoutilize aninterstate
instrumentality, i.e., the failure to send a support paynment (whether through the
nmail s or by sone other interstate neans), as a valid regul ation of the use of the
channels of interstate conmerce. This interpretation turns the original
under standi ng of the Commerce O ause on its head.

Furthernore, the cases cited by the najority do not support the proposition
that Congress is authorized toregulate the failure to use channels of interstate
comerce. Upon cl ose inspection, each case hol ds that Congress may regul ate the
active obstruction of interstate commerce and interference with the flow of
interstate conmerce. Such protectivelegislationis fundanentally different from
the nore radi cal proposition that Congress is enpowered to regul ate the passive
failure of individuals to engage in interstate commerce. See, e.g., Heart of
Atlanta Mtel, 379 U. S. at 253 (upholding the Cvil Rights Act of 1964 because
Congr ess may prohi bit racial discrimnationthat obstructs the flowof interstate
comerce); United States v. Green, 350 U. S. 415, 420 (1956) (uphol di ng t he Hobbs
Act because Congress may prohibit violent actions that interferewith interstate
comerce); Standard Ol Co. v. United States, 221 U S. 1, 68 (1911) (uphol ding
t he Sherman Act because Congress may prohibit restraints of trade that obstruct
i nterstate conmerce).

Finally, insofar as these protective statutes regulate activities that
obstruct the flow of interstate conmerce, they are properly classified under the
third prong of Lopez, which permits Congress to regul ate econonic activities that
“substantially affect” interstate conmerce. Wile the obstruction of interstate
comrerce i s not a “use” of the channels of interstate commerce, under the common
neani ng of “use,” such interference does exert a “substantial effect” on
comerce. | have al ready expl ai ned, however, that the CSRA cannot be upheld as
an activity that “substantially affects” interstate commerce, and the majority
nmakes no effort to defend the act under this theory. Accordingly, the cases
cited by the majority do not denonstrate that Congress is enpowered to regul ate
the failure to use channels of interstate comerce.
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