IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-50512

UNI TED SERVI CES AUTOMOBI LE ASSOCI ATI ON,
Pl ai ntiff-Appellee,
VERSUS
W LLI AM J. PERRY,
Secretary of United States Departnent of Defense,
UNI TED STATaEgdCF AVERI CA,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 13, 1996

Before SM TH, DUHE, and DeMOSS, Circuit Judges.

PER CURI AM

The opinion originally issued in this case, 92 F.3d 295 (5th
Cr. 1996) (per curiam, is hereby withdrawn, and the follow ng

opinion is substituted for purposes of clarification:

In this case of first inpression, we are called upon to

interpret the neaning of Congress’s 1990 anendnent to 10 U. S. C



8§ 1095 (Supp. 1995), which allows the mlitary to be rei nbursed by
insurance carriers for nedical expenses it incurs in treating
soldiers whom the carriers insure. We determne that the term
“no-fault insurance carrier,” as it appears in the statute, is
anbi guous. We therefore defer to the interpretation of that term
by the agency entitled to adm ni ster the statute, the Departnent of
Defense (“DOD’), reverse the summary judgnent in favor of United
Services Autonobile Association (“USAA’), and render summary

judgrment for the governnent.!?

l.

This case arises from twelve separate autonpbile accidents?
i nvol vi ng nmenbers of the mlitary who were entitled to receive and
did receive nedical care in a mlitary hospital and who were al so
i nsured by USAA The service nenbers were treated for their
injuries at mlitary hospitals at no cost to the soldiers.
10 U.S.C 88 1074, 1076 (Supp. 1995). Each soldier had an
i ndi vi dual | y- owned aut onobi | e i nsurance policy issued by USAA t hat
contained liability coverage, uni nsured notori st coverage, coverage

for damage to the insured’ s vehicle and nedi cal paynents coverage

! The defendants-appellants in this action are WlliamJ. Perry, Secretary
of Defense, and the United States of Anerica. Both parties will collectively be
referred to as the “governnent.”

2 1t woul d appear that all of these accidents occurred in states which have
retained tort theories as the basis for recovery for injuries in autonobile
acci dent s and have not adopted a conprehensi ve schenme of “no-fault insurance” for
dealing with injuries arising out of autonobile accidents. It would al so appear
that these accidents occurred after 1990.
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(“Medpay”), which covered the insureds for nedical costs arising
from aut onobi | e acci dents.

The governnent filed clains wth USAA seeking rei nbursenent
for costs incurred in treating USAA s insureds. The gover nnent
based its claimon 10 U.S.C. §8 1095(a) (1), which provides that “the
United States shall have the right to collect froma third-party
payer the reasonabl e costs of health care services incurred by the
United States on behalf of such person through a [mlitary

hospital]. The statute defines a “third-party payer” as “an
entity that provides an insurance, nedical service, or health plan
by contract or agreenent, including an autonobile liability
i nsurance or no-fault insurance carrier.” 8 1095(h)(1).

USAA refused to pay, and instead filed a declaratory judgnent
action agai nst the governnent, seeking a determnation that it did
not owe rei nbursenent. Specifically, USAA sought a determ nation
that it was not a third-party payer under 8 1095.

The parties stipulated that there were no disputed facts and
filed cross-notions for summary judgnent. The district court rul ed
in USAA's favor, holding that Medpay is not no-fault insurance and

USAA is therefore not a third-party payer liable to the governnment

under 8§ 1095. The governnent tinely appeal ed.

The governnent contends that USAA is a “third-party payer”



under 8 1095, required to reinburse the governnment for health care
the mlitary provides its insureds. W nust determ ne whet her USAA
is a “third-party payer” because of the inclusion of its Medpay
coverage in its autonobile policy.

Bef ore 1990, § 1095 defined “third-party payer” as “an entity
t hat provides i nsurance, nedi cal service or health plan by contract
or agreenent.” Congress anended the statute in 1990, adding the
words “including an autonobile liability insurance or no-fault
i nsurance carrier.” The governnent and USAA have already litigated
the i ssue of whether USAAis a third-party payer because of Medpay
under 8 1095 as it was prior to 1990. 1In United States v. USAA,
5 F.3d 204 (7th Cr. 1993), the court held that USAA was not such
a third-party payer.

W are, of course, not bound by the Seventh Circuit’'s
deci sion. Principles of estoppel, however, preclude the governnent
fromre-litigating against the sanme party an issue upon which
another circuit has rul ed agai nst the governnent. United States v.
Stauffer Chem Co., 464 U S. 165, 171 (1984). Thus, if the
governnment is to prevail inits viewthat USAAis nowa third-party
payer, it nmust do so under the 1990 anendnents.® W nust, there-
fore, determ ne whether USAA is an “autonobile liability insurance

or no-fault insurance carrier.”

3 We take no position as to whether the prior case agai nst USAA was deci ded
correctly. W nerely conclude that, because the parties and the issues are the
sane, the government is precluded from arguing that USAA was a “third-party
payer” under the pre-1990 version of the statute.
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We concl ude that USAA is a no-fault insurance carrier because
Medpay is a form of no-fault insurance. DOD is entrusted to
adm nister 8§ 1095, and it has issued regulations interpreting the
term“no-fault insurance” as

an i nsurance contract providing conpensation for health
and nedi cal expenses relating to personal injury arising
from the operation of a notor vehicle in which the
conpensation is not premsed on who may have been
responsi bl e for causing such injury. No-fault insurance
i ncl udes personal injury protection and nedi cal paynents
benefits in cases involving personal injuries resulting
fromoperation of a notor vehicle.

32 CF.R 8§ 220.12(1) (1995). USAA urges us to reject this
definition, arguing that “no-fault insurance” refers only to a
state-adopted regine of autonobile insurance that pays wthout
regard to fault.

When an agency has issued an interpretation of a statute it is
entitled to admnister, our own interpretation of the statute is
not entirely de novo. The Suprene Court has given us gui dance, in
Chevron, U S. A, Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 842-43 (1984), in review ng such agency regul ati ons:

When a court reviews an agency’'s construction of the
statute which it admnisters, it is confronted with two
guesti ons. First, always, is the question whether
Congress has directly spoken to the preci se question at
issue. |If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the agency,
must gi ve effect to the unanbi guously expressed i ntent of
Congress. 1f, however, the court determ nes Congress has
not directly addressed the preci se question at issue, the
court does not sinply inpose its own construction, as
woul d be necessary in the absence of admnistrative
interpretation. Rather, if the statute is silent or
anbi guous with respect to the specific 1issue, the



question for the court is whether the agency’ s answer is

based on a perm ssible construction of the statute.

[ Foot notes omtted.]

Accordingly, our first task is to apply the “traditional tools
of statutory construction,” id. at 843 n.9, and determ ne whet her
the statute is anbiguous. |If we decide that Congress has spoken
directly to the precise issue, our job is done; we wll “give
effect to the unanbi guously expressed intent of Congress.” | d.
at 843. If, however, we find that Congress has not spoken plainly
to the issue and the statute is anbiguous, we then will determ ne
whet her the agency’s construction of the statute is a perm ssible
one.

A statute is anmbiguous if it is susceptible of nore than one
accepted neani ng. See MCI Tel ecommuni cations Corp. v. Anerican
Tel. & Tel. Co., 512 U.S. 218, __ , 114 S. C. 2223, 2230 (1994);
Nati onal R R Passenger Corp. v. Boston & Maine Corp., 503 U S
407, 418-19 (1992); see also NORWN J. SINGER, 2A SUTHERLAND STATUTORY
ConNSTRUCTION 8 45.02 (5th ed. 1992). In interpreting a statute, we
beginwith its plain |anguage. Wite v. INS, 75 F.3d 213, 215 (5th
Cr. 1996); Phillips v. Marine Concrete Structures, Inc., 895 F. 2d
1033, 1035 (5th Gr. 1990). Qur attenpt to ascertain plain neaning
requires us to l ook not only to “the particular statutory | anguage

at issue,” but also to “the | anguage and design of the statute as
a whole.” K Mart Corp. v. Cartier, Inc., 486 U S. 281, 291 (1988)

(citing Bethesda Hosp. Ass'n v. Bowen, 485 U. S. 399, 403-05 (1988);



O fshore Logistics, Inc. v. Tallentire, 477 U.S. 207, 220-21
(1986)). It is only when traditional nethods of statutory
construction fail to reveal a provision’s neaning that we concl ude
that it is anbiguous. Chevron, 467 U S. at 843 & n.9.

At first glance, either USAA' s or the governnent’s interpreta-
tion of 8 1095 seens pl ausi ble. Recourse to dictionaries does not
clarify the issue but only serves to prove that the term“no-fault
i nsurance carrier” is anbiguous. One authority defines no-fault as
“[o]f or indicating a system of autonotive insurance in which
accident victinms are conpensated by their insurance conpanies
W t hout assignnent of blane.” WEBSTER' S || New RiVERSI DE UNI VERSI TY
DicrioNary 797 (1988). This definition supports USAA's position, as
it considers “no-fault” as referring to a system of insurance.
Anot her source supports the governnent’s view by defining “no-

fault” as “of, or relating to, or being a notor vehicle insurance
pl an under which an accident victimis conpensated . . . by his own
i nsurance conpany regardless of who is responsible for the
accident.” WBSTER S NINTH NEw COLLEG ATE DI cTi onaRY 801 (11989).

Both parties can (and do) claim assistance from a third

ref erence, which defines “no-fault auto i nsurance” as the

[t]ype of autonobile insurance in which clains for

personal injury . . . are nmade agai nst the claimant's own
i nsurance conpany (no matter who was at fault) rather
than against the insurer of the party at fault. Under

such state 'no-fault' statutes only in cases of serious
personal injuries and high nedical costs may the injured
bring an action against the other party or his insurer.
No-fault statutes vary from state to state in terns of



scope of coverage, threshold anounts, etc.

BLACK' s LAw DicTioNary 723 (5th ed. 1979). Still another authority
defines “no-fault” as “designat[ing] a form of notor vehicle
i nsurance.” OxFORD ENGLISH DicTioNnaRY 462 (2d ed. 1989). In its
exanpl es of usage, however, it | eans toward USAA' s definition. |d.
at 462 (“[A] no-fault conpensation system in being discussed

[a] strong no-fault insurance bill.”). A final source
| ends credence to the governnent’s position, defining “no-fault” as
“a form of autonobile insurance enabling the policyholder in case
of an accident to collect a certain basic conpensation . . . from
his own insurance conpany w thout determ nation of liability.”
RanDovi House CoLLEGE DicTioNary 902 (1982).

Based on this review of definitions of “no-fault,” we
determne that the word is commonly used in both ways, to denote
either (1) an insurance policy or (2) a state-inposed insurance
system that pays regardless of fault. Thus, the “battle of the
dictionaries” does not resolve the anbiguity.

Because “no-fault” is an insurance termand can be a term of
art, we also consider howthe word is used in the insurance field.
A leading insurance treatise uses “no-fault” to refer to a state
system of insurance without regard to fault. 12A CoucH ON | NSURANCE
88 45:661-678 (2d ed. 1981); see also R LoNg THE LAW OF LIABILITY
| NSURANCE 8 27.01 at 27-3 (1994). Another treatise, however, refers

to insurance policies paying without regard to fault as “nonfault



i nsurance.” RoBeERT E. KeEeTON, BASIC TEXT OF | NSURANCE LAW 8 4. 10 at 246
(1971). Therefore, we can see that while “no-fault” is nore
comonly used in the insurance area to nean a state system payi ng
regardless of fault, it can also be used to refer to a policy that
pays regardl ess of fault.

This analysis |eads us to conclude that, as used in § 1095,
the term “no-fault insurance” is susceptible of two distinct
meani ngs. Moreover, a review of the design of the statute as a
whol e, as well as of its relationship with other |aws, does not
clarify its nmeaning. Therefore, the statute is anbiguous.* Cf
MCl Tel ecommuni cations, 512 U.S. at __ , 114 S. . at 2230 (“Mbst
cases of verbal anmbiguity in statutes involve . . . a selection
between accepted alternative neanings shown as such by many
dictionaries.”). As Congress has not “directly addressed the

preci se question at issue” here, it remains for us to determne

4 The di ssent concludes that the statute’'s |egislative history renders the
term“no-fault insurance” unanbi guous, although it concedes that the text of the
statute is anbiguous. It is arare case indeed in which|legislative history al one
will permit us to find that “Congress has . . . directly addressed the
preci se question at issue.” Chevron, 467 U S. at 843. This is not such a case.
The di ssent acknow edges that the comm ttee reports of the House and Senate nerely
restate the text of the anmendnent. See H. Rep. No. 923, 101st Cong., 2d Sess.,
reprinted at 1990 U S.C.C. A N 3110; H Rep. No. 665, 101st Cong., 2d Sess.,
reprinted at 1990 U.S.C.C. A N 2931; S. Rer. No. 521, 101st Cong., 2d Sess.

The “l egislative history” relied upon by the dissent is not really | egislative
history at all, but a general background history of the statute drawn from non-
| egi sl ative sources. Thisis anevenlessreliable basisthanlegislative history
fromwhich to conclude that a statute, anbiguous on its face, is unanbiguous in
fact. |ndeed, we conclude fromthe general background history of § 1095 that the
pur pose of the statuteis to prevent awindfall toinsurers who happento beliable
to nmenbers of the arned forces, and that purpose is furthered by DOD s
interpretation of the statute. |n any event, we respectfully do not believe that
the di ssent’s sources are adequate to allowus to find that “Congress has directly
addressed the precise question at issue.”
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whet her DOD's construction of that term is a permssible one.
Chevron, 467 U S. at 843. W have no difficulty concluding that it
i S. DOD' s construction is consistent with the |anguage of the
statute, dictionaries, and insurance treatises. It is not, of
course, the only perm ssible construction, but it is one permssi-
bl e construction, and that is enough. We are Chevron-bound to
conclude that Medpay is a form of no-fault insurance within the
meaning of § 1095, and USAA is liable to the governnent for
rei mbursenment of nedical expenses.

The judgnment i s REVERSED, and summary judgnent i s RENDERED f or
t he governnent on the cross-notion for sunmary judgnent.

ENDRECORD
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DeMOSS, Circuit Judge, dissenting:

| agree with the majority that the controlling issue in
this case is “whether USAA is an ‘autonobile liability insurance®
or no-fault insurance carrier.’” Majority Opinion at 4. I,
however, cone to a different conclusion than that reached by the

maj ority.

5 Fi nding that Medpay i s no-fault insurance, the majority does
not address the issue of whether USAA is a third-party payer
because it is “an autonobile liability insurance . . . carrier.”
| would hold that, for 10 U S.C. § 1095 purposes, USAA is not an
autonobile liability insurance carrier and, thus, not athird-party

payer .

According to Departnent of Defense regulations, “autonobile

liability insurance” is “insurance against legal liability for
health and nedical expenses resulting from personal injuries
arising from operation of a notor vehicle.” 32 CFR § 220.12(a)
(1993). This liability coverage protects the insured from

liability for injuries sustained by third parties in autonobile
accidents involving the insured as operator of the insured s
aut onobil e. Medpay, on the other hand, is coverage that provides
medi cal benefits for the insured when she is injured in an
accident. It is not insurance against legal liability. Therefore,
the Medpay coverage in the USAA's policy is not autonobile
liability insurance.

The government contends that 8§ 1095 inposes liability for
rei mbursenment on any conpany which provides autonobile liability
i nsurance, regardless of whether the policy in question is

autonobile liability insurance. It is undisputed that USAA
provides autonmobile liability insurance, and thus could be
considered, in a general sense, an autonobile liability insurance
carrier. | do not read § 1095 as expansively as the governnent.

| do not read 8§ 1095 as inposing a duty to reinburse on either a
liability insurance carrier or a no-fault insurance carrier sinply
because the insurer issues those types of policies to other
insureds; rather | read the statute as applying to the particular
carrier who has issued a specific policy to an individual who is
both an “insured” under such policy and is also sinultaneously “a
covered beneficiary” entitled to nedical care in a mlitary
facility as contenplated by 8 1095. The right of reinbursenent, if
any, in favor of the governnent is dependent upon the terns and
provi sions of a particular policy.



| read 10 U.S.C. 8 1095, influenced by the |egislative
history, to clearly and unanbi guously state that nedical paynment
pl ans such as Medpay are not no-fault insurance. The legislative
history nmakes clear that Congress used the phrase “no-fault
insurance” to refer to state adopted systens of autonobile
i nsurance that pay regardless of fault. Congress did not use the
termto describe any autonobile i nsurance policy that contains one
aspect of coverage which pays without regard to fault. Because
Congress has clearly spoken to the issue, we nust “give effect to
t he unanbi guously expressed intent of Congress.” Chevron, U S A
v. Natural Resources Defense Counsel, 467 U. S. 837, 843 (1984). |
woul d hol d that Medpay is not no-fault insurance and USAA is not a
third-party payer under § 1095. Accordingly, | respectfully
di ssent fromthe mgjority’s opinion.

l.

The governnent argues that, under the regul ations, USAA
is a no-fault insurance carrier with respect to Medpay. No-fault
i nsurance, the governnent maintains, is any insurance policy which
pays regardl ess of fault. Departnent of Defense regul ati ons define
“no-fault insurance” as:

an i nsurance contract provi di ng conpensa-
tion for health and nedical expenses
relating to personal injury arising from
the operation of a notor vehicle in which
the conpensation is not prem sed on who
may have been responsible for causing

such injury. No-fault insurance includes
personal injury protection and nedical

12



paynents benefits in cases involving

personal injuries resulting from opera-

tion of a notor vehicle.
32 CFR § 220.12(1). USAA argues that the regulations are incor-
rect. USAA contends that no-fault insurance in 8 1095 refers to a
state adopted regine of autonobile insurance that pays w thout
regard to fault. It is the second sentence of this regulation
which is the critical issue in this case.

The Suprene Court has given us guidance in review ng
agency regulations which interpret statutes. Chevron, 467 U. S
837. “[T] he Suprenme Court established a two-step nethod for
judicial reviewof an agency’s interpretation of a statute that it
admnisters.” Mssissippi Poultry Ass’n, Inc. v. Madigan, 31 F.3d
293, 299 (5th Cr. 1994) (en banc). The court first nust use the
“traditional tools of statutory construction” to determ ne “whet her
Congress has directly spoken to the precise question at issue.”
Chevron, 467 U S. at 842-43 & n.9 (1984). |If so, the court and the
agency “nust give effect to the unanbi guously expressed intent of
Congress.” |d. at 842-43. However, “[i]f the statute is silent or
anbi guous” on the particular issue, the court nust determ ne
“whet her the agency’s answer i s based on a perm ssi ble construction
of the statute.” 1d. at 843.
“I'n determ ni ng whet her Congress has directly spoken to

the i ssue, the court may consi der not only the plain neaning of the

statute, but also any pertinent legislative history.” Doyle v.
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Shal al a, 62 F.3d 740, 745 (5th Cr. 1995) (citing Chevron, 467 U.S.
at 845). The Suprene Court has nade clear that the judiciary
retains its right “to say ‘what the lawis,’ that is, to interpret
statutes.” M ssissippi Poultry, 31 F.3d at 299 (quoting Chevron,
467 U.S. at 843 n.9).

Accordingly, our first task is to determ ne whether the

statute is anbiguous. |If we determ ne that Congress has spoken to
the issue, then our job is done; we wll “give effect to the
unanbi guousl y expressed i ntent of Congress.” Chevron, 467 U S. at
843. If, however, we find that Congress has not clearly spoken to

the issue and the statute is anbiguous on its face, we then wl|
| ook to legislative history to clarify the purpose. |If legislative
hi story is anbi guous, we will defer to the agency’s interpretation
if it is “based on a perm ssible construction of the statute.” 1d.
at 843.
1.

| agree with the majority that the statute i s susceptible
to nore than one reasonabl e neani ng and, thus, is anbiguous on its
face. Therefore, we nust consider the legislative history of the
1990 anendnent. The commttee reports of the House and Senate
provi de no additional guidance, as they nerely restate the text of
the anendnent. See H Rep. No. 923, 101st Cong., 2d Sess.,
reprinted at 1990 U . S.C.C. A N 3110; H Rep. No. 665, 101lst Cong.,

2d Sess., reprinted at 1990 U S.C.C A N 2931; S. Rer. No. 521
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101st Cong., 2d Sess.

In construing an anendnent to a statute, however, it is
i nportant to understand the reason behi nd the anendnent, or, as the
Second Circuit has explained it, the “m schief” Congress sought to
remedy with the anendnent. United States v. Cenente, 608 F.2d 76,
79 (2d Cir. 1979) (“The anendnent nust be interpreted in terns of
the mschief it was intended to rectify.”) (citing In re Letters
Rogatory, 385 F.2d 1017, 1020 (2d Gir. 1967)); 2A SUTHERLAND STATUTORY
COoNSTRUCTION 8§ 45. 09. A review of the history of the mlitary’s
attenpts to collect fromthird-parties in general, and of § 1095 in
particular, clarifies Congress’ intent. After such areview, it is
apparent that the problem Congress was trying to renedy was the
thwarting of the mlitary’'s collection efforts caused by the
passage of no-fault autonobile insurance systens in nmany states.

Menbers of the United States mlitary and their depend-
ents are entitled to free nedical care in mlitary hospitals. 10
US C 88 1074, 1076. Cccasionally a service nenber will be

infjured due to the fault of another (often in an autonobile

accident) and the soldier will be treated in a mlitary hospital.
During Wrld War Il the mlitary began seeking reinbursenent from
tort-feasors for the cost of treating injured soldiers. The

authority for these actions was Arny Regul ation 25-220. See Capt.
Dom ni que Di || enseger and Capt. MIlo H Hawl ey, Sources of Medi cal

Care Recovery in Autonobile Accident Cases, ARw Law 50, 51
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(Cctober 1991) (hereinafter, “Medical Care Recovery”). The
mlitary continued to bring such clains until 1947 when t he Suprene
Court held that the federal governnent could not inpose liability
on tort-feasors who i njure sol di ers because Congress had not passed
| egi sl ation authorizing the governnment to do so. United States v.
Standard G| of California, 332 U S. 301, 315-16 (1947).

For 15 years Congress declined the Court’s invitationto
create liability for tort-feasors injuring soldiers. In 1960,
however, a Conptroller General report revealed that the United
States was losing significant suns of noney due to unreinbursed
heal t hcare expenditures provided to injured soldiers. COWTROLLER
GENERAL OF THE UNITED STATES, REVIEW OF THE GOVERNMENT' S RIGHTS AND PRACTI CES
CONCERNI NG RECOVERY OF THE COST OF HOSPI TAL AND MEDI CAL SERVI CES | N NEGLI GENT
THRD PARTY CaAses (1960) (cited in Medical Care Recovery at 51).
Responding to the report, Congress in 1962 passed the Federa
Medi cal Care Recovery Act (“FMCRA"), 42 U.S.C. 8§ 2651, et seq. The
FMCRA allows the governnment to recover from tort-feasors for
medi cal expenses it provides to service nenbers. The FMCRA al | ows
recovery when the injury occurs “under circunstances creating a
tort liability upon sone third person.” 42 U . S.C. § 2651(a). The
| aw of the state where the injury takes place determ nes whet her a

tort has occurred. Medical Care Recovery at 51.°

6 I n sone circunstances, the governnent can al so recover under
state law as a third-party beneficiary to the insurance contract.
(continued...)
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Because tort liability is required for FMCRA recovery,
t he governnent could not recover in states which adopted no-fault
aut onobi | e insurance |aws. In states where no-fault autonobile
i nsurance | aws have been adopted,’ there is no tort liability for
injuries sustained in autonobil e accidents. Instead, all individu-
al s have i nsurance which pays regardless of who is at fault. 12A
Couch on Insurance § 45:661, at 245-46 (2d ed. 1981).°%

In 1990 the General Accounting Ofice (GAO provided a report
to Congress.® GAO, MLITARY HEALTH CARE: RECOVERY OF MEDI CAL COSTS FROM
LI ABLE TH RD PARTIES CaAN BE | MPROVED, GALl. 13: NS1AD-40-49 (April 1990)
(hereinafter, the “GAO report”). The GAO report noted that since
t he passage of the FMCRA:

[ S]ome states have . . . passed no-fault
i nsurance |laws that generally allow for

(...continued)

See, e.g., United States v. Allstate Ins. Co., 910 F.2d 1281, 1283-
84 (5th Cir. 1990). This is separate fromthe FMCRA and 8§ 1095.
United States v. State Farm Miutual Autonmobile Ins. Co., 936 F.2d
206, 209 (5th Cr. 1991). Neither party raises this issue, so we
do not address it.

! In 1990, 21 states, the District of Colunbia and Puerto R co
had sone version of no-fault insurance applicable to autonobile
collision injuries.

8 Medical paynent coverages (such as Medpay) differ from
policies under no-fault insurance systens in two key respects.
First, Medpay is not required by statute; it is a voluntary add- on.
Second, Medpay does not alter tort liability; it merely conpensates
the insured for any nedical expenses he has incurred due to an
aut onobi | e acci dent.

® Specifically, the report was addressed to the Chairman,
Subcomm ttee on Readi ness, Conmttee on Arned Services, House of
Represent ati ves.

17



recovery by individuals from their own

i nsurance conpanies irrespective of
fault. Since no-fault |laws by definition
do not establish an at-fault or liable

party, [the governnent’s] legal ability

to conduct recoveries under [the FMCRA]

varies according to the no-fault statutes

in these states.
GAO report at 4. The GAO report recommended “that the Congress
enact legislation to enable recovery by the governnent in states
with no-fault autonobile insurance laws.”° |[d.

The Departnent of Defense (“DOD’), when it pronul gated
its regulations to anended 8 1095, recogni zed that the GAO report
was what pronpted Congress to anmend 8 1095 to include no-fault
i nsurance carriers. 57 Fed. Reg. 41096 (1992) (“based on the GAO
report, Congress supplenented current | egal authority to collect in

tort liability cases with new authority to also collect from no-

fault insurance carriers”).!

01 recognize that the majority does not consider ny
di scussion of the GAO report to be legitimate | egislative history
because it is not a commttee report or a statenent from a
congr essnan. Majority Opinion at 8 n.4. I do not share the
majority’s narrow view of legislative history. | consider quite
instructive the
agency report which, all parties agree, provided the inpetus for
Congress to act. A leading treatise on statutory construction
notes that reports of non-legislative conmttees or comm ssions
suggesting particular |egislation “are consi dered val uable aids.”
SUTHERLAND STATUTORY CONSTRUCTION 8§ 48. 11 at 347. | consider the report
of the GAO suggesting legislation to be simlarly hel pful

111t appears, however, that the DOD m sinterpreted the GAO

report. The DOD described the GAO report as “reconmend[i ng]
expandi ng [t he governnent’s] authority to cover no-fault autonobile
i nsurance policies. . . .” 57 Fed. Reg. at 41096 (enphasi s added).

(continued...)
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Thus, we see that Congress (1) was given a report
detailing problens with collecting reinbursenents in states with
no-fault insurance systens; (2) was given a reconmendation that the
| aw be changed to all ow the governnent to obtain reinbursenents in
states with no-fault insurance systens; and (3) then passed a | aw
provi di ng that the governnent can collect from®“no fault insurance
carriers.” Based on these facts, it is clear that by the phrase

“no fault insurance carriers,” Congress neant insurance conpanies
provi ding coverage in states with no-fault systens of autonobile
i nsur ance. Congress was not referring to insurance conpanies
providing autonobile liability policies which contain coverages
that pay regardless of fault. | found nothing in the legislative
history which refers to the “nedpay” coverage involved in the
policies in this case.

In passing the 1990 anendnents to 8§ 1095, Congress
provided that “[i]n cases in which tort liability is created upon
sone third person, collection froma third-party payer that is an
autonobile liability insurance carrier shall be governed by the
provisions of [the FMCRA].” 10 U S.C § 1095(i)(2). St at ed

differently, when athird-party tortiously injures a service nenber

in a state which uses traditional tort liability, the governnent

(...continued)

The GAO report did not refer to insurance policies, but instead
recommended t hat “Congress enact |egislation to enable recovery by
the governnent in states with no-fault autonobile i nsurance | aws.”
GAO report at 4 (enphasis added).
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must recover through the FMCRA, rather than § 1095. This provision
shows that Congress was concerned with state systens of fault or
no-fault based insurance, rather than with individual insurance
pl ans. The fact that Congress was concerned with state insurance
systens in 8§ 1095(i)(2) is further evidence that Congress was
referring to state systens of insurance when it used the term“no
fault insurance carrier” in 8 1095(h)(1).

Addi ti onal evidence that Congress was referring to no-
fault systenms when it amended 8§ 1095 is found in a 1991 technical
anendnent to the statute. Section 1095(i)(2) originally provided
that “[i]n cases in which tort liability is created upon sone third
person, collection from a third-party that is an autonobile
liability or no fault insurance carrier shall be governed by the
[ FMCRA].” (Enphasis added). Congress quickly realized that the

| anguage “or no fault insurance” was out of place in a section
concerning tort liability, so the phrase was deleted. Pub.L. 102-
190, 8 714. The House Report nmakes clear that this change is a
“techni cal anendnent” and that no substantive change is intended.
H Rep. No. 60, 8§ 717, reprinted in 1991 U S.C.C A N 918, 971.
Section 1095(i)(2) concerns states which have retained traditional

tort liability.' |If the term®“no fault insurance carrier” refers

to particular policies, then it would properly be included in 8

12 As di scussed above, in a state with a no-fault systemthere
is no tort liability, so the situation described in 8§ 1095(i)(2)
(the creation of tort liability uponathird party) will not occur.
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1095(i)(2), as there can be no-fault coverages in auto liability
policies when there is tort liability.*® [If, however, “no fault
i nsurance carrier” refers to systens, then it is out of place in a
section discussing tort liability.

Based on the foregoing, it is apparent that the harm
Congress sought to renedy with its 1990 anendnents to 8§ 1095 was
the governnent’s inability to get reinbursenent for nedica
paynments in states with no-fault insurance systens. Considering
the legislative history and the 1991 technical anendnents, | find
that 8 1095 is not anbi guous. Congress clearly intended “no fault
insurance carrier” to refer to state systens that have elim nated
tort as a theory of recovery and substituted i nsurance requirenments
that pay without regard to fault. Congress has clearly spoken to
the issue, and we, as well the executive branch, nust defer to
Congress. M ssissippi Poultry, 31 F.3d at 299 (“core denocratic
principle of congressional primacy” requires that we defer to
Congress’ clearly expressed intent). Therefore, | would not foll ow
the Departnent of Defense regul ation defining no-fault insurance,
32 CFR 8220.12(1), because it is contrary to Congress’ clearly

expressed intent.

13 For example, the tort-feasor could have insufficient
i nsurance, so the no-fault policy would be needed to cover the
medi cal expenses.
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L1l
Medpay is not no-fault insurance. Therefore, USAA is not
a “third-party payer” under 8 1095 and, thus, is not required to

reimburse the governnent for the nedical expenses that the

governnent incurred. | would affirmthe district court’s grant of
summary judgnent in favor of USAA and, therefore, | respectfully
di ssent .
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