UNI TED STATES COURT OF APPEALS
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No. 95-50319

DONNA PATTERSON;, NI CHOLAS BROVWN,
Pl ai ntiffs-Appellees,

and

M CHAEL L. ADAMS,
Pl aintiff,

VERSUS

P. H. P. HEALTHCARE CORPORATI ON; MARK KENNEDY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Texas

July 25, 1996

Bef ore DUHE, BARKSDALE, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Ni chol as Brown, M chael Adans! and Donna Patterson brought
suit agai nst PHP Heal thcare Corporation and Mark Kennedy in state
court alleging various enploynent discrimnation and retaliation

cl ai ns. PHP Heal thcare and Kennedy renoved the case to federal

! The district court entered partial summary judgnent in this
case and ordered that M chael Adans recover nothing from PHP
Heal t hcare and Kennedy. Adans filed no appeal.



court pursuant to 28 U S. C § 1441(Db). Brown, a black nale,
al | eged that he was constructively discharged fromhis position as
a nmental health technician and di scri m nated agai nst because of his
race in violation of 42 U S.C. § 1981.2 Patterson, the head nurse
at PHP Healthcare's Fort Hood facility, alleged violations of 42
U S C 8 2000e-3 for retaliatory di scharge based on her opposition
to Mark Kennedy’'s discrimnatory hiring practices and Kennedy’s
di scrim nation against Brown.® After a bench trial, the district
court entered judgnent in favor of Brown and Patterson and awar ded
conpensatory and punitive danmages. For the forthcom ng reasons, we
affirmin part and reverse in part.
| .

On July 1, 1991, PHP Healthcare began providing psychiatric
services under a fixed price contract for the United States Arny
personnel at the Darnell Arny Community Hospital in Fort Hood
Texas. PHP Healthcare, a private corporation enploying nore than

500 enpl oyees, assenbled the follow ng people as the “core” staff

2 Brown and Adans al so al | eged that PHP Heal t hcare and Kennedy
retaliated against them for engaging in protected speech in

violation of 42 US C § 1983. Brown, Adans and Patterson
additionally alleged retaliatory di scharge based on reports they
made t o PHP Heal t hcare’ s headquarters concerning fraudulent billing

practices. The district court entered partial summary judgnent in
favor of PHP Heal thcare and Kennedy on these clains. No appeal was
t aken.

3 The district court disnmssed Patterson’s state |aw clainms
and her Title VII clains against Kennedy on notion for summary
j udgnent . See Grant v. Long Star Co., 21 F.3d 649, 651-52 (5th
Cr.), cert. denied, 115 S. . 574 (1994) (holding that private
enpl oyees are protected from individual Title VII liability).
Patterson did not raise these issues on appeal, and consequently,
we do not consider the propriety of the district court’s order.
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for this new project in Fort Hood: the project nmanager, Mark
Kennedy; the head nurse, Donna Patterson; and the psychol ogi st, Dr.
M chael Adans. Donna Hood worked as Kennedy’s admnistrative
assi stant .

Inthis two day trial, the district court heard testinony from
Kennedy, Patterson, Brown, Dr. Adans and four other w tnesses, and
determned the validity and credibility of their statenents. The
district court heard testinony that in late July 1991, less than
one nonth after the facility opened, Kennedy net individually with
each of his black enployees to discuss a conplaint that had been
filed with the EEQOC Patterson testified that Kennedy, who is
Caucasi an, warned his black enployees that he would not tolerate
any EEOC conplaints filed against PHP Healthcare. After the
nmeeti ngs, Kennedy told Patterson that “these stupid niggers needto
understand | carry a big stick.” At trial, Kennedy could not
recall the reason for these neetings and did not refute Patterson’s
t esti nony.

Brown and Patterson testified that Kennedy schedul ed bl ack
ment al health technicians al nost exclusively to the | ess desirable
night shift. Further, Brown was forced to wait six nonths before
receiving his shift differential wupon becomng a full-tine
enpl oyee, while PHP Healthcare pronptly resolved a sim |l ar problem
wth a white enployee after one nonth. The district court also
heard testinony that a white technician, Janes Tzcap, received a
pronotion to nmental health technician supervisor while Brown was

over | ooked for the job.



In March 1992, a neeting was held in which black enployees
conpl ai ned about being assigned to the | ess desirable night shift.
Dr. Adans and Patterson testified that, after this neeting, Kennedy
told Patterson that “not another nigger is to be hired.” The
district court also heard testinony fromDr. Adans, Patterson and
Janet Berry (a current enployee of PHP Healthcare) that Kennedy
regularly referred to black enployees as “porch nonkeys,” and
“niggers” and considered black enployees to be “shiftless” and
“lazy.” Kennedy did not dispute using the term “porch nonkey,”
however, he testified that he was only joki ng when he used the term
and attributed his use of the termto a joke told by Patterson. He
al so denied ever referring to his enployees as “niggers.”

I n August 1992, Patterson hired another black nental health
technician, Eddie Harris. A few days |ater, Kennedy |eft for PHP
headquarters for a neeting. Wen he returned on August 17, 1992,
Kennedy fired Patterson. Appel  ants PHP Heal t hcare and Kennedy
contend that Patterson was fired because she took a three hour
| unch whil e Kennedy was at cor porate headquarters. Appellants al so
argue that Patterson reported for work | ate on August 10 and that
she did not show up for work on August 11. Because of her absence
on August 11, a patient escaped fromthe hospital.

After her term nation, Patterson filed a claimw th the Texas
Enpl oynent Conmm ssion. Kennedy submtted a docunent at the T.E. C
hearing which |isted PHP Heal t hcare’s reasons for firing Patterson.
Kennedy adm ttedly created this docunent and back-dated it for use

at the T.E.C. hearing. The docunent included the above details of



Patterson’s all eged inappropriate conduct. PHP Heal t hcare and
Kennedy contend that the docunent, in concert with Patterson’s
inability to work constructively with Hood (Kennedy's assistant),
her regul ar tardiness in March, April and May 1992, and Patterson’s
i nsubordinate attenpts to assist Brown, were valid reasons to
term nate her enpl oynent.

Patterson never saw this docunent until the T.E C hearings
because Kennedy created it expressly for the hearing. Further, one
month before her termnation, Patterson had received favorable
marks in all categories on her enploynent evaluation. PHP
Heal t hcare’ s enpl oynent manual al so required two verbal warnings
and a witten warning prior to termnation. Patterson received no
such repri mands.

PHP Heal t hcare and Kennedy attenpted to identify problens with

Brown’ s performance as well. Brown received nunerous disciplinary
actions, including verbal counseling from Patterson about his
tardiness and his tendency to call in sick before and after

schedul ed days off. Patterson al so counsel ed Brown about agreeing
to work for other technicians and then failing to show up. Brown
received a witten warning about his attendance problens in June
1992 and was pl aced on probation in July.

However, Kennedy threatened to inpose disciplinary action on
Brown under hi ghly unusual circunstances involving falsified nenos
and ot her docunents based on unexcused absences. Brown testified
that Kennedy twice threatened himw th disciplinary actions based

on falsified nenos and reports. Patterson corroborated Brown’s



testinony and Kennedy did not refute his use of questionable
docunentation of Brown’s conduct. After Patterson was fired, the
new head nurse, Becky Sinpson, told Brown that she had no interest
in hearing fromany nental health technician except for the white
techni ci an, Janes Tzcap.

Based on this ongoing array of work related probl ens, Brown
tendered his resignation on Septenber 1, 1992, effective Septenber
4, 1992. On Septenber 1, Brown received a call fromJohn Bucur, a
PHP Healthcare official from the corporate headquarters, who
arranged a tel ephone conference with Brown and Kennedy | ater that
afternoon. In this neeting, Brown explained his problens with the
wor k environnment. Bucur assured Brown that the work environnent
woul d change. Later that afternoon, Brown asked to withdraw his
resignation. Kennedy told himthat he was no | onger needed at PHP
Heal thcare and that his position had been filled. At the tine of
trial Kennedy was no | onger an enpl oyee of PHP Heal thcare having
been term nated on April 27, 1994. Kennedy was term nated from PHP
Heal t hcare after he gave the primary part of his depositionin this
[ awsui t .

The district court entered the follow ng findings of fact and
conclusions of law in favor of Brown and Patterson: The district
court found that Kennedy repeatedly and routinely used racial

slurs, including “porch nonkey” and “nigger,” and used these terns
inreferring to Brown as well as other bl ack enpl oyees. Wen bl ack
enpl oyees were term nated or | eft PHP Heal t hcare, Kennedy routinely

replaced themw th white enpl oyees.



The district court al so found that PHP Heal t hcare and Kennedy
di scrim nated against Brown on the basis of his race by limting
his work schedul e, assigning himcertain nenial duties that were
not performed by white enpl oyees, denying him an opportunity for
pronmotion, falsifying docunents in order to take disciplinary
actions against him and by constructively termnating him Wth
respect to Brown’ s resignation, the district court found that Brown
wthdrew his resignation in a tinely manner after PHP Heal thcare’s
headquarters convinced himthat the hostile work envi ronnment woul d
be inproved. Kennedy then refused to allow Brown to withdraw the
resignation whi ch constituted a constructive di schar ge.
Essentially, Brown was retaliated against and termnated for his
conplaints of racial problens at the hospital. He was replaced by
a white enployee. The district court found the reasons given by
PHP Heal t hcare and Kennedy for Brown’s dism ssal to be pretexts for
raci al discrimnation.

The district court entered a final judgnment in favor of Brown
against PHP Healthcare and Kennedy holding them jointly and
severally liable for intentional discrimnation in violation of 42
U.S.C. 8§ 1981. The district court awarded damages of $22,648 in
lost incone and benefits,* $40,000 for enotional danage and

$150,000 in punitive damages to Brown. The court based its award

4 Brown testified that he worked 50 hours per week for PHP
Heal thcare. O those 50 hours, 25 hours were usually from night
and weekend shifts which earned an additional eight percent shift
differential. Therefore, the district court arrived at $22, 648 by
calculating (25 hours x $6.19 per hour = $154.75) + (25 hours x
$6.69 per hour = $167.25) = $322 weekly wage and factoring on
various earnings in mtigation.



of punitive danmages on the willful and malicious discrimnation
evidenced in this case.

As to Patterson, the district court found that she contacted
PHP Healthcare’s headquarters to call attention to Kennedy’s
di scrimnatory actions. In March 1992, after neeting with each
bl ack enpl oyee about conplaints of race discrimnation, Kennedy
told Patterson that “not another nigger is to be hired.” |In August
1992, Patterson needed another nental health technician and hired
a bl ack enpl oyee, Eddie Harris.

Patterson’s actions in contacting PHP Heal t hcare’ s
headquarters and in hiring another black enployee were the
produci ng causes of her term nation. Kennedy prepared a docunent
setting forth his reasons for termnating Patterson; however, the
docunent was prepared after the termnation and back-dated by
Kennedy and Dr. Chaparal a, the nedical director. Kennedy then |lied
about using the docunent to term nate Patterson when he testified
before the Texas Enpl oynent Comm ssion. Based on these facts, the
district court found that Patterson was term nated because she
hired a black technician in contravention to an illegal directive
given to her by Kennedy.

The district court awarded lost inconme and benefits of
$40, 000, ° $150, 000 for enoti onal damage and pai n and suffering, and
$150,000 in punitive danmages against PHP Healthcare based on

5> Patterson testified wi thout dispute that her actual | ost
wages were in excess of $40, 000. She expl ai ned that she was a
sal ari ed enpl oyee of PHP Heal thcare and received $36, 650 per year
or approximately $17.68 per hour.
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Patterson’s 42 U.S.C. § 2000e-3 claim The district court further
found that both Brown and Patterson were entitled to attorneys’

fees pursuant to 42 U . S.C. § 1988.

1.

Appel lants PHP Healthcare and Kennedy raise a nunber of
argunents attacking the district court’s | egal concl usi ons based on
i nproper burden shifting and erroneous | egal cause findings under
McDonnel | Dougl as.® PHP Healthcare and Kennedy first argue that
the district court erred in finding that Kennedy's racial slurs
constituted direct evidence of discrimnation. Next, appellants
contend that the district court erred in finding a nexus between
Patterson’s actions opposing Kennedy’'s discrimnation and hiring
practices and her term nation under 42 U S.C. 8§ 2000e-3. Third,
appellants maintain that the district court failed to specially
find facts as required by FED. R Qv. P. 52(a). Fourth, PHP
Heal t hcare and Kennedy contend that the district court erred in
finding that appellants’ acts of racial discrimnation affected the
terms and conditions of Brown’s enploynent in violation of 42
US C 8 1981. Finally, appellants argue that the district court
erred in finding that Brown was constructively di scharged.

We address these argunents together. After a case has been

fully tried on the nerits, the McDonnell Dougl as’ burden shifting

6 MDonnell Douglas v. Geen, 411 U S. 792 (1973).
" In McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802
(1973), and Texas Dept. of Community Affairs v. Burdine, 450 U. S.
248 (1981), the Suprene Court set out the burden shifting ritual

9



anal ysis ceases to be of inport to an appellate court. Haun v.
| deal Indus., Inc., 81 F.3d 541, 546 (5th Cr. 1996); Ml nar v.
Ebasco Constructors, Inc., 986 F.2d 115, 118 (5th G r. 1993)

| nst ead, our inquiry beconmes whether the record contains sufficient
evi dence to support the conclusions reached by the trier of fact.
Haun, 81 F.3d at 546; Modl nar, 986 F.2d at 118.

In making this assessnent, the district court’s factual
findings are examned for clear error pursuant to FED. R CQv. P.
52(a). See EECC v. C ear Lake Dodge, 60 F.3d 1146, 1151 (5th Cr.
1995). Under this standard, we reverse a district court’s judgnment
based on erroneous fact findings only when, after weighing the
evidence, we are definitely and firmy convinced that a district
court made a mstake. |d. “Were the court’s finding is based on
its decision to credit the testinony of one wtness over that of
another, “that finding, if not internally inconsistent, can

virtually never be clear error.’’ Schl esinger v. Heroz, 2 F.3d
135, 139 (5th Gr. 1993) (quoting Anderson v. Bessener Cty, 470
U S 564, 575 (1985)). After a thorough review of the record, we
find anpl e evidence supporting the district court’s findings as to
liability and, therefore, this case presents no clear error in that

regard.

L1l
PHP Heal thcare and Kennedy also contend that the district

court erred in allowing Brown to anend his pretrial order to raise

used in cases brought under Title VII.
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a hostile work environnent claim Brown points out that he
recei ved no nonetary award for his hostile work environnent claim
and, in any event, evidence of PHP Healthcare’'s hostile work
environnent would have been admtted in support of Brown’s
intentional race discrimnation claimunder § 1981.

The Federal Rules of G vil Procedure allowa district court to
freely grant | eave to anend when justice so requires. FeD. R Qw.
P. 15(a). We review the district court’s decision to grant or to
deny | eave to anend for abuse of discretion. Engstrom v. First
Nat. Bank of Eagle Lake, 47 F.3d 1459, 1464 (5th Cr.), cert.
denied, 116 S. C. 75 (1995). In this case, permtting Brown’s
anendnent did not surprise, prejudice, or delay the appellants’
defense. Brown’s 42 U S. C. 8§ 1981 cl ai mshould have alerted PHP
Heal thcare and Kennedy to the type of evidence that would be
elicited in this case. Here, Brown’s hostile work environnent
claimis not sodifferent fromhis intentional discrimnation claim
so as to surprise PHP Healthcare or Kennedy and prejudice their
defense. Further, the district court did not award damages based
on the hostile work environnent claim

PHP Healthcare and Kennedy failed to present evidence
denonstrating that the district court’s decision to grant Brown’s
anmendnent prejudiced their defense of this case. As such, we find
no abuse of discretion in the district court’s decision to grant

| eave to amend.
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| V.

PHP Heal t hcar e and Kennedy next chal |l enge the district court’s
award of back pay and reinstatenent to Brown based on evi dence of
Brown’s failure to disclose his prior crimnal conviction. The
Suprene Court recently set out the applicable standard for
determ ning whether, and to what extent, after-acquired evidence
af fects a damage award under the Age Discrimnation in Enpl oynent
Act of 1967 (ADEA), 29 U.S.C. 8 621 et seq., and Title VII of the
Cvil Rghts Act of 1964, 42 U S.C. § 2000e et seq. See MKennon
v. Nashville Banner Pub. Co., 115 S. Q. 879 (1995). In MKennon,
the Court held that evidence of enployee wongdoing after
termnation does not imrunize an enployer from liability under
Title VIl; the wongdoi ng, however, nmay affect the renmedy avail abl e
to the enployee. |d. at 886-887. In assessing the effect of
after-acquired evidence, MKennon expl ai ns:

Where an enpl oyer seeks to rely upon after-acquired

evidence of wongdoing, it nust first establish

that the wongdoing was of such severity that the

enpl oyee in fact would have been term nated on

t hose grounds alone if the enpl oyer had known of it

at the tine of the discharge.
| d. at 886-887; and see Shattuck v. Kinetic Concepts, Inc., 49 F. 3d
1106, 1108 (5th Gr. 1995) (citing sane).

PHP Heal thcare’ s enploynent application asked, “[h]ave you
ever plead guilty to or been convicted of any crimnal offense,
excluding mnor traffic citations?” Brown answered no. The
application also asked whether Brown was currently serving
probation or any deferred adjudication for a crimnal offense

Agai n, Brown answered no. PHP Healthcare’'s Vice President of Human

12



Resour ces, John Bucur, testified that a prior conviction would not
necessarily bar an applicant fromworking at PHP Heal t hcare. Bucur
stated, however, that application fraud would result in that
enpl oyee’ s i medi ate di sm ssal .

Brown admts that he was convicted of burglary in 1982 and
sentenced to ten years probation. Brown, however, testified that
his probation officer told hi mthat once he conpl eted the probation
and paid restitution, his conviction would be expunged. Further,
both Patterson and Brown testified that Kennedy knew of Brown’s
prior conviction when the trio worked together at the G eenleaf
Center. The district court made fact findings in support of
Brown’s testinony. The district court believed Brown’s testinony
that his probation officer told him that it was unnecessary to
notify enployers of an expunged conviction. Consequently, the
district court found that Brown truthfully conpl eted his enpl oynent
appl i cation. Based on Patterson’s and Brown’s testinony, the
district court also found that PHP Healthcare and Kennedy knew
about Brown’s prior conviction. Finally, the district court found
that PHP Heal thcare would not have immediately term nated Brown
even if they had not known of the prior conviction. As such, the
district court concluded that PHP Healthcare failed to establish
that “the wongdoing was of such severity that [Brown] in fact
woul d have been termnated on those grounds alone iif [PHP
Heal t hcare] had known of it at the time of the discharge.
McKennon, 115 S. C. at 886-887.

In determ ning whether the district court erred in finding

13



t hat Brown woul d not have been term nated based on his subm ssion
of a fal se enploynent application, we are again faced wwth a cl ear
error review which turns on the district court’s credibility
assessnents. After reviewng the record as a whole, including the
testinony of Patterson, Brown, Kennedy and Bucur, we defer to the
findings of the district court. Even if PHP Healthcare did not
have inputed know edge of Brown’s prior conviction, we are not
convinced that Brown’'s failure to include his 10 vyear-old
conviction on his enploynent application was so severe that PHP
Heal t hcare woul d have term nated him based on this after-acquired
know edge. The district court’s decision to award back pay and
rei nst atenent does not leave us with a firmand definite conviction

that a m stake has been made and, as such, we find no clear error.

V.

Next, PHP Heal t hcare and Kennedy argue that the district court
commtted clear error in finding that Patterson and Brown mti gated
t heir damages. Sellers v. Delgado College, 902 F.2d 1189, 1193
(5th Cr.) (Sellers 1I11), cert. denied, 498 U S 987 (1990)
(recogni zing that successful Title VII claimnts have statutory
duty wunder 42 U S.C 8§ 2000e-5(g) to mtigate danages). W
recogni ze that no such statutory duty exists to mtigate danmages
under 42 U. S.C. § 1981. Neverthel ess, we are guided by the
statutory duty to mtigate danages under 8§ 2000e-5(g) based on the
nature of the equitable relief sought by the claimant. See Witing

v. Jackson State Univ., 616 F.2d 116, 122 n.3 (5th Cr. 1980) (“No

14



chanel eon-li ke change in the nature of the relief is experienced
sinply because it is sought under sister provisions in the federal
statutes.”).

Further, the Suprene Court has recognized that the duty to
mtigate damages, “rooted in an ancient principle of |aw, requires
the claimant to use reasonable diligence in finding other suitable
enpl oynent . ” Ford Motor Co. v. EEQCC, 458 U. S 219, 231 & n.15
(1982) (footnote omtted). Because an award of back pay is an
equi tabl e renedy designed to make the injured party whole, we are
persuaded that an injured party has a duty under both § 1981 and
Title VIl to use reasonable diligence to attain substantially
simlar enploynent and, thereby, mtigate damages. See Johnson v.
Rai | way Express Agency, Inc., 421 U. S. 411, 459 (1975) (recogni zi ng
that “ the renedi es available to the individual under Title VIl are
co-extensive with the indiv[i]Jdual’s right to sue under the
provisions of the Cvil R ghts Act of 1866, 42 U S.C. § 1981, and
that the two procedures augnent each other and are not nutually
exclusive.’””) (quoting HR Rep. No. 92-238, at 19 (1971)). As
such, we adopt the statutory requirenent to exercise reasonable
diligence to attain substantially simlar enploynent as a
prerequi site to obtaining back pay under § 1981.

In the present case, no party disputes that Brown attained
substantially equi val ent enploynent. Instead, PHP Heal thcare and
Kennedy argue that Brown fail ed to exerci se reasonable diligence to
mai nt ai n such conpar abl e enpl oynent and shoul d not recei ve back pay

for the period after his involuntary termnation of the

15



substantially simlar enploynent. W agree.

The Suprenme Court requires successful Title VII claimants to
use “reasonable diligence” to obtain “substantially equivalent”
enpl oynent. Ford Mdtor Co., 458 U S. at 232. The claimant nust
exerci se reasonable diligence in both seeking and naintaining
substantially equivalent enploynent in order to effectuate the
reasonabl e diligence requirenent. See Brady v. Thurston Motor
Lines, Inc., 753 F.2d 1269, 1277 (4th G r. 1985) (holding that
forcing the Title VII defendants to pay for the claimant’s
m sconduct in her subsequent enploynent is not properly related to
the objective of the back pay requirenents). Substantially

equi val ent enploynment has been defined as “ enploynent which
af fords virtually i denti cal pr onot i onal opportunities,
conpensation, job responsibilities, working conditions, and status
as the position from which the Title VII claimnt has been
discrimnatorily termnated.’” Sellers IlIl, 902 F.2d at 1193
(quoting Sellers v. Del gado Col |l ege, 839 F.2d 1132, 1138 (5th Cr
1989) (Sellers I1)).

The Fourth Circuit explained that a Title VII claimnt has a
duty to exercise reasonable diligence to nmmintain subsequent
enpl oynent when that enploynent is substantially simlar to the
claimant’ s prior position. Brady, 753 F.2d at 1277. This duty
i ncludes an obligation “to nmake reasonabl e and good faith efforts
to maintain that job once accepted.” Id. W find this reasoning

persuasi ve. By adopting a requirenent to use “reasonabl e and good

faith” effort to maintain enpl oynent, reasonable diligence becones

16



a two part test. First, the clainmnt nust exercise reasonable
diligence in obtaining substantially simlar enploynent. Ford
Mot or Co., 458 U. S. at 232; and see Sellers I, 902 F.2d at 1193.
Second, in order to give effect to the statutory requirenent to use
reasonabl e diligence, it necessarily follows that the clai mant nust
al so use reasonable diligence in maintaining that substantially
simlar enploynent. Brady, 753 F.2d at 1277.

In this case, the district court found that Brown was
constructively term nated fromPHP Heal t hcare on Septenber 1, 1992.
Brown began working for Metroplex, another nental Healthcare
provi der, on Septenber 8, 1992. Brown was then term nated from
Metropl ex on April 14, 1993. KimHenry, the director of nursing at
Metroplex, testified that Brown was fired for excessive absences,
maki ng personal phone calls and for his conflicts wth another
staff nmenber. Brown concedes that he was involuntarily term nated
fromhis job as a nental health technician for Metroplex.

W review the district court’s determ nation of whether a
cl ai mant used reasonable diligence in attaining and maintaining
substantially simlar enploynent as a finding of fact subject to
reversal for clear error. FEp. R Qv. P. 52(a); Rhodes .
@Qui berson G 1 Tools, 82 F.3d 615, 621 (5th Gr. 1996) (en banc).
As such, if the district court’s findings are plausible inlight of

t he evi dence presented, we may not reverse its decision even if we

17



woul d have reached a different conclusion. Anderson v. City of

Bessemer City, 470 U S. 564, 573-74 (1985).
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Here, the district court’s danage award included back pay?®
fromthe date Brown was term nated from Metropl ex, April 14, 1993,
t hrough Decenber 1993.° While we recogni ze the renedi al purposes
of this statute generally permt back pay relief in all but
“special circunstances,” this case present such a circunstance.
Brown was directly responsible for his loss of enploynent with
Met r opl ex. The record indicates that Brown was fired from
Metroplex on April 14, 1993, because of excessive absences,

excessi ve use of the conpany phone for personal phone calls and for

8 “Back pay” comonly refers to the wages and ot her benefits

that an enployee would have earned if the unlawful event that
af fected the enpl oyee’s job rel ated conpensati on had not occurred.
See Phel ps Dodge Corp. v. NLRB, 313 U S. 177, 197 (1941). On the
ot her hand, “front pay” is an equitable renedy referring to future
| ost earnings. Front pay is usually invoked when reinstatenent is
inpracticable and is calculated fromthe date of judgnent to age
70, or the normal retirenent age, and should reflect earnings in
mtigation of danmages. See J. Hardin Marion, Legal and Equitable
Renedi es Under the Age Discrimnation in Enploynent Act, 45 Mb. L

Rev. 298, 330-334 (1986).

® \When calcul ating back pay danages, 42 U S.C. § 2000e-
5(9)(1) (1994) provides in pertinent part:

If the court finds that the respondent has intentionally
engaged in . . . an unlawful enploynent practice charged in
the conplaint, the court may . . . order such affirmative
action as may be appropriate, which may include, but is not
limted to, reinstatenent or hiring of enployees, with or
W t hout back pay . . . or any other equitable relief as the
court deens appropriate. Back pay liability shall not accrue
from a date nore than two years prior to the filing of a
charge with the Conm ssion. Interim earnings or anounts
earnable with reasonable diligence by the person or persons
di scrim nated against shall operate to reduce the back pay
ot herw se al | owabl e.

(Enphasi s added).

10 Al bemar|l e Paper Co. v. Mdody, 422 U.S. 405, 415 (1975)
(recogni zing that the statutory requirenent to award back pay does
not automatically attach in all circunstances).
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his conflicts with another staff nenber. Brown presented no
evidence disputing the reasons given for his termnation.
Consequently, we hold that the district court’s back pay assessnent
was clearly erroneous. W hold that a 8§ 1981 cl ai mant who attains
enpl oynent substantially equivalent to the enploynent from which
the claimant was wunlawfully discharged has a duty “to nmke
reasonable and good faith efforts to mintain that job once
accepted.” Brady, 753 F.2d at 1277. Brown breached this duty by
acting in such a manner that caused his involuntary term nation
from Metropl ex. By failing to nake a reasonable and good faith
effort to keep his job at Metroplex, Brown effectively renoved
hinmself from the job market for purposes of receiving back pay.
See id.; Ford Motor Co., 458 U.S. at 231-232. Therefore, we vacate
the district court’s back pay award to Brown with respect to the
period after his involuntary termnation and remand for a new
damage determ nation in light of our decision.

PHP Heal t hcare and Kennedy rai se a sim | ar argunent contendi ng
t hat back pay was inproperly awarded to Patterson under Title VII.
To nmeet their burden of showing Patterson failed to mtigate her
damages, PHP Heal t hcare and Kennedy nust show that substantially
equi val ent work was avail able and that Patterson did not exercise
reasonable diligence in attaining that enploynent. See Sellers
11, 902 F.2d at 1193. After reviewing the record, we hold that
the district court commtted no clear error in finding that
Patterson made a reasonable effort to mtigate her damages.

Upon her discharge from PHP Heal thcare, Patterson did take a
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job at Metroplex, but it was only part-tine and | asted one nonth.
Thereafter, Patterson testified that she attenpted to attain
enpl oynent but was unsuccessful. She finally got a job at the
Huntsville prison working with psychiatric prisoners. Pat t er son
testified that she worked in Huntsville for three nonths and then
transferred to the Houston unit. Patterson worked in Houston for
over one year before quitting and noving back to Gatesville, Texas,
to live with her famly. PHP Heal t hcare and Kennedy offered no
evi dence to show that substantially equival ent work was avail abl e
nor did they showthat Patterson failed to use reasonabl e diligence
to attain substantially simlar enploynent. Further, Patterson
voluntarily resigned from her post-PHP Heal thcare jobs. Unl i ke
Brown, no evidence exists to show that Patterson breached her duty
to mtigate damages. Therefore, we hold that the district court
commtted no clear error with respect to Patterson’s back pay
awar d.
VI,

Next, PHP Heal t hcare and Kennedy argue that the district court
conmmtted clear error in awardi ng $40,000 to Brown under 42 U. S.C
§ 1981 and $150,000 to Patterson under Title VII for enotiona

damage and nental pain and suffering.

A. Section 1981 - Enotional Harm

We have recognized that enotional harm may be recoverable
under § 1981. Gore v. Turner, 563 F.2d 159, 164 (5th Gr. 1977);
and see Johnson, 421 U. S. at 460, 95 S. (. at 1720. CQur standard
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of review for awards based on intangible harnms such as nenta
anguish is deferential to the fact finder because “the harmis
subj ective and evaluating it depends considerably on the deneanor
of wtnesses.” 1 HENRY H PERRITT, JR, QVIL RIGHTS IN THE WORKPLACE 8
4.6, at 245 (2d ed. 1995); see also Thonpson v. San Antoni o Retali
Ass’ n, 682 F.2d 509, 513 (5th Cr. 1982).
Al t hough we generally defer to the fact finder in determning
i ntangi ble harns, an award is warranted only when a sufficient
causal connection exists between the statutory violation and the
alleged injury. CGore, 563 F.2d at 164. The Suprene Court has al so
requi red that conpensatory damages such as enoti onal harmcaused by
the deprivation of constitutional rights nmay be awarded only when
claimants submt proof of actual injury.' Carey v. Piphus, 435
U S 247, 255-56, 98 S. C. 1042, 1048 (1978). Therefore, a
cl ai mant nust present testinony and/ or other evidence to show the
nature and extent of enotional harm caused by the alleged
violation. |In Carey, the Court stated:
W use the term “distress” to include nental
suffering or enot i onal angui sh. Al t hough
essentially subjective, genuine injury in this
respect may be evidenced by one’'s conduct and
observed by others. Juries nust be guided by
appropriate instructions, and an award of damages

must be supported by conpetent evidence concerning
the injury.

11 W have noted that while Carey refers to damage awards
under 42 U S.C. § 1983, “it is clear fromthe opinion as a whole
that the Court’s reasoning was not confined to 8 1983.” Johnson v.
IRS, 700 F.2d 971, 977 n.11 (5th Gr. 1983). As a result, we
apply the reasoning of Carey to cases involving federal clains for
enoti onal harm
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Carey, 435 U S. at 264 n.20, 98 S. . at 1052 n.20 (enphasis
added). A nunber of our sister circuits have recognized that a
claimant’s testinony alone may not be sufficient to support
anything nore than a nom nal danmage award. See Fitzgerald v.
Mountain States Tel ephone and Tel egraph Co., 68 F.3d 1257, 1265
(10th G r. 1995) (renmanding an enotional damage award of $250, 000
per plaintiff as clearly excessive when the award was based solely
on the testinony of the plaintiffs; no physicians or psychol ogi sts
testified and plaintiffs continued to work in their chosen
fields.); Qunby v. Pennsylvania Electric Co., 840 F.2d 1108, 1121
(3d Gr. 1988), cert. denied, 492 U. S. 905 (1989) (reversing a 8§
1981 enotional distress award for $15,000 based on the |ack of
evi dence t o support such an award); Erebia v. Crysler Plastic Prod.
Corp., 772 F.2d 1250, 1259 (6th Cr. 1985), cert. denied, 475 U. S.
1015 (1986) (reversing a 8 1981 enotional damage award of $10, 000
and remanding with instructions to award nom nal danages because
plaintiff offered only his own testinony); Vance v. Southern Bel
Tel ephone and Tel egraph Co., 863 F. 2d 1503, (11th G r. 1989), cert.
denied, 115 S. . 1110 (1995) (affirmng the district court’s
finding that the jury's award of $500,000 for enotional distress
was grossly excessive when based solely on plaintiff’s testinony
that her hostile work environnent caused her nental distress).

In many instances, corroborating testinony and evidence of
medi cal or psychol ogi cal treatnment have been relied upon to support
an award of enotional harm or nental anguish. See Rowl ett wv.

Anheuser-Busch, 832 F.2d 194, 204-05 (1st Cr. 1987) (affirmng 8
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1981 enotional damage award of $123,000 based on plaintiff’s
testinony and testinony from psychiatrist); Cowan v. Prudentia
Ins. Co. of Anerica, 852 F.2d 688, 690-91 (2d Cir. 1988) (affirm ng
8§ 1981 enotional danage award of $15,000 based on testinony of
plaintiff, his wife and co-workers about the stress, humliation
and enotional distress suffered); WImngton v. J.1. Case Co., 793
F.2d 909, 922 (8th Cr. 1986) (affirmng 8 1981 danage award of
based on testinony of plaintiff and other wi tnesses). For exanpl e,
in Row ett v. Anheuser-Busch, Inc., the First Crcuit affirmed an
enmotional distress award of $123,000 to a black enpl oyee under 8
1981 based on plaintiff’s testinony that he was under conti nuous
stress over a seven year period, he never received the proper
training prom sed by managenent, he feared that he would nmake a
m st ake and be di scharged because of his |lack of training, and,
after his discharge, he was unenployed and suffered enotiona
problenms. Rowett, 832 F.2d at 204-205. Rowlett also presented
expert testinony of a psychiatrist who explained that he suffered
fromsynptons of anxiety, stress, and sone depression for which he
was treated with an antidepressant. 1d. at 204. The court then
held that “Rowett’s testinony, in conbination with that of the
psychiatrist and wth the jury’s comon sense judgnent of the
enotional conplications that would acconpany the intentional
di scrimnation Row ett suffered, provi des an adequate basis for the
portion of the conpensatory danage award attri butable to enoti onal
distress.” |d.

The EECC, as the primary enforcenent nechanism against

24



discrimnation under Title VII, apparently recognized this trend in
case law and interpreted the 1991 Anendnents al |l ow ng conpensat ory
damages under Title VI to simlarly require physical
mani festations to recover for enotional harm  EEOC PoLlcy GU DANCE
No. 915.002 8 II1(A)(2), at 10 (July 14, 1992). The Comm ssion’s
position statenent noted that “[c]ases awardi ng conpensatory and
punitive damages under other civil rights statutes will be used as
gui dance in analyzing the availability of damages under § 1981a.
Section 1981 cases are particularly useful because Congress treated
the 8§ 1981a dammge provisions as an anendnent to 8§ 1981.” Id. at
10 n. 18. The Comm ssion then explained its position on the
availability of intangible injury under 8 1981a as foll ows:
Damages are available for the intangible

injuries of enotional harm such as enotional pain,
suffering, inconvenience, nental anguish, and | oss

of enjoynent of life. O her nonpecuni ary | osses
could include injury to professional standing,
injury to character and reputation, injury to
credit standing, loss of health, and any other

nonpecuni ary |losses that are incurred as a result
of the discrimnatory conduct. Nonpecuniary |osses
for enotional harmare nore difficult to prove than
pecuni ary | osses. Emotional harm will not be
presunmed sinply because the conplaining party is a
victimof discrimnation.[] The existence, nature,
and severity of enotional harm nust be proved.
Enmotional harmmay nmani fest itself, for exanple, as
sl eepl essness, anxiety, stress, depression, narital
strain, humliation, enotional distress, |oss of
self esteem excessive

fatigue, or a nervous breakdown. Physi cal manifestations of
enotional harm may consist of ulcers, gastrointestinal disorders,
hair |oss, or headaches. . . . The Commssion wll typically

requi re medi cal evidence of enotional harmto seek damages for such
harmin conciliation negotiations.

ld. at 10-12 (footnotes omtted) (enphasis added).

In the instant case, the district court awarded $40, 000 for
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enptional distress to Brown based solely on his testinony and the
di scrimnatory conduct formng the basis of this lawsuit. Brown
testified that he felt “frustrated” and “real bad” for being judged
by the color of his skin. Brown explained that the work
envi ronnent was “unbear abl e” and was “tearing ny sel f-esteemdown.”
Brown also stated that it “hurt” and nmade him “angry” and
“paranoid” to know that his supervisor referred to Brown as a
“porch nonkey” or a “nigger” and generally thought that he was
inferior to white enployees. This testinony is the only evidence
submtted by Brown in support of his enotional distress claim

After a conplete review of the record, we hold that Brown’s
testinony of nental distress is insufficient to support anything
nmore than a nom nal danmage award. While the district court could
infer that being referred to as a “porch nonkey” and a “nigger”
woul d cause one enotional distress, Brown has not presented
evidence with the specificity required by Carey nor has Brown
testified as to any manifestations of harm |listed by the EECC
policy statement. See EEOC PoLicy GubDANCE No. 915.002 8 I1(A)(2),
at 10-11. Brown presented no corroborating testinony nor did he
of fer expert medi cal or psychol ogi cal evidence of danages caused by
his alleged distress. No evi dence suggests that Brown suffered
from sl eepl essness, anxiety or depression. Furt her nor e,
i medi ately after his constructive discharge from PHP Heal t hcare,
Brown obtai ned enploynment at Metroplex for a higher hourly wage
rate than he received at PHP Heal t hcare.

In order to establish intangi ble |oss, we recognize that Carey
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requires a degree of specificity which may include corroborating
testinony or nedical or psychol ogical evidence in support of the
damage award. Carey, 435 U. S. at 264, 98 S. C. at 1052. Hur t
feelings, anger and frustration are part of life. Unless the cause
of action manifests sone specific discernable injury to the
claimant’s enotional state, we cannot say that the specificity
requi renent of Carey has been satisfied. W find no support for
the district court’s enotional damage award in this record.
Consequently, based on the above reasoning, we hold that the
district court abused its discretion in awardi ng enpotional distress
damages to Brown on his § 1981 claim We vacate the district
court’s $40, 000 enoti onal distress award as to Brown and renmand t he
case with instructions for the district court to award nom nal

damages.

B. Title VIl - Enotional Harm

For purposes of Title VII, 8 102 of the Cvil R ghts Act of
1991 significantly expanded the avail able renedies for plaintiffs
subjected to discrimnation under Title VII. 42 U S. C. 8§ 19813;
and see Landgraf v. USI Film Products, 114 S. C. 1483, 1490-1491
(1994). Under this section, “a T Title VII plaintiff who w ns a back
pay award may al so seek conpensat ory damages for " future pecuniary
| osses, enotional pain, suffering, inconvenience, nental anguish,
loss of enjoynment of Ilife, and other nonpecuniary |osses.’”

Landgraf, 114 S. C. at 1491 (quoting 42 U.S.C. § 1981la(b)(3)). As

such, both 8§ 1981 and Title VIl permt awards for intangible |oss
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such as nental anguish or enotional distress.

Nothing in the 1991 Anendnents to Title VII suggests that we
shoul d anal yze clains for enotional distress under Title VII using
different guidelines than those explained above for § 1981
enotional distress clains.'? Furthernore, Congress treated the 8§
1981a conpensatory and punitive damage provi sions as anendnents to
8§ 1981. The legislative history of the 1991 Amendnents to Title
VI al so shows t hat Congress sought to unify the | aw for enpl oynent
discrimnation cases. HR Rep. No 102-40 (I11), 102d Cong., 1st
Sess. at 24 (1991), reprinted in 1991 U S.C C AN 694, 717. As
such, we see no reason to frustrate Congressional intent by
fashioning different rules for 8§ 1981 and Title WVII clains.
Consequently, we read Carey to require a plaintiff to present the
sane |evel of conpetent evidence under a Title VII envotional
distress claimas is required to sustain a finding for enotional
di stress under 88§ 1981 and 1983. Carey, 435 U. S. at 255-56, 98 S
Ct. at 1048.

We again review the district court’s enotional danage award
for abuse of discretion. The district court awarded Patterson
$150, 000 for enotional damage, and nental pain and suffering.
Again, no testinony was presented to show any nmanifestations of
harmlisted by the EEOCC policy statenent. Patterson presented no
evi dence that she was subjected to sexist or racist comrents nor

did she testify that she was subjected to a hostile work

12 W al so recogni ze that nothing in the statute suggests that
t he sane standards apply.
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environment. |Instead, Patterson testified that she was term nated
by Kennedy for insubordination for hiring another black enpl oyee.
She al so expl ained that Kennedy created and back-dated a docunent
for use at her T.E C hearings in order to challenge her
application for unenploynent. Patterson also testified that her
retaliatory firing enotionally scarred her and resulted in
unenpl oynent for al nost one year. Patterson explained that she
worked in a narrow field as a psychiatric nurse and could not

easily attain enploynent due to the limted nunber of facilities.

Apparently, the district court based its enotional harmaward
on testinony that Patterson suffered nental anguish during her
unenpl oynent, that she endured a great deal of famlial discord
arising fromher acceptance of other jobs in Huntsville and Houston
because she was forced to leave her children in the Gatesville
area, and that the firing and subsequent noves to Huntsville and
Houston to obtain work caused nental distress because she was
separated fromher children. Qoviously, the retaliatory discharge
caused a substantial disruption in Patterson’s daily routine.
However, this record is void of sufficient conpetent evidence to
support anyt hing nore t han nom nal damages under Carey. Carey, 435
U S at 255-56, 98 S. Ct. at 1048.

The record contains none of the listed evidentiary factors in
the EECC policy statenment. See EEOCC PoLicy GuDANCE No. 915. 002 at
10- 11. No corroborating testinony was offered to support

Patterson’s testinony. No evidence suggests that Patterson was
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hum |iated or subjected to any kind of hostile work environnment.
Further, no expert nedical or psychol ogical evidence exists to
support a claim for enotional harm No proof of actual injury
exists in this case. Because Patterson failed to present
sufficient conpetent testinony and/ or ot her evi dence to denonstrate
the nature and extent of enotional harm caused by her unl awf ul
term nation, we hold that the district court abused its discretion
i n awardi ng her $150,000 for enotional distress. As we explained
above, Carey teaches us that the an award of damages for “di stress”
“must be supported by conpetent evidence concerning the injury.”
Carey, 435 U S. at 264 n.20, 98 S. . at 1052 n.20 (enphasis
added). Patterson’s testinony al one does not neet this threshold.
We therefore vacate the district court’s Title VII enotional

di stress award and remand to the district court with instructions

to award nom nal damages for Patterson’s enotional distress.

VII.

Appel l ants PHP Heal thcare and Kennedy also argue that the
district court commtted clear error by awardi ng punitive damages
to Brown under 42 U.S.C. § 1981 and to Patterson under 42 U S.C. §
1981la. A party who establishes a cause of action under 42 U S. C
8§ 1981 may be entitled to punitive danmages “under certain
circunstances.” Johnson v. Railway Express Agency, 421 U S. 454,
460, 95 S. . 1716, 1720 (1975). The general rulein this circuit
permts a punitive damage award agai nst a 8 1981 def endant when t he

defendant acts wllfully or wth gross disregard for the
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plaintiff’s rights. See Jones v. Wstern Geophysical Co., 761 F. 2d
1158, 1162 (5th Cir. 1985).' In Jones, we also recognized this
characterization to be one of malice. 1d. (citing Cairborne v.
IIlinois Central RR, 583 F.2d 143, 154 (5th Cr. 1978), cert.
deni ed, 442 U.S. 934 (1979)).

Punitive danages were unavailable to Title VII plaintiffs
until the enactnent of the 1991 Anmendnents to the Cvil R ghts Act
of 1964, 42 U S.C. § 198la. Congress’s primary concern wth
enacting punitive damages under § 198l1a(b)(1) was to unify the | aw
under Title VII. HR Rep. No. 102-40 (I1), 102d Cong., 1st Sess. at
24-29 (1991), reprinted in 1991 U S CCAN 694, 717-723. I n
furtherance of this unification effort, Congress permtted the
i nposition of punitive danmages under Title VIl in the sane general
circunstances as punitive danmage awards inposed by courts under 8§
1981. Id.; and see HR Rer. No. 40(1), 102d Cong., 1lst Sess. at 74
(1991), reprinted in 1991 U S.C.C A N 549, 612. Section 198la
provides that, for a district court to award punitive damages under
Title VI, the conplaining party nust show “that the respondent
engaged in a discrimnatory practice or discrimnatory practices
wth nmalice or with reckless indifference to the federally
protected rights of an aggrieved individual.” 42 U.S.C. 8
1981a(b)(1). “Punitive danmages are available under [8§8 198la] to

13 The Suprene Court fashioned a simlar standard for
assessing punitive damages under 8§ 1983. Smith v. Wade, 461 U.S.
30, 51, 103 S. . 1625, 1637 (1983). In Wade, the Court held that
punitive damages may be assessed under 8§ 1983 when the defendant
commts acts intentionally or with reckless or callous disregard
for the plaintiff’s rights. Wde, 461 U S. at 51, 103 S. C. at
1637.
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the sanme extent and under the sane standards that they are
avai lable to plaintiffs under 42 U . S.C. § 1981. No hi gher standard
may be inposed.” 137 CoNne. Rec. H9527 (daily ed. Nov. 7, 1991)
(Rep. Edwards’ Interpretive Menorandun

From our reading of the legislative history to the 1991
Amendnents to Title VII, we can conclude that Congress intended
these anendnents to unify the law for enploynent discrimnation
cases. Accordingly, we shall consider the propriety of punitive
damage awards under 88 1981 and 1981a under the sane criteria.

It is well settled that a private enployer may be held liable
for punitive damages in enploynent discrimnation cases under 8§
1981 based on t he acts of supervisory enpl oyees.* Flanagan v. A E
Henry Com Health Serv. Cr., 876 F.2d 1231, 1235 (5th Cr. 1989).
Title VI, however, only provides for “enployer” liability. 42
U S C § 2000e-2. Al though individuals may not be held liable
under Title VIl unless they neet 8§ 2000e(b) definition of
“enpl oyer,” an individual enployee’'s actions may subject the
enployer to liability under agency principles. See Gant v. Lone
Star Co., 21 F.3d 649, 652 (5th Gr.), cert. denied, 115 S. C. 574
(1994) (noting that “the purpose of the “agent’ provision in 8§
2000e(b) was to incorporate respondeat superior liability into

Title VI1."). The Suprene Court has al so held that enployers are

¥ I'n Flanagan, we affirned a district court’s application of
agency principles to extend liability under § 1981 to a private
enpl oyer. Id. at 1236. W held that “in cases . . . where a clear
agency relationship exists between the enployer and supervisors
with control over the operations of the enpl oyer and t he enpl oynent
status of the plaintiff, liability may be appropriately extended
agai nst the enployer.” 1d.
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not strictly liable under Title VII for the discrimnatory acts of
their agents. Meritor Sav. Bank v. Vinson, 477 U S. 57, 72, 106 S.
Ct. 2399, 2408 (1986). As such, agency principles apply under
Title VII and shoul d necessarily be extended to the renedi es nade
avai | abl e under the 1991 Anendnents, 42 U.S.C. § 1981a.

For punitive damages to be assessed under § 1981 or § 1983,
t he defendant nust have commtted acts with nalice or reckless
indifference to the federally protected rights of the plaintiff.
Jones, 761 F.2d at 1162; 42 U.S.C. § 198la(b)(1). W review the
propriety of the district court’s punitive damage award for abuse
of discretion. Id.

In the case sub judice, the district court found that Brown
and Patterson were subjected to wllful and nmalicious
di scrim nation and awarded Brown and Patterson $150,000 each in
punitive damages. Kennedy was the project nmanager and supervi sor
for PHP Healthcare’'s Fort Hood Facility. The record shows that
Kennedy intentionally discrimnated agai nst Brown and Patterson.
The record is replete with Kennedy’'s use of racial epithets and
other actions denonstrating his reprehensible views on race
rel ations. Evi dence shows that Brown was scheduled to the |ess
desirable night shifts and assigned nenial tasks which white
enpl oyees were not required to perform The district court also
found that PHP Heal t hcare and Kennedy di scrim nated agai nst Brown
on the basis of his race wth respect to the assignnent of benefits
and disciplinary actions taken by the conpany.

The district court further found that Kennedy told Patterson
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“not another nigger is to be hired.” A few days after Patterson
hired another black enployee, she was term nated. The court
further found that Patterson’s attenpt to contact PHP Heal thcare’s
headquarters in an effort to stop the ongoi ng di scrimnation at the
Fort Hood facility was anot her produci ng cause of her term nation.
After her term nation, Kennedy created and back dated a docunent
for use at Patterson’s T.E.C. hearing detailing all eged m sconduct.
This report stated that, while Kennedy was at PHP Healthcare’'s
headquarters in Washington, D.C., Patterson took a three hour
lunch, she failed to report to work on another day, and she was
absent from work when a patient escaped. Kennedy then |ied about
using this docunent to fire Patterson when he testified before the
T.E.C. Based on the evidence presented, the district court found
that Patterson was, in fact, fired soon after disobeying Kennedy’s

directive not to hire any nore niggers,” while Brown was
constructively discharged after he was assured that the racially
hostile work environnent at PHP Heal t hcare woul d change.

The district court found that these facts, taken together
showed Kennedy’s nalice and/or reckless indifference to the
federally protected rights of Brown and Patterson and awarded
puni tive damages. See 42 U.S.C. § 198la(b)(1). Under § 1981, the
district court found Kennedy and PHP Healthcare jointly and
severally liable to Brown for $150, 000. Under Title VII, the
district court found PHP Healthcare liable to Patterson for

$150, 000 as an “enployer” under the terns of the statute.

Based on the record presented, we cannot say that the district
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court abused its discretion in assessing punitive danages agai nst
Kennedy. Kennedy’s actions in falsifying docunents to establish a
paper trail of msconduct for Brown coupled with his racial
ani nosity support a determ nation of malicious or reckless conduct
justifying punitive danmages.

However, the quantum of this award does not conply with the
three factors set out by the Suprene Court to determne the
reasonabl eness of a punitive danage award. See BMW of North
America, Inc. v. Core, 116 S. C. 1589, 1598-99 (1996). W
understand that BMVW deals with constitutional limts on punitive
damages, but we find it instructive here. In BWV the Court held
that the following factors nust be considered in determ ning
whet her a punitive damage award was reasonable: (1) the degree of
reprehensibility of the defendant’s conduct; (2) the disparity
between the harm suffered and the damage award; and (3) the
di fference between the damages awarded in this case and conparabl e
cases. |d. An award of $150,000 fails to neet any of these three
factors.

First, Brown was not personally subjected to verbal or
physi cal abuse and no evidence suggests that Kennedy's actions
reflected a prevailing attitude of PHP Healthcare to warrant such
a large punitive assessnent. In a close case such as this one
Kennedy’s intentional falsification of docunents is the only
finding nmade by the district court which neets the malicious or
reckless indifference requirenent for inposing punitive damages.

Next, the punitive danmage assessnent bears no “reasonable
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relationship” to the conpensatory damage awards in this case. On
remand, Brown’s back-pay and lost benefits award wll be
substantially reduced from $22,648. Further, only nom nal
enotional damage are warranted in this case. Even if we based the
punitive award on the original back-pay and benefits award of
$22,648 the ratio of punitives to conpensatory damages woul d be
approximately 6.5 to 1. The Suprenme Court has recognized a
punitive damage award of 4 tines the anount of conpensatory damages
to be “close to the line” in terns of constitutional propriety.
BMWW 106 S. C. at 1602 (citing Pacific Mut. Life Ins. Co. .
Haslip, 499 U.S. 1, 23-24, 111 S. Ct. 1032, 1046 (1991)). Finally,
the | argest punitive damage award under § 1981 in this circuit, of
which we are aware to date, is $50,000. See Jett v. Dallas Indep.
Sch. Dist., 798 F.2d 748, 762 (5th Cr. 1986), aff’'d in part and
remanded in part, 109 S. C. 2702 (1989). For these reasons, we
vacate the punitive damage award i n favor of Brown agai nst Kennedy
and remand for reassessnent in |ight of this opinion.

As to the punitive danmage assessnents agai nst PHP Heal t hcare
under § 1981 and Title VII, we again recognize that “the trier of
fact’s decision whether to award [punitives] damages is
di scretionary.” Sockwell v. Phelps, 20 F.3d 187, 192 (5th Cr.
1994). However, we find no evidence in this record to support the
district court’s punitive damage assessnent as to PHP Heal t hcare
under either 8§ 1981 or § 1981a.

The Suprene Court has held that § 1981 |iability reaches only

intentional discrimnation, Ceneral Bldg. Contractors Ass’'n V.
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Pennsyl vania, 458 U S. 375, 389-91, 102 S. C. 3141, 3149-50
(1982). The Court has also held that enployers are not strictly
liable for the acts of their enployee. Vinson, 477 U.S. at 72, 106
S. C. at 2408. Agency principles apply to 8 1981 (and to Title
VII) to hold an enployer liable “for those intentional wongs of
hi s enpl oyees that are commtted in furtherance of the enpl oynent;
the tortfeasing enpl oyee nust think (however m sgui dedly) that he
is doing the enployer’s business in commtting the wong.” General
Bldg. Contractors, 458 U S. at 392, 102 S. C. at 3150-51. W
agree that Kennedy’'s actions may be attributed to PHP Heal t hcare
for purposes of conpensatory danmages, given his supervisory role as
proj ect manager.

However, the inposition of punitive damages under § 1981 and
Title VIl requires that the discrimnation be nmalicious or done
with reckless indifference. Jones, 761 F.2d at 1162; and see 42
US C8 1981a. Al of the discrimnatory acts in this case were
solely acts of Kennedy. Kennedy was not a corporate officer of PHP
Heal t hcare but was the “project manager” of the Fort Hood office.
PHP Heal t hcare provided a handbook which expressly established a
policy of non-discrimnation and expl ained how enpl oyees could
conpl ain about discrimnatory practices to the conpany. Further,
the vice president of human resources, John Bucur, testified that
menos were distributed throughout the Fort Hood facility which al so
set out the procedures for making conplaints to headquarters. No
evi dence suggests that Brown or Patterson foll owed t hese procedures

in an attenpt to notify PHP Healthcare’'s corporate office that
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Kennedy was di scrim nating agai nst bl ack enpl oyees. The record is
conpletely void of evidence show ng that PHP Heal t hcare took part
in any discrimnatory conduct mnuch less any “malicious” or
“reckl ess” conduct. The existence of the enploynent handbook
setting forth a policy of non-discrimnation is at least prim
facie evidence of awareness on the part of PHP Healthcare of the
federally protected rights of Brown and Patterson; and there is
nothing in this record which purports to show that PHP Heal t hcare
took any action which was inconsistent wth that policy.
Simlarly, thereis nothing in the record which woul d show t hat PHP
Heal t hcare had know edge of Kennedy’s nmlicious or reckless
conduct, or authorized, ratified, or approved Kennedy’'s actions.
See Fitzgerald, 68 F.3d at 1263 (refusing to inpose punitive
damages under § 1981 where enpl oyer took no part in the intentional
discrimnation). Although Kennedy was the project manager of PHP
Heal thcare’s Fort Hood facility, his actions alone, w thout sone
evi dence show ng that PHP Heal t hcare knew or shoul d have known of
Kennedy’ s mal i ci ous or reckless conduct, are insufficient to cause
punitive liability to directly attach to PHP Heal t hcare. '®

For these reasons, we hold that the district court abused its

15 We have affirnmed a district court’s refusal to inpose
puni ti ve damages based on evi dence that a defendant had taken steps
toelimnate racial discrimnation and the anbi guous nature of the
evidence at the district court level. Jones v. Western CGeophysi cal
Co., 761 F. 2d at 1162. \When pronpt renedi al neasures were taken by
the enployer, the evidence “did not conpel the conclusion the
[ def endant] had behaved maliciously.” Id. at 1162. Simlarly, the
evidence in this case does not conpel the conclusion that PHP
Heal t hcare behaved in a manner which warranted the inposition of
puni ti ve damages.
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discretion in awardi ng punitive damages agai nst PHP Healthcare in
this case. Therefore, we vacate the district court’s punitive
damage award in favor of Brown and remand for reassessnent agai nst
Kennedy under 8§ 1981 in his individual capacity. W reverse
Patterson’s punitive damage award under Title VII because no
individual liability attaches under this statute. See Gant, 21

F.3d at 651.

VIIT.

PHP Heal t hcare and Kennedy further contend that the district
court erred conputing attorneys’ fees in this case. Wen Brown and
Patterson originally filed this suit on May 28, 1993, they were
represented by the law firm of Salter and Thetford. Salter and
Thetford withdrew as counsel on July 25, 1994. Brown retained
David J. Quillory, David Wiser and Bill Bingham while Patterson
hired WV. Dunnam Jr., as counsel. Brown then anended his
conplaint to add violations of 42 US C 8§ 1981 and 1983.
Patterson also filed an anmended conplaint adding intentional
infliction of enotional distress. Al clains except for Brown’s §
1981 claim and Patterson’s Title VII claimwere dism ssed at the
summary judgnent stage.

PHP Heal t hcare and Kennedy contend that the district court
erred in awardi ng $22,500 in attorney’s fees to Brown and Patterson
for the tinme spent by the law firm of Salter & Thetford.
Appellants also mamintain that the $45,000 in attorney' s fees

awarded to Brown shoul d have been reduced by the anpbunt of hours

39



spent on clains unrelated to the successful clains. W review a
district court’s award of attorney’s fees for abuse of discretion.
Cooper v. Pentecost, 77 F.3d 829, 831 (5th Cr. 1996).

Congress enacted the Cvil R ghts Attorney’s Fees Awards Act
of 1976, 42 U.S.C. § 1988. Section 1988 authorizes district courts
to award reasonable attorney’s fees to prevailing parties in civil
rights cases. See Hensley v. Eckerhart, 461 U.S. 424, 429 (1983).
In Hensl ey, the Suprene Court offered guidance for determ ning a
proper award of attorney’'s fees in cases in which the plaintiffs
brought a nunmber of causes of action but prevailed on only a few
or, in this case, one:

Many civil rights cases will present only a single
claim In other cases the plaintiff’'s clains for
relief will involve a cormon core of facts or wll
be based on |l egal theories. Mich of counsel’s tine
wll be devoted generally to the litigation as a
whole, making it difficult to divide the hours
expended on a cl ai mby-clai mbasis.
ld. at 435.

Here, the district court properly followed the teachings of
Hensl ey and reduced the attorney’s fees award cl ai ned by Guill ory,
Wei ser and Bingham and further adjusted Salter and Thetford’ s
stated hours. The district court also applied the Johnson
factors. 1t See Cooper, 77 F.3d at 831 (recognizing that the
district court nust exam ne the factors set out in Johnson). Per

Johnson, the district court exam ned the novelty and difficulty of

the case, the requisite skill required to perform|egal services,

6 Johnson v. Georgia Hw Express, 488 F.2d 714, 717-719 (5th
Cr. 1974).
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the preclusion of other enploynent, customary fees, anounts
i nvol ved and results obtained; the desirability of the case, the
nature and length of the professional relationship awards in
simlar cases, and the tinme and | abor required. Johnson, 488 F. 2d
at 717-719.

Based on the district court’s Johnson factor anal ysis and the
findi ngs presented, we find no abuse of discretion with respect to
the district court’s attorneys’ fee award of $68,898.84 to Brown
and $36, 000 to Patterson.

| X.

In summary, we affirmthe district court’s judgnent agai nst
PHP Heal thcare for back pay on Patterson’s claim of retaliatory
di scharge under 42 U S.C. 8§ 2000e-3. W also affirmthe district
court’s judgnent of liability against PHP Heal thcare and Kennedy
for back pay on Brown’s claim of race discrimnation under 42
Uus C § 1981 However, because of his failure to exercise
reasonable diligence to maintain substantially simlar enploynent
and mtigate his danmages, we vacate the district court’s back pay
award as to Brown and remand that award to the district court for
redet erm nati on. The district court is instructed to reduce
Brown’ s back pay award by excluding all back pay fromthe date of
his involuntary term nation from Metropl ex forward.

W vacate the awards of enotional damages as to both Brown and
Patterson and remand such awards to the district court wth
instructions to assess nom nal danmages for such clainms. W also

vacate the district court’s award of punitive damage as to Brown
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and remand that award to the district court to reassess the award
consistent with the instructions herein and to assess such award
agai nst Kennedy in his individual capacity. As to Patterson, we
reverse the punitive damage award in its entirety and render
judgnent that no punitive damages are recoverable by Patterson
against PHP Healthcare in this case. W affirm the awards of

attorneys’ fees in this case.
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