UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40884

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

BENNY L. RUSK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

Sept enber 23, 1996

Bef ore H G3 NBOTHAM W ENER, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

.  FACTS AND PROCEEDI NGS BELOW
From 1952 to 1989, Benny Rusk worked at First State Bank of
Li berty, Texas. By 1988, Rusk had becone president of the bank.
In addition, Rusk owned a majority of the bank's stock and was one
of its directors.
On Cctober 14, 1988, the FDI C conducted an exam nation of the
bank. Bank exam ners di scovered nunerous violations of banking

regul ati ons. John Schmal zer, the exam ner-in-charge, reported that



| oans ostensi bly nade to ot her individuals were actually for Rusk's
benefit. In addition, Rusk allegedly received $214,000 that had
been expensed by the bank as legal and professional fees and
$175,000 fromthe bank's credit life rebate account. |n Decenber
1988, Schmal zer recommended to the FDI C Regi onal Director that Rusk
be suspended from participating in the bank's affairs and be
ordered to cease and desist fromusing bank funds to service his
own personal | oans.

The FDIC subsequently determned to initiate debarnent
proceedi ngs agai nst Rusk pursuant to 12 U.S.C. §8 1818(e). The FD C
informed the bank of its intent and, on April 27, 1989, served Rusk
with the Notice of Intention to Renove fromOifice and to Prohibit
from Participation. Prior to the filing of the Notice, Rusk
returned $389,769 to the bank as restitution for hi s
m sappropriation of the bank's funds fromthe account for | egal and
professional fees and fromthe credit life rebate account.

On July 27, 1989, Rusk entered into a Stipulation and Consent
to an |Issuance of an Oder of Renoval. Pursuant to the
Stipulation, Rusk consented to the entry of an order prohibiting
him from participating in the bank's affairs and, further, from
participating in the affairs of any bank insured by the FD C
without the FDIC s prior witten consent. On January 26, 1990, the
FDI C i ssued an order to that effect.

On March 11, 1992, Rusk was charged in a ten-count indictnent
arising fromthe foregoing activities. The indictnent charges Rusk

wth conspiracy to nake false entries; four counts of false



entries; three counts of msapplication of bank funds; and two
counts of false statenents to the IRS. Rusk noved to dismss the
indictnment, alleging that the prior admnistrative proceedings
constitute puni shnent for purposes of doubl e jeopardy and therefore
bar the instant crimnal prosecution. The district court denied
the notion. Rusk now appeal s that denial. The district court

stayed the crimnal proceedi ngs pending this appeal.

1. ANALYSIS
Rusk argues that the crimnal indictnent constitutes multiple
puni shnment for the sanme offense adjudicated in the earlier FD C

adm ni strative proceedings. Relying on United States v. Hal per,

490 U. S. 435 (1989), Rusk contends that the sanctions inposed by
the FDIC were not solely renedial and, therefore, qualify as
puni shment under Suprenme Court precedent. Rusk points to three
sanctions allegedly inposed by the FD C (1) the $389, 769
restitution paynent; (2) the debarnent order; and (3) the drop in
the value of Rusk's bank stock allegedly caused by the debarnent
or der.

The restitution paynent does not constitute punishnment
because it is purely renedial. The restitution paynent corresponds
exactly to the anobunt Rusk enbezzled from the bank's accounts.
St at ed anot her way, the paynent sinply returns to the bank what he
stole fromit; it does not serve a punitive purpose.

This circuit has yet to address whether a debarnent order

issued in an adm nistrative proceeding constitutes punishnment for



pur poses of double jeopardy. Qher circuits that have addressed
the issue in related contexts have uniformy held that such orders

do not constitute punishnent. See DiCola v. Food & Drug Adm n., 77

F.3d 504, 507 (D.C. GCr. 1996) (holding debarnent under 21 U S.C
8§ 335a(a) did not constitute punishment for purposes of double

j eopardy); Bae v. Shalala, 44 F. 3d 489, 496 (7th Cr. 1995) (sane);

United States v. Furlett, 974 F.2d 839, 844 (7th Gr. 1992)

(hol ding CFTC debarnment did not constitute punishnent); United

States v. Bizzell, 921 F.2d 263, 267 (10th Cr. 1990) (holding 3-
year HUD debarnent did not constitute punishnent). Furthernore,
those circuits to consider debarnment orders issued under the sane
statutory authority as here, 12 U S. C § 1818, have held those

orders do not constitute punishnment. United States v. Stoller, 78

F.3d 710, 724 (1st Cr. 1996); United States v. Hudson, 14 F.3d

536, 542 (10th G r. 1994).
As those courts have expl ai ned, debarnment orders do not serve
a punitive purpose but rather the renedial goal of protecting the
banki ng i ndustry:
[ T] he OCC s use of debarnment as a neans of protecting the
integrity of the banking systemand the interests of the
depositors is alegitimte renedi al purpose that need not
necessarily be defined as al so serving as deterrence or
retribution.
Hudson, 14 F.3d at 541-42. Simlarly, after examning 8§ 1818's
text and legislative history, as well as the particular nature of
t he debarnent there at issue, Judge Sel ya concluded that "the root

purpose of debarnment . . . [is] to purge sensitive industries of

corruption and thereby protect the public. This purpose, evident



here, is essentially renedial in nature." Stoller, 78 F.3d at 724.
We agree that the debarnment order was renedial, not punitive.

Finally, Rusk contends that the loss in stock value was
attributable to the FDICs debarnent order and, therefore,
constitutes punishnment by the FDIC This argunent is wthout
merit.

Even accepting that the loss in stock value was attri butable
to the FDI C debarnment order--itself a debatable proposition--the
| oss of stock is a collateral consequence of the debarnent order.
The FDI C order did not mandate that Rusk forfeit his stock or that
the stock go down in value. Rather, the loss in stock value was
the market's reaction to Rusk's departure from the bank. Rusk
cites no authority that a coll ateral consequence of a sanction is
part of the sanction itself.

In short, the FDIC s sanctions did not punish Rusk but rather
served renedi al purposes. Consequently, the crimnal prosecution
does not constitute an attenpt to inpose nultiple punishnents for
t he sane of f ense.

The district court's denial of Rusk's notion is therefore

AFFI RVED.



