REVI SED
United States Court of Appeals,
Fifth Grcuit.
No. 95-40836.
Jean G MATTERN, Pl aintiff-Appellee,
V.

EASTMAN KODAK COWVPANY and East nan Chem cal Conpany, d/b/a Texas
East man Conpany, Defendants-Appell ants.

Jan. 16, 1997.

Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore GARWOOD, BARKSDALE and DENNI'S, G rcuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

The linchpin for this appeal is what constitutes an "ultinmate
enpl oynent decision" as required for a retaliation claim under
Title VII of the Gvil R ghts Act of 1964, 42 U S.C. § 2000e-3(a).
East man Kodak Conpany and East man Chem cal Conpany (collectively
"Eastman") contest the denial of a FEeEDDR Gv.P. 50 notion for
judgnent as a matter of law, a jury having found that Eastnman had
retal i ated agai nst Jean Mattern, its enpl oyee, but al so havi ng nade
two findings adverse to Mattern that limt her retaliation claim
first, that, although Mattern had been sexually harassed by her
coworkers, Eastman did not fail to take pronpt renedial action
after it knew or shoul d have known of the harassnent; and second,
that Mattern was not constructively discharged fromher enpl oynent
wth Eastman. Mattern does not cross-appeal these adverse
findings. W REVERSE and RENDER.

| .



Mattern, an Eastman enpl oyee fromlate 1989 to m d-1993, was
enrolled in Eastman's | engthy nechanic's apprenticeship program
which has two conponents: on-the-job training and related
instruction (classroon). The program requires successfu
conpletion of 14 "review cycles" which evaluate both conponents.
Satisfactory performance during the review cycles results in
regul ar pay increases. |In addition, the programincludes periodic
"Major Skills Tests". An apprentice who receives either three
unsati sfactory "review cycle" assessnents or fails a skills test
three tines is subject to renoval fromthe program

Mattern filed a Title VII charge with the EEOC on March 11
1993, claimng sexual harassnment by nenbers of her on-the-job
training crew She alleged that two senior nechanics, Godw n and
Roberts, had sexually harassed her and created a hostile work
environnent. She further all eged that her supervisors knew of, and
condoned, the harassnent.

Earlier that nonth, Eastman had |earned of, and began
investigating, this charge. As a result, on March 11, it all owed
Godwin to retire early; no action was taken against Roberts
East man then transferred Mattern to another crewin the departnent.
Because of the transfer, Mttern was working under a different
i mredi at e supervi sor, but her departnental supervisors renai ned the
sane. Mattern encountered difficulties which she equated, anong
other things, with Title VI| proscribed retaliation. She resigned
that July.

That Novenber, Mattern filed this action against Eastnman,

alleging, inter alia, that it had a policy and practice of



approving and condoning a hostile work environnent; had
constructively discharged her; and had retaliated, and allowed its
enpl oyees to retaliate, agai nst her for reporting the harassnent to
the EECC and for filing this action. The parties consented to
trial before a magistrate judge.

A jury found that, although Mattern had been harassed by
cowor kers, Eastman had taken pronpt renedial action; therefore,
the hostile work environnment sexual harassnent claim failed.
Likewise, it did not find constructive discharge or intentiona
infliction of enotional distress. (Mttern does not cross-appeal.)
On the other hand, it found retaliation and awarded $50,000 in
damages.

.

Eastman rai ses several issues. But first, we re-exam ne
Mattern's jurisdictional challenge, prem sed on the tineliness vel
non of Eastman's notice of appeal. See, e.g., Msley v. Cozby, 813
F.2d 659, 660 (5th G r.1987). This chal l enge has al ready been
rejected by a notions panel.

A

The verdi ct was returned on March 24, 1995. A week |ater, the
magi strate judge entered a "Judgnent" against Eastman on the
retaliation claim and, a week after that, April 7, Eastman noved
under Rule 50 for judgnent or for new trial, contending that the
retaliation evidence was legally insufficient. Five days |ater,
the nmagistrate judge entered a second "Judgnent"”, dism ssing
Mattern's harassnent and enotional distress clains; a week |ater,

Mattern noved for judgnent or for newtrial. Two weeks |ater, she



moved for attorney's fees as the prevailing party.

The court denied Eastman's Rule 50 notion on Septenber 12.
Three days later, it granted attorney's fees to Mattern, but denied
her Rule 50 notion. That Cctober 10, Eastnman appeal ed the March 30
and April 12 "Judgnents" and the Septenber 12 and 15 orders. A
"Final Judgnent"” was entered on Cctober 27, an "Anended Fina
Judgnent", on Novenber 2

Mattern's early April 1996 notion to dismss this appeal for
| ack of appellate jurisdiction, asserting that Eastman's notice was
untinely, was repeated al nost verbatimin her brief filed later in
April while the notion was pending and approximately two weeks
after Eastman's response to the notion. The notion was denied in
early May, a week in advance of Eastman's reply brief, which,
under st andably, did not respond again to Mattern's jurisdictional
chal | enge.

O course, a panel hearing the nerits of an appeal may revi ew
a notions panel ruling, and overturn it where necessary. United
States v. Bear Marine Services, 696 F.2d 1117, 1119 (5th Cr.1983).
And, the nerits panel nust be especially vigilant where, as here,
the issue is one of jurisdiction. ld. at 1120; see also
Comodities Futures Trading Commin v. Preferred Capital Inv. Co.,
664 F.2d 1316, 1320-21 (5th Gr.1982). On a parallel track,
Mattern's notion appears to be driven, in part, by the di spute over
the tineliness of her attorney's fees notion, an aspect of which
m ght require deciding which of the several "Judgnents" was the
"judgnment” for purposes of FeED.R APP.P. 54(d)(2)(B) (unless

ot herwi se provided by statute, notion for award of attorney's fees



must be filed within 14 days of entry of judgnent).

As noted infra, we do not reach this fees-tineliness issue.
Furthernore, we agree with the notions panel that the notice of
appeal was tinely. See, e.qg., Fen.R AppP.P. 4(a)(2) (notice of
appeal filed after announcenent of decision or order but before
entry of judgnent treated as filed on date of and after entry of
judgnent) and FeD. R App. P. 4(a)(4) (tinmely notion under Rule 50(b),
anong others, tolls tinme for appeal until entry of order disposing
of last such notion outstanding); Feb. R Qv.P. 50(b).

B

At issue are the legal sufficiency of the retaliation
evi dence; evi dence of pre-EEQCC charge conduct by Mttern rul ed
i nadm ssi bl e under FED. R EviD. 412; and the attorney's fees award.
Because the retaliation evidence was insufficient, we need not
reach the other issues.

It goes without saying that the standard of review for Rule
50 notions for judgnent is found in Boeing Co. v. Shipman, 411 F. 2d
365 (5th G r.1969) (en banc):

[ T] he Court should consider all of the evidence—ot just that

evi dence whi ch supports the non-nover's case—but in the |ight

and with all reasonabl e i nferences nost favorable to the party

opposed to the notion. |If the facts and inferences point so

strongly in favor of one party that the Court believes that

reasonable nen could not arrive at a contrary verdict,
granting [judgnent as a matter of law] is proper.

Boei ng, 411 F.2d at 374. To apply this standard, we |ook, of
course, to the prerequisites for proving retaliation.

Title VII provides in relevant part that "[i]t shall be an

unl awful enploynent practice for an enployer to discrimnate

agai nst any of his enployees ... because he has nmade a charge ..



under this subchapter.” 42 U S.C. 8§ 2000e-3(a). A retaliation
claim has three el enents: (1) the enployee engaged in activity
protected by Title VII; (2) the enployer took adverse enpl oynent
action against the enployee; and (3) a causal connection exists
bet ween that protected activity and the adverse enpl oynent acti on.
E.g., Shirley v. Chrysler First, Inc., 970 F.2d 39, 42 (5th
Cir.1992). Eastman disputes the last two elenents. W turn first
to whether there was an "adverse enpl oynent action”

Basically, Mattern's retaliation proof is of five types. (In
addition, WMattern testified that she was required to clinb
scaffolding in a fire protection suit that was too | arge, which she
t hought was unsafe; and that a tel ephone nessage was not given to
her.) The special interrogatories did not require the jury to
identify a basis, or bases, relied on in finding retaliation.

First, on the day Eastman brought disciplinary proceedings
agai nst Godwin, Mattern told her supervisor, Drennan, that she was
ill, and that it was work-related. Because it was work-rel ated,
Drennan instructed her to report the illness to Eastman's nedi cal
departnment. Instead, Mattern went hone, opting to take a day of
vacation. Eastnman then sent two of her supervisors, Drennan and
Hol stead (one of the supervisors nanmed in Mattern's EEOC charge),
to Mattern's house to instruct her to return to Eastman nedical if
her illness was work-rel ated. Sendi ng supervisors to an enpl oyee's
home under such circunstances was highly wunusual, if not
unpr ecedent ed.

Second, Mattern was reprinmnded for not being at her work

station approximately three weeks later, March 29, when her



supervisors were |ooking for her. At the tinme, she was at
East man' s Hunan Resources Departnent discussing the hostility she
was perceiving at Eastnman.

Third, Mattern's co-workers becane hostile to her after Godw n
departed. WMattern testified that they would not say "hello", and
woul d nmutter "accidents happen"; that one supervisor (Hol stead)
told her he would fire her; and that her |ocker was broken into
and sonme of her tools stolen. Mattern clainmed that Eastnman

managenent knew of, but did nothing about, this hostility.

Fourth, Mattern becane ill as a result of her anxiety over
this situation. Her doctor felt this was attributable to the
hostility at Eastnman. He telephoned Eastman to report his

concerns, but Eastman did not respond.

Fifth, Mattern's work was reviewed nore negatively after her
March EEOC charge, causing her to mss a pay increase, and
therefore, in md-My, to be on "final warning" of discharge from
the apprenticeship program (she had m ssed another pay increase
earlier in the apprenticeship). The poor evaluations were being
conpl eted and approved by supervisors who had praised her work in
t he past.

Many of the negative reviews, including the mssed pay
i ncrease, resulted fromMattern's apparent inability to rebuild and

realign centrifugal punps. She also failed two Major Skills Tests,

scoring only 19% and 47% If she were to mss another pay
increase, or fail another WMjor Skills Test, she would be
reconmmended for termnation. But , Mattern resigned her

apprenticeship before her next evaluation and next test.



Before resigning, Mattern was assigned nore work with punps,
i ncl udi ng wor ki ng one-on-one with a nmechanic, Hunble, in order to
i nprove and evaluate her skills. They worked on one punp in
particular, which they both testified was rebuilt correctly.
Drennan, however, received a report froma nechanic, Roberts, whom
Mattern accuses of bias, that the punp failed because of a
reassenbly defect. (As noted, Roberts was one of the co-workers
Mattern nanmed in the March EEOC charge.) Drennan docunented the
punp failure, and continued training Mttern.

Drennan instructed Mattern to attend a training session with
anot her nmechanic, Thomas. He told Mattern to realign a punp, which
was resting on a wooden pallet, while he observed. After
approxi mately three hours, she could not conplete the task. A punp
resting on a wooden pallet, as opposed to a nore solid base, is
more difficult torealign. In Mattern's view, it is reasonable to
infer that the punp was deliberately placed on the pallet in order
to scuttle her efforts to realign it and continue to the next
segnent of the apprenticeship program

As noted, the jury found against Mittern on her sexual
harassnent and constructive di scharge clains. As al so noted, those
adverse findings |imt the bases for finding retaliation
Accordingly, the retaliation clai mnust be viewed i n the cont ext of
these two jury findings adverse to Mattern. Along this line, after
the court instructed the jury on the sexual harassnent and
constructive termnation clainms, it instructed on the retaliation
claim Concerning sexual harassnent, the court instructed:

Nowinregard to Ms. Mattern's Title VIl cl ai mof sexua
harassnment, Title VII ... prohibits enployers fromsubjecting



their enpl oyees to sexual harassnent. This includes unwel cone
sexual advances, requests for sexual favors, other verbal or
physi cal conduct of a sexual nature where the conduct has the
purpose or effect of wunreasonably interfering with the
individual's work performance or creating an intimdating,
hostile or offensive working environnent.

In order for Eastman to be liable to Ms. Mattern for the
actions of Eastman's enpl oyees, she nust prove four things:
first, that she was subjected to unwel cone harassnent in the
form of sexual advances, requests for sexual favors or other
ver bal or physical conduct of a sexual nature; secondly, that
t he harassnent was based on her sex; and third, that the
harassnent affected a term condition or privilege of her
enpl oynent; and finally, Eastman either knew or shoul d have
known that Ms. Mattern was bei ng sexual |y harassed and fail ed
to take pronpt reasonabl e neasures to stop the harassnent.

For sexual harassnent to be actionable, it nust be
sufficiently severe or persuasive [sic] to alter the
conditions of her enploynent or create an abusive worKking
envi ronnent . The conduct nust be objectively severe or
persuasi ve [sic] that such a reasonabl e person would find the
conduct sexually hostile or abusive. Al so, the enployee nust
have subjectively considered the environnent to be sexually
abusi ve.

(Enphasi s added.)

For constructive termnation, the jury was instructed that
Mattern "nust prove that Eastman constructively discharged or
termnated her in violation of Title VII by proving that Eastnman
has made her working conditions so intolerable that a reasonabl e
enpl oyee woul d feel conpelled to resign”. (Enphasis added.)

And, for retaliation, the jury was instructed:

In regard to her retaliation claim Title VI
prohibits an enployer from retaliating or discrimnating
agai nst a person because that person has engaged i n protective
[sic] activity. Protective [sic] activity is an enployee's
conduct i n opposing a discrimnatory practice, nmaki ng a charge
of discrimnation or testifying, assisting or participatingin
any manner in an investigation proceeding.

Now, in order for Ms. Mattern to prevail on her cl ai mof
retaliation, she has to prove three things: first, that she
was engaged in a protective [sic] activity; second, she
suffered from an adverse enpl oynent action; and third, that
Eastman acted out of a retaliatory notive in taking adverse



enpl oynent acti on.

Now, adverse enploynent action could be defined as a

di scharge, a denotion, refusal to hire, refusal to pronote,

reprimand, [or] acts of sabotage ... by enployees against

ot her enpl oyees, either condoned or directed by an enpl oyer

for the purpose of establishing cause for discharge. Mer e

dirty looks or reluctance of co-workers to speak to an

enpl oyee are not the types of adverse enploynent action
prohibited by Title WVII. Merely placing a nenorandum
regardi ng an enpl oyee's performance in his or her personnel
file does not in itself constitute an adverse enploynent
action.

(Enphasi s added.)

These instructions are not at issue on appeal. (The dissent
totally ignores the "purpose of establishing cause for discharge"
| anguage in the retaliation instruction. Moreover, it grossly
m sstates our application of Title VII to the record in this case.
In fact, the dissent seens to be dealing wth another case
entirely.)

Consistent with the retaliation instruction, our court has
stated that "Title VI was designed to address ultimate enpl oynent
deci sions, not to address every decision nmade by enployers that
arguably m ght have sone tangential effect upon those ultinate
decisions". Dollis v. Rubin, 77 F.3d 777, 781-82 (5th Cr.1995).
"Utimte enploynent decisions" include acts "such as hiring,
granting | eave, discharging, pronoting, and conpensating”. 1d. at
782 (citing Page v. Bolger, 645 F.2d 227, 233 (4th Cr.), cert.
denied, 454 U.S. 892, 102 S.Ct. 388, 70 L.Ed.2d 206 (1981)). (No
authority need be cited for the necessary and | ongstanding rule
that, absent a change in the law, a decision by our court is
bi ndi ng on subsequent panels. There has not been such a change;

nmost unfortunately, the dissent is sinply unwilling to adhere to



this rule. And, no matter the lengths to which it goes to
distinguish Dollis, including expending considerable effort
di scussing Page, it cannot get around the binding precedent
established by Dollis.)

Ri ght off the bat, several of the events of which Mittern
conpl ai ns, although viewed in the requisite |light nost favorable to
her, fall well below this standard. Hostility from fellow
enpl oyees, having tools stolen, and resulting anxiety, wthout
more, do not constitute ultimte enploynent decisions, and
therefore are not the required adverse enploynent actions. See
Landgraf v. USI Film Prods., 968 F.2d 427, 431 (5th G r.1992),
aff'd 511 U S. 244, 114 S. . 1483, 128 L.Ed.2d 229 (1994).

In addition, these acts cannot be attributed to Eastman,
especially when viewed in the light of the jury's renmedial action
and no constructive discharge findings. Moreover, there is no
proof that these acts were by nmanagenent. In general, Eastman
cannot be held liable under Title VII absent proof that its
enpl oyees acted as its agents. See Title VII's definition of
"enpl oyer", 42 U.S.C. 8§ 2000e(b) (act covers "enpl oyers" and their
"agents", not "enployees"). |In short, a reasonable juror could not
find, as required by the retaliation instruction, that these acts
were condoned or directed by Eastman for the purpose of
establ i shing cause for discharge—an ultimate enpl oynent deci sion

Li kew se, the other events, such as the visit to Mattern's
home, the verbal threat of being fired, the reprimand for not being
at her assigned station, a m ssed pay increase, and bei ng pl aced on

"final warning", do not constitute "adverse enploynent actions"



because of their |ack of consequence. For starters, they do not
meet the standard set out in Dollis.

There, the enployee alleged that she: (1) was refused
consideration for pronotion; (2) was refused attendance at a
training conference; (3) had her work criticized to a governnent
vendor; and (4) was given false information regardi ng aspects of
her enploynent, including access to travel funds and nethods of
filing EEO conplaints. Dollis, 77 F.3d at 779-80. 1In holding that
these acts did not constitute ultinmate enpl oynent decisions, our
court held also that they were at nobst "tangential" to future
deci sions that m ght be ultimte enpl oynent decisions. Id. at 782.

Mattern's problens at Eastman are simlarly non-actionable.
Wile she may have been in jeopardy of discharge from her
apprenticeship program at sone point in the future, this
possi bility obviously does not equal being discharged. Failing two
Major Skills Tests, having difficulty with punps, and having
docunented reprimands in her file may have increased the chance
that she woul d eventual |y suffer an adverse enpl oynent action but,
like the actions in Dollis, neither were they ultimte enpl oynent
deci sions nor did they rise above having nere tangential effect on
a possible future ultinmte enpl oynent deci sion.

To hold otherwise would be to expand the definition of
"adverse enpl oynent action" to include events such as disciplinary
filings, supervisor's reprinmands, and even poor performance by the
enpl oyee—anyt hi ng whi ch m ght jeopardi ze enpl oynent in the future.
Such expansion is unwarranted. See Whitaker v. Carney, 778 F.2d

216 (5th Cr.1985) cert. denied, 479 U S 813, 107 S.C. 64, 93



L.Ed.2d 23 (1986) (refusing to expand coverage of Title VII's
anti-retaliation provision to include non-workplace hostility by
non- enpl oyees) .

Needl ess to say, Dollis is consistent wwth Title VIl and prior
case | aw. For exanple, H Il v. Mss. St. Enpl. Serv., 918 F. 2d
1233 (5th G r.1990), cert. denied, 502 U.S. 864, 112 S.Ct. 188, 116
L. Ed.2d 149 (1991), held that allegations that co-workers were
staring at the enpl oyee, follow ng her, prolonging the tine she had
to wait for disbursenent checks, relegating her file to a less
desirabl e classification, del eting experience data froma reference
form and criticizing her EEOC conplaint did not constitute
retaliation. HI1l, 918 F.2d at 1241. Doubt | ess, sone of these
actions may have had a tangential effect on conditions of
enpl oynent ; but, as in Mattern's case, an ultinmate enploynent
deci sion had not occurred. The enployee could only prove exanpl es
of the "many interlocutory or nedi ate deci si ons having no i medi at e
effect upon enploynent conditions" which therefore were "not
intended to fall within the direct proscriptions of ... Title VII".
Page, 645 F.2d at 233. As another exanple, see DeAngelis v. E
Paso Mun. Police Oficers' Ass'n, 51 F.3d 591 (5th Cr.) (no
adverse enploynent action when office newsletter ran articles
routinely ridiculing the plaintiff based on her gender, and her
having filed an EEOCC conplaint), cert. denied, --- US ----, 116
S.C. 473, 133 L.Ed.2d 403 (1995).

The inport of these cases, culmnating in Dollis, is the
long-held rule that Title VII's anti-retaliation provision refers

to ultimate enpl oynent decisions, and not to an "interlocutory or



medi ate" decision which can lead to an wultinmate decision.
Qobviously, this reading is grounded in the |anguage of Title VII.
As quoted earlier, the anti-retaliation provision states that
enpl oyers shall not "discrimnate" against enployees for taking
action protected by Title VII. 42 U S. C. 8 2000e-3. 1In defining
this term we |ook, of course, to other Title VII sections for
gui dance; in this case, the preceding section is hel pful.

That section states, in part, that it is unlawful to "fail or
refuse to hire or to discharge any individual, or otherwise to
discrimnate against any individual wWth respect to his
conpensation, terns, conditions or privileges of enploynent". 42
US C § 2000e-2(a)(1). This type of enployer action contrasts
sharply with the nobre vague proscription, found in the next
subpart, of "limtation" of enployees which deprive or "would tend
to deprive" the enployee of "opportunities" or "adversely affect
his status". 42 U . S.C. 8§ 2000e-2(a)(1), (2). It goes without
saying that this second subpart reaches nuch farther than the
first. It reaches acts which nerely "would tend" to affect the

enpl oyee; obviously, the way i n which the enpl oyee nay be affected

in this subpart is nuch broader. Id.
The anti-retaliation provi si on speaks only of
"di scrimnation"; there is no nention of the vague harns

contenplated in § 2000e-2(a)(2). Therefore, this provision can
only be read to exclude such vague harnms, and to include only
ul ti mate enpl oynent deci sions.

As discussed, another factor nmandating the failure of

Mattern's retaliation claimis that the jury found (1) she was not



constructively discharged and (2) Eastman did not fail to take
remedi al action. (She does not cross-appeal.) She preenpted a
possi bl e ulti mate enpl oynent deci si on—she resigned. See Landgraf,
968 F. 2d at 431 (equating jury finding of no constructive discharge
with no adverse enploynent action resulting in | oss of position).
Therefore, absent an ultimte enploynent decision prior to her
resignation, there can be no adverse enpl oynent action.

The only event Mattern could possibly point to mght be a
m ssed pay increase. (Al'though there is evidence that Mattern
m ssed two i ncreases, one took place in Novenber 1991, |ong before
her March 1993 EEQCC charge.) 1In any event, she did not prove that
the i ncrease woul d have taken effect by the tine she resigned. In
fact, she did not even assert in her brief in opposition to the
Rul e 50 notion, or in her brief here, that the m ssed pay increase
was the ultimte enploynent decision. |Instead, she contends that
her problens at Eastman, including receiving poor eval uations and
a mssed increase, were "quickly leading to the ultimate adverse
enpl oynent action". (Enphasis added.)

Moreover, at the tinme Mattern was receiving poor eval uations
Wth respect to her work with punps, she was also failing Mjor
Skills Tests with respect to them She does not maintain (nor did
she prove) that the tests were "rigged"; accordingly, we nust
assune they were a correct assessnent of her ability with the
punps. Qbviously, an enpl oyee may not conplain that not obtaining
a position was retaliation if she was not qualified for that
positioninthe first place. Gonzalez v. Carlin, 907 F.2d 573 (5th

Cir.1990). Therefore, the evidence that Mattern was having troubl e



in her Major Skills Tests precludes her contention that, but for
the "sabotage", her progress through the punp section of the
apprenticeshi p programwoul d have been rapid. Mttern's m ssed pay
i ncrease evidence is not a basis for recovery on her retaliation
claim

In closing, we note that Mattern relies on Arnstrong v. City
of Dall as, 829 F. Supp. 875 (N. D. Tex. 1992), for the proposition that
repri mands constitute ultimte enpl oynent decisions. The enpl oyer
was granted summary judgnent in Arnstrong on the basis that the
causation elenment for a retaliation claim was | acking. The

district court stated in dicta, however, that an adverse enpl oynent

action could rest on proof that the enpl oyee: (1) received a
letter of reprinmand, (2) had efficiency ratings cut; (3) was
reported to the CGvil Service Departnent for unsatisfactory

performance; (4) was infornmed he could be termnated for failure
to lose weight; (5) received a letter of reprimand for losing his
firefighter's coat; and (6) was transferred to a non-firefighting
job. 1d. at 880.

Because of the lack of causation, our court affirned the
summary judgnent. Arnstrong v. Cty of Dallas, 997 F.2d 62 (5th
Cir.1993). Therefore, this court never reached whether the
above-listed incidents constituted adverse enpl oynent actions. 1In
short, Mattern relies erroneously on dicta by the Arnstrong
district court.

Even if the m ssed pay increase were an adverse enpl oynent
action, Mattern's evidence is insufficient to showthat it resulted

from retaliation. O herwi se, there was no adverse enploynent



action. Because there was none, we need not reach whether Mattern
proved the causation elenent. Likew se, she is not a "prevailing
party" wunder Title WVIlI, and is, therefore, not entitled to
attorney's fees. 42 U S.C. § 2000e-5(Kk).
L1l

For the foregoing reasons, the denial of the notion for
judgnent is REVERSED, and judgnent is RENDERED for East nman.

REVERSED and RENDERED

DENNI'S, G rcuit Judge, dissenting.

| respectfully dissent fromthe mpjority's reversal of the
district court's judgnent upholding the jury verdict awarding the
plaintiff damages on her Title VII, 8 704 retaliation claim and
fromthe majority's appellate level entry of judgnent as a matter
of law against the plaintiff. The majority seriously m sreads
Title VIl and judicial precedents in its doubl e-edged hol di ng t hat
(1) when the jury rejects an enployee-plaintiff's 8 703 cl ai ns of
sex discrimnation and constructive discharge, it islegally barred
fromlooking at all of the rel evant circunstances and awardi ng her
8§ 704(a) retaliation danmages based on retributive hostile
envi ronnent discrimnation; and, (2) in such a case, in order to
successfully prosecute a 8 704(a) retaliation claim an enpl oyee
must prove that the enployer discrimnated against her in an
"ultimate enploynent decision" such as "hiring, granting |eave,
di scharging, pronoting, and conpensating."

Correctly interpreted, 8 704(a) affords an enployee an
i ndependent hostile work environnment retaliatory discrimnation

cause of action upon which she may recover in a proper case



regardl ess of the outconme of her 8 703 sex discrimnation and
constructive discharge clains. In the present case the jury's
retaliation award was not clearly erroneous and shoul d have been
af firnmed. The evidence provided a sufficient basis for a
reasonable juror to find that, after the plaintiff engaged in
protected activity by filing a Title VII sexual harassnent claim
adverse enploynent action against her occurred in the form of
retaliatory discrimnation (of which the enployer knew or shoul d
have known) that was not renediated and sufficiently severe or
pervasive as to alter the conditions of her enploynent and create
a hostile or abusive working environnent, and that there was a
causal connection between her participation in the protected
activity and the adverse enpl oynent action.

1. Plaintiff's Hostil e Envi r onnent Ret al i ati on Caim 1is
| ndependent |y Actionabl e

Retri butive harassnment of an enployee who has filed a § 703
sex discrimnation and abuse <claim constitutes retaliatory
discrimnation in violation of 8 704(a) if, as in an actionable
claim for sexual harassnent under 8§ 703, the enployer knew or
shoul d have known of the harassnent, failed to take renedi al steps,
and t he abusi ve conduct was sufficiently severe so as to alter the
conditions of enploynent and create a hostile work environnent.
The Suprene Court, in Harris v. Forklift Systens, Inc., 510 U S
17, 114 S. . 367, 126 L. Ed. 2d 295 (1993), and Meritor Savi ngs Bank
v. Vinson, 477 U.S. 57, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986), nade
clear that a plaintiff nmay establish a violation of Title VII by
proving that discrimnation based on sex has created a hostile or

abusive work environnent. Nothing in 8§ 704(a) of Title VI



suggests that hostile environnent discrimnation against an
enpl oyee because she filed a charge alleging a sex discrimnation
violation should not be prohibited as wunlawful retaliatory
di scrim nation.

Jurists and | egal schol ars who have specifically addressed the
i ssue have reached the conclusion that retaliatory harassnent of an
enpl oyee because she reported sexual harassnent may constitute
retaliatory discrimnation in violation of § 704(a) if the
requi site elenents are proven. See, e.qg., Davis v. State of Calif.
Dept. of Corrections, 1996 W. 271001 (E.D.Cal. Feb. 23, 1996);
Cobb v. Anheuser Busch, 793 F.Supp. 1457, 1491 (E.D. M. 1990);
Toscano v. Nimmo, 570 F. Supp. 1197, 1204-06 (D.Del.1983); Tanner
v. Calif. Physicians' Serv., 27 F.EP. 593, 1978 W 210
(N.D. Cal .1978); EEOCCv. Bank of Ariz., 12 F.E P. 527, 1976 W. 1727
(D.Ariz.1976); Hyland v. Kenner Prod. Co., 13 F.E.P. 1309, 1976 W
561 (S.D.Chio 1976); LINDEMAN & KADUE, SEXUAL HARASSMENT | N EMPLOYMENT LAW
at 282 (1992); 2 LARSON, EMPLOYMENT DI SCRIM NATION 8§ 34. 04 at 34-57-34-
62 (2d Ed. 1994) (" Manipul ati on of such ot her enpl oynent conditions
to constitute harassnent or to tolerate harassnent by fellow
enpl oyees has |ikew se been perceived as retaliatory. Such
harassnment may take the form of interrogation, reprinmands,
surveill ance, unwarranted or unfavorable job evaluations, or the
deprivation of sone of the normal benefits or rights of the
position....") (footnotes citing cases omtted); 1 CONTE, SEXUAL
HARASSMENT IN THE WORKPLACE 8§ 3.28 at 163-64 (1994). This court
apparently has assuned that such liability could exist in anal yzing

a retaliation claim See DeAngelis v. El Paso Minicipal Police



O ficers Assoc., 51 F.3d 591, 597 (5th G r.1995); Ham | ton v.
Ceneral Motors Corp., 606 F.2d 576, 581 (5th Cr.1979); see also,
Wlson v. Southern Nat. Bank of North Carolina, 900 F.Supp. 803
(WD. N C 1995) (sane as to pronpt renedial action).

The EEOC s adm nistrative interpretations indicate that the
enpl oyer can be held responsible under 8§ 704(a) for failing to
remedy or prevent co-worker or custoner retaliation against a 8§ 703
claimant if the retaliation subjectively and objectively creates
severe or pervasive hostility in the clai mant-enpl oyee's working
envi ronnent . EEOCC CowPLIANCE MANUAL 8§ 614.7, in pertinent parts
provi des:

614. 7 Exanpl es of Forbidden Retaliation

(a) Introduction—Retaliation agai nst people who protest
unl awful enploynent discrimnation can take many forns.

Discussed in this subsection are sone of the nore wdely

recogni zed types of forbidden retaliation. This list is not
i ntended to be excl usive.

* * * * * *

(c) Harassnent and I nti m dati on—Harassing or i ntimdating
an i ndividual because that individual has opposed enpl oynent
discrimnation is a violation of § 704(a) and 8§ 4(d).
Harassnent or intimdation can take nmany forns; sone of the
more common fornms are set out bel ow (Also see § 615,
Harassnent; see also 8§ 614.8(d) bel ow):

* * * * * *

(4) Retaliatory reprinmnds. Unpubl i shed Comm ssion
Deci sion No. 71-445 (1971).

(5) Coercive questioning. Comm ssion Decisions No. 71-
1151, CCH EEQOC Deci sions (1973) f 6208. (See also EECC
v. Plunbing and Pipefiters [sic] Industries, Local 189,
Title VII case.)

(6) Retaliatory surveillance. Comm ssi on Deci sion No.
70- 683, CCH EEQCC Decisions (1973) 1 6145.

* * * * * *



(g) Oher Exanples of Retaliation—he follow ng types of
retaliation represent violations of § 704(a) and § 4(d) but do
not come under any particul ar headi ng.

* * * * * *

(2) Permtting others toretaliate agai nst charging party
or conpl ai nant +f others, such as coworkers or respondent's
custoners, retaliate agai nst chargi ng party or conpl ai nant for
havi ng opposed enpl oynent di scrim nation, the respondent will,
under certain circunstances, have a duty to take steps
reasonably calculated to end the retaliation. For exanple, if
a respondent knows or has reason to know of acts taken agai nst
a charging party by others because of his/her opposition to
percei ved di scrim nation, such respondent has an obligationto
seek an end to the retaliation.

ld. (footnote omtted).

The EEOC has reached a simlar position in admnistrative
adj udi cations. See EEOC Decision No. 79-59; 1979 W. 6935 (EECC
1979); Comm ssion Deci sion No. YME9-068, CCH EECC Deci si ons (1973)
1 6039.

According to the Suprene Court, the Fifth Grcuit's Rogers v.
EECC, 454 F.2d 234 (5th Cr.1971), cert. denied, 406 U S. 957, 92
S.Ct. 2058, 32 L. Ed.2d 343 (1972), was apparently the first case to
recogni ze a cause of action based upon a discrimnatory work
environnent. Meritor Savings Bank v. Vinson, 477 U. S. 57, 65, 106
S.Ct. 2399, 2404-05, 91 L.Ed.2d 49 (1986). The Suprene Court
quoted with approval from this court's explanation that an
enpl oyee's protections under Title VII, 8 703, extend beyond the
econom c aspects of enpl oynent:

"[T] he phrase "terns, conditions or privileges of enpl oynent'

in[Title VII] is an expansi ve concept which sweeps withinits

protective anbit the practice of creating a working
envi r onnent heavily charged wth ethnic or raci al

di scrimnation.... One can readily envision working

environnents so heavily polluted with discrimnation as to

destroy conpletely the enotional and psychol ogical stability
of mnority group workers...." 454 F.2d, at 238.



Vinson, 477 U.S. at 66, 106 S.Ct. at 2405.

The Supreme Court in Vinson observed that courts generally
applied the principle announced by Rogers to harassnent based on
race, religion and national origin, id. at 65; that in 1980 the
EECC drew upon that substantial body of judicial decisions in
i ssuing Cuidelines specifying that sexual harassnent creating a
hostile work environnment is prohibited by Title VII; and that
"[s]ince the CGuidelines were issued, courts have uniformy held,
and we agree, that a plaintiff nay establish a violation of Title
VII by proving that discrimnation based on sex has created a
hostil e or abusive work environnment." [Id. at 65.

Thus, when this court, in Watley v. Mtro. Atlanta Rapid
Transit Auth., 632 F.2d 1325 (5th G r.1980), first set forth the
three-pronged test it follows in deciding Title VII, 8§ 704(a),
retaliation clains, the discrimnatory work environnent cause of
action under 8 703 was an established precedent of this court and
many ot hers. In Whatley this court held that to prove a prim
faci e case under section 704(a), the plaintiff nust establish (1)
that there was a statutorily protected participation, (2) that an
adver se enpl oynent action occurred, and (3) that there was a causal
Iink between the participation and the adverse enpl oynent acti on.
I n doing so, we observed that:

Section 704(a) of Title VII is the primry source of

protection against retaliation for those who participate in

the process of vindicating civil rights through Title VII.

Under that section broad protection is afforded to the

participant in order to effectuate the purposes of Congress.

Pettway v. Am Cast Iron Pipe Co., 411 F.2d 998, 1006, n. 18

(5th Cir.1969) ["The protection of assi stance and

participation in any manner would be illusory if enployer

could retaliate against enployee for having assisted or
participated in a Comm ssion proceeding."]



Whatl ey, 632 F.2d at 1328 (footnote omtted). Consequently, it is
i nconcei vable that this court, by its wuse of the shorthand

j udge- made term"adver se enpl oynent action," intended to excl ude or
legally could have excluded a cause of action based upon a
discrimnatory work environnment from 8§ 704(a)'s arsenal of
protections for enployee-conplainants against all fornms of
retaliatory discrimnation and adverse enploynent practices. I n
ot her words, co-worker harassnent attributable to the enpl oyer that
creates a hostile or abusive work environnent for an enployee
because she opposed or conpl ai ned of discrimnation based on sex,
race, color, national origin or religion, is a form of
di scrim nation or adverse enpl oynent action prohi bited by 8§ 704(a).

Accordi ngly, an enpl oyee has an actionable retaliation claim
under 8§ 704(a) when (1) the enployee participated in statutorily
protected activity; (2) the enployee suffered harassnment by
co-workers (i) that was sufficiently severe or pervasive as to
alter the conditions of the victims enploynent and create a
hostil e or abusive work environnment, and (ii) the enpl oyer knew or
shoul d have known of the harassnent and failed to take reasonably
cal cul ated steps to end the abuse; and (3) there was a causal |ink
between the participation in the protected activity and the
harassnent creating the discrimnatory work environnent.

In assessing an enployee's retaliation claim based on
harassnent creating a di scrimnatory work environnent the teachings
of Vinson and Harris should be kept in mnd. The discrimnation
prohibited by Title VII is not |limted to economc or tangible

di scri m nati on. Vi nson, 477 U S. at 64, 106 S.C. at 2404. The



di scrim nation nust create an objectively and subjectively hostile
or abusive work environment. Harris, 510 U.S. at 17, 114 S.Ct. at
368. But Title VII cones into play before the harassing conduct
| eads to a nervous breakdown. Certainly Title VII bars conduct
that would seriously affect a reasonable person's psychol ogi ca
wel | -being, but the statute is not limted to such conduct. So
long as the environnent would reasonably be perceived, and is
percei ved, as hostile or abusive, there is no need for it also to
be psychologically injurious. Vinson, 477 U S. at 67, 106 S.Ct. at
2405-06. \Whether an environnent is "hostile" or "abusive" can be
determ ned only by |looking at all the circunstances. These may
i ncl ude the frequency of the discrimnatory conduct; its severity;
whether it is physically threatening or humliating, or a nere
of fensi ve utterance; and whether it unreasonably interferes with
an enpl oyee's work performance. |d.

2. Application of D scrimnatory Wrk Environnent Principles
Requires That The Jury's Retaliation Award Be Affirned

We review jury verdicts for sufficiency of evidence pursuant
to the standard articulated in Boeing v. Shipman, 411 F.2d 365,
374-75 (5th G r.1969) (en banc). Wodhouse v. Magnolia Hosp., 92
F.3d 248 (5th G r.1996) (citing Rhodes v. Quiberson G| Tools, 75
F.3d 989, 993 (5th G r.1996) (en banc)).

The plaintiff presented evidence that her enployer was
inplicated in co-worker harassnent of her because she had nade
prior conplaints about sexual harassnent by co-enployees. The
district court instructed the jury on the pertinent elenents of
Title VII and the nature of retaliatory discrimnation under the

statute. The jury specifically found inits verdict in response to



the court's interrogatories that the plaintiff was sexually
harassed by her co-workers, that Eastman intentionally or wilfully
retaliated against the plaintiff for filing a charge of
discrimnation and/or for filing this lawsuit, and that $50, 000
would fairly and reasonably conpensate the plaintiff for the
damages proxi mately caused by Eastman's retaliatory actions. The
evi dence anply supports the jury's determ nations and satisfies the
three el enents of a claimbased onretaliatory discrimnation under
§ 704(a).

First, it is undisputed that the plaintiff conplained to the
def endant's personnel departnent of coworker sexual harassnent on
or about March 3, 1993, and filed her initial Title VII charge on
March 11, 1993.

Second, plaintiff presented sufficient evidence fromwhich a
reasonable trier of fact could find that after she conpl ai ned of
sex discrimnation she was subjected to retaliatory harassnent by
co-workers that created a hostile or abusive work environnent,
about which the enpl oyer knew or should have known, and that the
enpl oyer failed to take any steps reasonably cal culated to end the
retaliatory abuse. The mpjority accurately describes sone of the
principal parts of this evidence inits opinion. Mttern testified
that she was required to wear a fire protection suit while clinbing
scaffol ding that was unsafe because it was too | arge. Eastman sent
two supervisors, one of whomwas an al |l eged harasser, to her hone,
on a day she had taken vacation |eave after conplaining of an
enpl oynent-related illness, to tell or require her to return to

Eastman Medical iif her illness was job-related. Sendi ng



supervisors to an enployee's hone under such circunstances was
hi ghly unusual, if not unprecedented. Mattern was reprinmanded for
not being at her work station when she went to Eastman's Human
Resour ces Departnent to conplain that she was bei ng harassed on t he
job. WMattern becane ill over the perceived harassnent; her doctor
reported to Eastman that he was concerned and that her ill ness was
related to the hostility. Mattern's work was revi ewed negatively
by supervisors after her first EEOC charge, causing her to mss a
pay i ncrease and to be given a final warning of potential discharge
fromthe apprenticeship program The supervi sors who began to gi ve
her poor marks had prai sed her work before her EEOCC conplaint. The
plaintiff presented testinony by herself and Eastman's own
personnel that tended to show that a punp she had rebuilt had been
sabotaged by co-workers, causing her to receive a negative
eval uati on and have her job placed in jeopardy. The district court
enphasi zed this incident inits reasons for denying the defendants
nmotion for a judgnent as a matter of |aw and, alternatively, for a
new trial:
[ T] anpering with anot her enpl oyee's work by anot her enpl oyee
coul d reasonably be construed as sabot age condoned or directed
by an enployer for the purpose of establishing cause for
di scharge, denotion, reprimand or refusal to pronote. This
sabot age coul d have reasonably taken place in response to M.
Mattern's actions regarding her conplaints of sexua
har assnent . Furthernore, at trial, M. Mattern produced
evi dence that the defendants acted out of aretaliatory notive
condoning the actions taken by other enployees against M.
Mattern. Therefore, the Court finds that there is a legally
sufficient evidentiary basis for a reasonable jury to find for
Ms. Mattern on her Title VII retaliation claim
District Court's Septenber 12, 1995, Order at 2-3.
Mattern points to additional evidence in the record that

supports the jury verdict because it tends to prove co-worker



harassnment with the know edge of the enpl oyer or direct harassnent
by the enployer and a resulting hostile work environnment: after
her initial Title VII conplaint, she was assigned to a different
crew but returned to the sanme work areas where her harassers were
enpl oyed; she had a good work record and there was no conpl ai nt
about her work before the Title VII charge; on March 30, 1993, her
attorney sent a telefax to Eastman's counsel demanding that the
retaliatory conduct cease; during March 1993 her doctor recorded
that she suffered fromdepression and pani c attacks; she testified
that her work environnent got worse after her conplaint; that the
ot her workers shunned her, gave her the silent treatnent or
muttered things |ike "accidents happen;"” that one supervisor told
her he would fire her; the doctor prescribed Zol oft and Prozac for
her condition; the jury, in its Jlast note sent during
del i beration, asked: "My we award damages in answering Question
# 8 [pertaining to damages for retaliatory actions] because we
think Eastman's credibility and w tnesses |ied?"

Third, the plaintiff's testinmony and other corroborating
factors provided a sufficient basis for the jury reasonably to find
a causal link between her initial sexual harassnent conpl aints and
the subsequent har assnent creating a discrimnatory work
environnent. Anong the corroborating factors were the evidence of
sabot age of Mattern's work product by co-workers that the trial
court enphasized inits reasons for judgnent; the episode in which
she was required to assenble a punp on the unsteady surface of a
wooden pallet which caused her poor perfornmance; t he abrupt

descent of the supervisors' evaluations of her work after the



conplaint was filed; her good work record up until that tine;

evi dence t hat anot her apprentice had been allowed to fail tests and
take nore than the maxi num all owable tinme to conplete the program
with no reprimand by managenent; the |ack of any effective action
by Eastman to stop the harassnment of plaintiff despite severa

notifications to managenent | evel enpl oyees of the retaliatory acts
by the plaintiff, her counsel, and her doctor.

Considering all of the circunstances, there was sufficient
evidence for a reasonable trier of fact to find that the plaintiff
was harassed by the enpl oyer directly through its supervisors, and
indirectly by knowingly permtting co-worker harassnent, because
she had previously made informal and formal conplaints of sexua
harassnent; that the retaliatory harassnent occurred in the forns
of retaliatory repri mands, retaliatory surveil |l ance or
confrontation and questioning at her honme, and other acts of
retaliation about which the enpl oyer knew or shoul d have known but
failed to take effective steps to renedy; that the harassnent was
sufficiently severe and pervasive to create a hostile or abusive
wor k envi ronnment objectively and subjectively; and that there was
a causal connection between her sexual discrimnation conplaints
and the retaliatory harassnent.

3. The Majority Erroneously Confl ates The Enpl oyee's 8§ 703 Causes
of Action Based on Sex Discrimnation and Constructive

Di scharge Wth Her 8§ 704(a) Retaliation Caim

The majority errs seriously in holding that the jury's
findings against an enployee on her sexual harassnent and
constructive discharge clains "limts the bases for finding

retaliation," by narrowing the anbit of the enployee's 8§ 704(a)



retaliation cause of action to one based on damage caused by the
enployer's "ultimte enploynent decisions" such as "hiring,
granting | eave, discharging, pronoting, and conpensating.” It is
perfectly plain that 88 703 and 704(a) are separate and distinct
provi sions creating several independent causes of actions that
serve different integral functions furthering the main purpose of
Title VII. Section 703(a)(1) prohibits discrimnation agai nst any
i ndividual with respect to his conpensation, terns, conditions, or
privileges of enploynent because of race, color, religion, sex, or
national origin. Section 704(a) prohibits discrimnation against
any enployee because he opposed any practice made an unl awf ul
enpl oynent practice by Title VII or because he nade a charge
testified, assisted, or participated in any mnmanner in an
i nvestigation, proceeding, or hearing under Title VII. The primary
purposes of Title VII are to prevent discrimnation, achi eve equal
enpl oynent opportunity in the future, and to nmake victinms of
di scrim nation whol e. A claim of "hostile environnent" sexua
harassnment is a formof sex discrimnation that is actionabl e under
Title VII, 8 703(a)(1). Meritor Savings Bank v. Vinson, 477 U. S
57, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986) Section 704(a) of Title
VI is intended to provide exceptionally broad protection for
protestors of discrimnatory enploynent practices. Pettway v. Am
Cast Iron Pipe Co., 411 F. 2d 998 (5th G r.1969). The Suprene Court
has held that Title VIl provides, in actions under "section 703,
704 or 717," that "the conplaining party may recover conpensatory

and punitive damages Langraf v. USI Film Products, 511 U S

244, ----, 114 S. . 1483, 1490, 128 L.Ed.2d 229 (1994) (enphasis



added), 42 U.S.C. § 198la(a) (West Supp. 1996).

The Fifth Grcuit and other courts have recognized that the
causes of actions afforded by 8§ 703 and 704 are independent of
each other, call for different elenents of proof, and that the
plaintiff's case under one cause of action does not depend upon her
success under anot her. For exanple, it is not fatal to a
plaintiff's 8 704(a) case that she failed to prove an unlaw ul
enpl oynent practice under § 703(a)(1); it is sufficient to
establish a prima facie case of retaliation if she had a reasonabl e
belief that defendant had engaged in the unlawful practice. Payne
v. MLenore's Wuwolesale & Retail Stores, 654 F.2d 1130 (5th
Cir.1981); See EEQOC Conpliance Manual, Section 614. Mor eover
this court has recognized that there are significant differences
bet ween t he enpl oyee' s causes of actions for constructive di scharge
and for hostile work environnment discrimnation. To prove
constructive discharge, the plaintiff nust denonstrate a greater
severity or pervasiveness of harassnent than the m ni num required
to prove a hostile working environnent. Landgraf v. USI Film
Products, 968 F.2d 427 (5th G r.1992), citing Pittman v.
Hattiesburg Mun. Separate Sch. Dist., 644 F.2d 1071, 1077 (5th
Cir.1981) (constructive discharge requires "aggravating factors").
Furthernore, the Fifth Circuit has held that a constructive
di scharge requires an actual intent to get rid of the enployee: it
occurs only "when the enployer deliberately nakes an enpl oyee's
wor ki ng conditions so intolerable that the enployee is forced into
an involuntary resignation." Dor nhecker v. Malibu Gand Prix

Corp., 828 F.2d 307, 310 (5th Gir.1987).



The majority's holding that an enpl oyee's failure to convince
atrier of fact that she is entitled to relief under § 703 because
of sex discrimnation and constructive discharge limts the scope
of her cause of action based on retaliation under 8§ 704(a) is
contrary to Congressional intent and departs from the settled
precedents of this court. Moreover, it strikes a grievous blowto
the entire enforcement nechanism of Title VII. As this court
stated in Pettway v. Am Cast |Iron Pi pe Conpany, 411 F.2d 998, 1005
(5th Gr.1969):

There can be no doubt about the purpose of 8§ 704(a). I n

unm stakable |anguage it is to protect the enployee who
utilizes the tools provided by Congress to protect his rights.

The Act wll be frustrated if the enployer may unilaterally
determne the truth or falsity of charges and t ake i ndependent
action.

4. The Majority M sunderstands The Prior Cases Applying 88 704(a)
& 717 And Erroneously Limts Enployees to Retaliation O ains
Based on "U ti mate Enpl oynent Deci sions”

The mjority erroneously fails to consider whether the
evi dence as a whole was sufficient to justify a reasonable trier of
fact in finding that the plaintiff suffered retaliatory
discrimnation prohibited by 8§ 704(a) that created a hostile or
abusi ve work environnent. My coll eagues were deflected fromthis
course by their mstaken interpretation and application of dictain
cases decided under 8§ 717: Page v. Bolger, 645 F.2d 227 (4th
Cir.1981), and Dollis v. Rubin, 77 F.3d 777 (5th Cr.1995).

Title VII, § 717(a), in pertinent part, provides:

(a) Discrimnation prohibited. All  personnel actions

af fecting enpl oyees or applicants for enploynent [in defined

categories of Federal CGovernnent enploynent] shall be nade
free fromany discrimnation based on race, color, religion
sex, or national origin.

Congress added 8§ 717 to Title VII in 1972 to extend the



protection of Title VII to enpl oyees of the Federal Governnent. In
Chandl er v. Roudebush, 425 U. S. 840, 841, 96 S.Ct. 1949, 1950, 48
L. Ed. 2d 416 (1976), the Suprene Court, in holding that § 717
af fords federal enployees the sane right to a trial de novo as is
enj oyed by private sector or state governnent enpl oyees under Title
VI1, stated:

In 1972 Congress extended the protection of Title VII

to enpl oyees of the Federal Governnent. A principal goal of

the anending legislation [adding 8 717 to Title VII] was to

eradicate " "entrenched discrimnation in the Federa
service,' " ... by strengthening internal safeguards and by
according ' [a]ggrleved (federal) enployees or applicants ..

the full rights available in the courts as are granted to

individuals in the private sector under title VII."

Id. (citations and footnote omtted).

The majority m stakenly reads Page v. Bol ger as hol di ng that
Congress, by adding 8 717 to extend the protection of Title VII to
enpl oyees of the Federal Governnent, sonehow restricted the
protection of enployees in the private sector by Title VII, § 7083.
According to the majority, Page reads a drastic limtation into 8
703(a)'s broad prohibition against discrimnation with respect to
condi ti ons of enpl oynent because of race, color, religion, sex, or
national origin; viz., torecover under § 704(a) the enpl oyee nust
prove that he was discrimnated against by the enployer in an
"ultimte enploynent decision” such as "hiring, granting |eave,
di schargi ng, pronoting, and conpensating.” Nothing in the statute
or in Page justifies such an interpretation.

In Page v. Bolger, a postal enployee, who was tw ce denied
pronotions, brought suit against the Postnaster General claimng

racial discrimnation in violation of Title VII. The district

court found that Page had failed to establish his claim of



discrimnation. The Fourth Crcuit affirnmed, concluding that the
inference of discrimnatory intent raised by plaintiff's prim
facie case was effectively dispelled by articulation of a
legitimate nondi scrimnatory reason; vViz., the  better
qualifications of the enpl oyees pronoted, and that reason was not
shown to be nere pretextual cover for a discrimnatory notive.

In dictum the Page court commented on a contention by the
plaintiff that in effect introduced on appeal a new and di spositive
t heory nei ther advanced nor considered in the district court. The
Postal Service's Personnel Handbook provides that a review
commttee shall be designated to screen the applicants and to
recomend the nost outstanding to the appointing officer. The
official who designates a review conmttee is required to nake
every effort to select at | east one woman and/ or one mnority group
menber. The plaintiff argued for a nodification of the MDonnel
Douglas formula under which a claimnt could establish a prinma
faci e case by showi ng that he belonged to a minority; he qualified
for the position; and he was denied pronotion because of an
evaluation by a review conmttee consisting only of white mal es.
At this point under the nodification the enployer woul d be required
to articulate sone nondiscrimnatory reason for the absence of a
mnority nmenber on the review conmttee, and, if this were done,
the pretext inquiry would focus on this reason, rather than the
articul ated reason for denying the pronotion.

The mpjority of the Fourth Grcuit, en banc, rejected
plaintiff's proposed nodification in dictum stating:

The proper object of inquiry in a claim of disparate
treat nent under 8§ 717 is whether there has been



"discrimnation” in respect of "personnel actions affecting
(covered) enployees or applicants for enploynent...." 42
U.S.C. 8 2000e-16(a) (enphasis added). D sparate treatnent
theory as it has energed in application of this and conparabl e
provisions of Title VI, nost notably 8 703(a)(1), 42 U S.C
8§ 2000e-2(a)(1l), has consistently focused on the question
whet her there has been discrimnation in what could be
characterized as ultimate enpl oynent deci si ons such as hiring,
granting |eave, discharging, pronoting, and conpensating.
This is the general |evel of decision we think contenpl ated by
the term"personnel actions" in § 717.

* * * * * *

By this we suggest no general test for defining those
"ultimte enploynent decisions" which alone should be held
directly covered by 8 717 and conparabl e antidiscrimnation
provisions of Title VII. Among the nyriad of decisions
constantly being taken at all levels and with all degrees of
significance in the general enploynent contexts covered by
Title VII there are certainly others than those we have so far
specifically identifiedthat may be so consi dered for exanpl e,
entry into training prograns. By the sane token, ... there
are many interlocutory or nediate decisions having no
i medi ate effect upon enploynent conditions which were not
intended to fall within the direct proscriptions of § 717 and
conparabl e provisions of Title VII. W hold here nerely that
anong the latter are nediate decisions such as those
concerni ng conposition of the reviewconmttees in the instant
case that are sinply steps in a process for nmaking such
obvi ous end-decisions as those to hire, to pronote, etc.

ld., 645 F.2d at 233 (enphasis added) (citation omtted).

A careful reading of the Fourth Crcuit's opinion indicates
clearly that the court did not interpret 8§ 717 to rule out a cause
of action by an enpl oyee who had been subjected to discrimnatory
harassnent based on race, sex, religion, color or national origin
that created a hostile or abusive work environnment. |nstead, the
Fourth Crcuit's dictum states that 8§ 717 does not prohibit
discrimnation in "interlocutory or nediate decisions having no
imedi ate effect upon enploynent conditions" such as the
conposition of a review commttee. Cearly, by inplication, the

court viewed 8 717 as proscribing di scrimnationin "end-decisions"



t hat have "i mmedi ate effect upon enpl oynent conditions,"” such as an
enpl oyer's creation of a hostile environnment discrimnation based
on sex, race, religion or national origin. The court also
expressly stated that the exanples of unlawful enploynent actions
imedi ately affecting enploynent conditions referred to, viz.,
discrimnation in hiring, granting | eave, discharging, pronoting,
and conpensating, did not constitute an exclusive list. The court
set forth these exanples only to identify "the general |evel" of
di scrimnatory unlawful enploynent practices forbidden by 8§ 717,
not to suggest a "general test" for defining the types of
di scrimnation barred by 88 703, 704 and 717. At the tine of the
Page court's decision the cause of action based on a discrimnatory
work environnent was well established under 8§ 703 at the sane
"general level"” identifiedinthe court's opinion. See Vinson, 477
U S at 65-66, 106 S.Ct. at 2404-05. That the Page court drew no
di stinction between § 717 and 8§ 703 but treated themas equival ents

further indicates the court did not interpret 8 717 as excl udi ng

such a claim!?

1'n subsequent cases courts have di sagreed with Page's
restriction of "adverse enploynent action" to nedi ate deci sions
and have limted its holding to Federal Governnent enpl oynent
cases.

In Hayes v. Shal ala, 902 F. Supp. 259, 266
(D.D.C.Cir.1995), the court noted that while its circuit had
not directly addressed the holding in Page, "[w here it has
spoken, it has adopted a broader interpretation of
acti onabl e "personnel actions' than that of the Fourth
Crcuit." (Cting Palnmer v. Shultz, 815 F.2d 84
(D.C.Gr.1987)). The court concluded that the
pl aintiff-enployee "nmust be permtted to argue that the
totality of actions taken by his enployer collectively
created a harassing and retaliatory environnents, even if
i ndi vidual actions may not have left a permanent paper trai
or may even have been "nedi ate' enpl oynent decisions as



In Dollis v. Rubin, 77 F.3d 777 (5th Cr.1995), the plaintiff,
an EECC specialist in the U S Custons Service, brought suit
agai nst the Secretary of the Departnent of the Treasury, claimng
race, sex, and retaliation discrimnation in violation of Title
vil, § 717. The magistrate granted sunmmary judgnent to the
Secretary, rejecting Dollis'" primary claim that she had been
discrimnatorily denied a desk audit and her retaliation
discrimnation clains based on her enployer's alleged acts or
om ssions in giving her false informati on about the return of a
self-nomnation for an award for the Federal Wnen's Program
inform ng her of the requirenent that the EEO Manager approve each
handwitten docunent prepared by her, and inform ng a vendor of an
i ncorrect procurenent procedure taken by her. This court affirmnmed
on the ground that neither the denial of the desk audit nor the
alleged retaliations arose to the |level of an adverse personne
action or an ultimte enploynent decision, citing Page v. Bol ger.
ld. at 781.

Dollis is clearly distinguishable from the present case
because Dollis did not claim that she had been subjected to

retaliatory harassnent that was sufficiently severe or pervasiveto

identified by the Fourth Crcuit in Page.

The court in Howze v. Vir. Polytechnic, 901 F. Supp.
1091, 1097 (WD. Va.1995), noted that Page "was not a
retaliation case, but rather addressed an attenpt to rewite
the prima facie case requirenents in a failure to pronote
case. Second, the court was defining the term "personnel
actions' in 42 U S . C A § 2000e-16(a), dealing with
discrimnation in federal enploynent.... There is no
indication that the Fourth Circuit intended this definition
to apply to the retaliation provision in section 2000e-
3(a)."



create a discrimnatory hostile or abusive work environnent.
Mor eover, under the facts all eged and shown by Dollis, it is clear
that no reasonable trier of fact could have found both objective
and subjective perceptions that the environnment was abusive.
Conduct that is not severe or pervasive enough to create an
obj ectively hostil e or abusive work envi ronnment —an envi ronnment t hat
a reasonabl e person would find hostile or abusive—+s beyond Title
VII's purview. Likewise, if the victim does not subjectively
perceive the environnment to be abusive, the conduct has not
actually altered the conditions of the victims enploynent, and
there is no Title VII violation. Harris, 510 U S. at 21-22, 114
S.C. at 370-71

Nor do any of the other cases relied upon by the majority
opi nion hold or support the majority's inplicit holding that acts
of harassnent and di scrimnation by co-workers attributable to the
enpl oyer creating a hostile environnent cannot collectively riseto
a level of severity or pervasiveness to constitute discrimnation
prohibited by Title VII, 8§ 704(a):

(1) I'n Landgraf v. USI Film Prods., 968 F.2d 427, 431 (5th
Cr.1992), aff'd, 511 U S 244, 114 S. . 1483, 128 L.Ed.2d 229
(1994), this court affirmed the district court's findings that the
plaintiff suffered severe enough sexual harassnent from one nuale
co-worker, a machinist, to create a hostile work environment, but
that the conflicts and unpl easant rel ationships plaintiff had with
other co-workers were not related to the charge she filed
conpl ai ning of the machi nist's sexual harassnent; therefore, this

court concluded, the plaintiff's conflicts wth the other



co-workers could not constitute an wunderlying basis for her
retaliation claim

(2) Whitaker v. Carney, 778 F.2d 216 (5th G r.1985), held that
Title VII does not prevent an enployer from disclosing to the
conpl ai ned- of i ndi vi dual sexual harassnent in enpl oynent conpl ai nts
made to the enployer by its enployees, and that, consequently,
Title VII provides no basis for appellants' attenpted renoval to
federal court under the federal civil rights renoval statute on the
asserted ground that to conply with appellee's state Open Records
Act request would be an act inconsistent with a | aw providing for
equal rights. Therefore, Witaker is irrelevant here and did not
refuse to expand coverage of Title VII's anti-retaliation provision
as the majority opinion indicates.

(3) HIl v. Mss. St. Enpl. Serv., 918 F.2d 1233 (5th
Cir.1990) did not hold, as the majority clains, that plaintiff's
all egations that co-workers stared at her, followed her, delayed
her di sbursenent checks, relegated the classification of her file,
del eted experience data from her enploynent referral form and
criticized her EEOCC conplaint failed to constitute retaliation
I nstead, this court held that the trial magistrate's finding that
the plaintiff failed to prove these alleged facts was not clearly
erroneous. ld., 918 F.2d at 1241. Furthernore, this court's
di scussion of the retaliation claimin H Il does not nention or
allude to ultimate, interlocutory or nedi ate enpl oynent deci sions
as the majority suggests. 1d., 918 F.2d at 1240-41,

(4) In DeAngelis v. El Paso Municipal Police Oficers Assn.,
51 F.3d 591 (5th Cr.1995), this court set forth the criteria for



a Title VIl hostile environnent sex discrimnation claimas: (a)
Sexual ly discrimnatory intimdation, ridicule and insults, which
are (b) sufficiently severe or pervasive that they (c) alter the
conditions of enploynent and (d) create an abusive working
environnent, citing Harris and Vinson, id., 51 F.3d at 593, and
hel d t hat the anonynous comments in ten colums of a police officer
association's newsletter directed toward plaintiff and fenale
officers in general were not so frequent, pervasive, or pointedly
insulting as to create a hostile working environnment; and that a
reference in one of the colums to plaintiff's "E-1-E-1-0" [ EECC]
conplaint and an article reporting the association's intention to
sue her for damages if her | awsuit proved groundl ess di d not anount
to an adverse enploynent action under any reasonabl e neaning of
that term 1d., 51 F.3d at 597

(5 In Gonzalez v. Carlin, 907 F.2d 573 (5th G r.1990), the
plaintiff claimed that the Postal Service had discrimnatorily
failed to pronote hi mbecause of his national origin, but he fail ed
to present a prima facie case because the evidence showed that he
had not yet acquired the two-year nechanical, electrical and
el ectronic experience necessary to qualify for the Level 6 ME
mai nt enance nechani ¢ position. For the sane reason, his clai mthat
his failure to receive the desired pronotion was based on
retaliatory notives was al so rejected. The case has little, if
any, relevance to an enployee's claimthat, as in the present case,
is based on the enployer's retaliatory conduct, directly and
t hr ough enpl oyees for whomhe is accountable, that is sufficiently

severe or pervasive to create adiscrimnatorily hostile or abusive



wor ki ng envi ronnent .
CONCLUSI ON

The majority opinion is in conflict with the aimof Congress
inenacting Title VII. Section 703 of Title VIl nmakes it unlawf ul
for an enployer to "discrimnate against any individual wth
respect to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual's race, color, religion
sex, or national origin." Section 704 of Title VII nmakes it
unlawful for "an enployer to discrimnate against any of his
enpl oyees ... because he has nade a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing under this title." The Suprene Court has enphatically held
that Title VII, 8 703, is violated when the enpl oyer discrimnates
on the basis of sex by creating a hostile or abusive work
envi ronnent, which "can be determned only by looking at all the
ci rcunst ances. " Harris, 510 U S at 23, 114 S. C. at 371.
Consequently, it necessarily follows that Title VII, 8§ 704, is
violated when all the circunstances show that the enployer has
discrimnated against an enployee for participating in the
enforcenent of Title VII by creating a hostile or abusive work
envi ronnent . There is no justification for recognizing hostile
envi ronment discrimnation based on all circunstances under one
section and not the other. Nor is there any justification for
interpreting Title VII to afford Iless protection against
retaliatory discrimnation than against sexual, racial or other
types of forbidden discrimnation. This court has constantly

recogni zed that, to effectuate the purposes of Congress, 8§ 704(a)



affords broad protection against retaliation for those who
participate in the process of vindicating civil rights through
Title VII. See, e.g. Wiatley v. Metro. Atlanta Rapid Transit
Auth., 632 F.2d 1325 (5th G r.1980); Pettway v. Am Cast Iron Pipe
Co., 411 F.2d 998 (5th G r. 1969).

Nevertheless, the majority has produced a holding that
prevents a judge or jury fromconsidering all the circunstances in
retaliation cases and thereby severely inpairs the cause of action
based upon a discrimnatory work environnment under Title VII, 8§
704(a). The holding is based on the mpjority's m staken
interpretation of two judge-made terns that were never intended for
the use ny col |l eagues nmake of them There is nothing to indicate
that this court intended to narrow the scope of protection agai nst
retaliatory discrimnation afforded by § 704(a) when it adopted the

shorthand term "adverse enpl oynent action,"” to assist its analysis
of retaliation clains. Nor is it correct to conclude, as the
maj ority must have, that the Page court had the authority and the
i ntention, by its judge-mnted term "ultimate enploynent
decision," to drastically narrow the neaning of discrimnation
under 88 703 and 717, effectively abolishing altogether the cause
of action based on a discrimnatory work environnent.
Unfortunately, the majority has allowed its m stakeninterpretation
of the judge-made rules tolead it to an incorrect conclusion as to
the nmeaning of Title VII.

Because | believe that the ngjority's decision is contrary to

the clear statutory | anguage, the Suprenme Court deci sions, and al

prior jurisprudence, and that it will drastically weaken § 704(a)'s



protection against retaliation for those who participate in the
enforcenent of Title VII by inmunizing enployers who use hostile
environnent discrimnation vengefully against them | nust

respectfully dissent.



