United States Court of Appeals,
Fifth Grcuit.
No. 95-40574.
WH. AVITTS, et al., Plaintiffs-Appellees,
V.
AMOCO PRODUCTI ON CO., et al., Defendants-Appellants.
April 28, 1997.

Appeals from the United States District Court for the Southern
District of Texas.

Before DAVIS, SM TH and DUHE, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

Def endant s- appel | ants appeal an order inposing costs and
attorney's fees against themfor inproper renoval under 28 U S. C
8§ 1447(c). We reverse the order and remand this case to the
district court for the limted purpose of taxing costs under
Fed. R G v.P. 54.

| .

Appel | ees are | andowners who contend that their property was
harmed by Anbco' s operations in the West Hastings Field. Appellees
initiated this litigation by filing separate suits in Texas state
district court.

In their state court conplaints, appellees alleged that their
damages caused by Anoco were in violation of "not only State | aw

but al so Federal |aw. Based on federal question jurisdiction,
Anmoco renoved the case to federal court in October 1990. The
district court then consolidated appellees' suits.

Along with its notice of renoval, Anpco filed a Fed. R Cv.P.
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12(e) notion for a nore definite statenent, to determ ne what
federal | aw Appell ees cl ai ned Anoco had violated. The magistrate
j udge summarily deni ed Anbco's notion, directing Anbco to seek this
clarification through interrogatories. Consistent wth the
magi strate's direction, Anoco served appellees with interrogatories
asking appellees to specify their federal causes of action. I n
response, appellees stated that they "believed" they had a claim
agai nst Anbco under at |east four, and naybe nore, federal |aws.!?

Appel lees filed the first of several anmendnents in July 1991.
The first amendnent renoved the reference to federal |aw contained
in the original conplaint; nonet hel ess, appellees continued to
allege in their pleadings that the district court had jurisdiction
over these actions pursuant to 28 U.S.C. § 1331. Appellees' third
anendnent, filed Cctober 17, 1991, naned for the first tinme Apache
Corporation ("Apache") and MV Petrol eum Corporation ("MWN) as
co- def endant s.

After the pre-trial conference, all the defendants noved to
dismss the action on grounds that the district court had no
federal question or diversity jurisdiction over any part of the
action. Appellees opposed the notion, arguing that the district
court had authority to entertain the action under its pendent
jurisdiction. Appellees persuaded the district court to deny the

nmotion to disnmss and retain the case in federal court. In fact,

Appel lees cited "18 U.S.C. § 1962 ("RICO), 42 U S.C. § 300,
et. seq., ("Famly Pl anning and Popul ation Act'), 33 U S.C. § 1251
("Clean Water Act 1977'), 42 U S.C. 8§ 7401, et. seq. ("Clean Air

Act'), as "applicable' to this suit."
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the district court enbraced the appellees’ position and
characterized the defendants’ jurisdictional argunents as
"meritless.”

Four days after the trial began, the district court, on its
own notion, issued a mandatory injunction requiring Anbco, Apache,
and MNVto conduct an environnental study of the rel evant property.
The district court also awarded $644,141.99 in interimattorney's
fees and expenses to appell ees under the authority of the Federal
Ol Pollution Act of 1990, 33 U S.C. 8§ 2701-2761. Anoco, Apache,
and MW appeal ed these orders. In Avitts v. Anoco Production Co.,
53 F. 3d 690, 692 (5th G r.1995), this court held that appel |l ees had
never asserted a federal cause of action and as a result the
district court did not have subject matter jurisdiction. The
district court's orders were thus vacated and the case was renmanded
tothe district court with instructions to remand the case to state
court.

Upon remand to the district court, appellees noved for "just
costs and actual expenses, including attorney fees" under 28 U. S. C
§ 1447(c). The district court overrul ed the def endants' objection,
granted the notion, and held Anoco, Apache, and MN jointly and
severally liable under 8 1447(c) for $641,509.46, representing
appel l ees' costs and attorney's fees. The district court then
remanded the action to state court. Anpco, Apache, and MANtinely
appeal ed the district court's 8§ 1447(c) order.

1.

The question we face is whether the district court erred in



hol di ng Anpbco, Apache, and MANIliable for attorney's fees and costs
under 8§ 1447(c). We look first, of course, to the statute itself.
Section 1447(c) provides:

A notion to remand the case on the basis of any defect in

renoval procedure nust be made wi thin 30 days after the filing

of the notice of renoval under section 1446(a). If at any
time before final judgnment it appears that the district court
| acks subject matter jurisdiction, the case shall be renmanded.

An order remandi ng the case nmay requi re paynent of just costs

and any actual expenses, including attorney fees, incurred as

a result of renoval
28 U S.C. A 8 1447(c) (West 1994) (enphasi s added).

Plaintiffs added Apache and MN as defendants after Anpbco
renoved this action to federal court. In Mranti v. Lee, 3 F.3d
925, 929 (5th Cir.1993), we held that a court's discretion to award
attorney's fees under 8 1447(c) is triggered only if the court
first finds that the defendant's decision to renove was | egally
i nproper. 1d. at 929. As Mranti nekes clear, the propriety of
the defendant's action in renoving the case is central to the
determ nation of whether fees are awarded. ld. at 928. I'n
undertaking this analysis, we |look only to "the conplaint at the
time the petition for renoval was filed." | d. Because neither
Apache nor MWplayed a role in the decision to renove, they are not
subject to an award under 8§ 1447(c).

The determ nati on of whether Anoco's renoval of this case was
legally inproper was decided in the earlier appeal and is not
before us. See Avitts, 53 F.3d at 693 (holding that "[n]o federal
cause of action has ever been asserted [by appellees], and it is
plain that renoval jurisdiction under 28 U S. C. § 1441 sinply did

not exist"). But the determ nation that the renoval was i nproper
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does not end our inquiry. W still nust determ ne whether under
the circunstances of this case the district court abused its
di scretion by ordering Anbco to pay $641,509.46 in costs and fees.

Once a court determ nes that the renoval was inproper, thus
satisfying the Mranti threshold requirenent, 8 1447(c) gives a
court discretion to determ ne what anmount of costs and fees, if
any, to award the plaintiff. Congress has plainly l[imted such an
award to those costs and fees "incurred as a result of renoval."
See 28 U . S.C. A 8 1447(c)(West 1994). We interpret this |anguage
to limt the litigation expenses that nay be awarded under this
section to fees and costs incurred in federal court that would not
have been incurred had the case remained in state court. Thi s
interpretation of the plain | anguage of 8 1447(c) is buttressed by
its legislative history. For exanple, the House Report states that
8§ 1447(c) "will ensure that a substantive basis exists for
requi ring paynment of actual expenses incurred in resisting an
i nproper renoval ; civil rule 11 can be used to i npose nore severe
sanction when appropriate.” H R Rep. No. 100-889, reprinted in
1988 U.S.C. A N 6033.

We conclude therefore that a party's costs of opposing
renoval , seeking remand, and ot her expenses i ncurred because of the
i nproper renoval nmay be awarded. By contrast, ordinary litigation
expenses that woul d have been incurred had the action remained in
state court are not recoverable because such expenses are not
incurred "as a result of the renoval."

| f the opinion ended here, we would remand this case to permt



the district court to reduce the award to conpensate Appell ees for
expenses incurred "as a result of the renoval." But for reasons
that follow, we need not remand this case for that purpose.

If a plaintiff bears a substantial share of the responsibility
for the case remaining in federal court, a court abuses its
di scretion by awarding the plaintiff any suns under 8§ 1447(c). In
other words, a plaintiff may in certain cases be estopped from
recovering costs and attorney's fees under 8 1447(c) when his
conduct after renoval plays a substantial role in causing the case
to remain in federal court.

In Bankston v. Burch, 27 F.3d 164, 169 (5th Cr.1994), the
plaintiff, a limted partner in a |[imted partnership, sued the
general partner alleging fraud or negligent msrepresentation,
breach of fiduciary duty, m smanagenent and waste of partnership
assets, and breach of contract. The plaintiff asserted all of his
clains as personal clains in his original petition. The general
partner, a citizen of California, renoved the case based on the
diversity between hinself and the plaintiff, a citizen of Texas.
Plaintiff did not seek remand. Shortly before trial, the defendant
filed a notion to dismss on grounds that subject matter
jurisdiction was | acking. He argued, anong other things, that the

plaintiff had failed to join the limted partnership and the

individual limted partners as i ndi spensable parties. The district
court referred the notion to the nerits and proceeded to trial. A
jury verdict was rendered primarily in favor of the plaintiff. 1In

a post-trial notion, the plaintiff admtted for the first tine that



sone of his clains were derivative in nature. Follow ng entry of
judgnent, the defendant appealed, and argued that the district
court had no jurisdiction over the plaintiff's derivative clains.

On appeal, this court concluded that the |imted partnership,
a citizen of Texas and California, was an indispensable party to
the plaintiff's derivative suit, and therefore onceits citizenship
was consi dered conplete diversity was | acking. W then vacated the
district court's judgnent and remanded the case with instructions
to remand to state court. The plaintiff in his brief asked this
court to award him costs and fees under 8§ 1447(c) if the court
concluded that a remand was appropriate. W declined to nake the
requested award on grounds that the plaintiff "hinself bears a
substantial share of the responsibility for this case's | engthy but
futile sojourn in the federal courts.” |d. at 169. W observed
that "[h]ad [the plaintiff] pleaded his derivative clains as
derivative clains, rather than attenpting to cast themas personal
to hinmself, the indispensability of the partnership as a party
woul d have been i medi ately apparent.” |d.

The sane reasoning applies to this case. Gven the active
role appellees took in persuading the district court to retain
jurisdiction of the case, fees are not appropriate. Appel | ees
all eged violations of both state and federal lawin their original
state court conplaint; did not nove to remand; alleged that the
district court had federal question jurisdiction in each anended
conpl aint; opposed the defendants' notion to dismss for |ack of

jurisdiction, and persuaded the court it had jurisdiction to hear



the case. Because appellees bear a substantial share of the
responsibility for the case remaining in federal court, we concl ude
that the district court abused its discretion in awardi ng fees and
costs to appellees under 8§ 1447(c).
L1l

For the reasons stated above, we reverse the 8§ 1447(c) award
of fees and costs and remand this case to the district court to tax
costs under Fed.R Cv.P. 54.

REVERSED and REMANDED



