IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40544

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

ver sus

VI CTOR | SAI AS LI MON- CASAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Sept enber 24, 1996

Bef ore Hl GG NBOTHAM DUHE, and BENAVIDES, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

The district court dismssed an indictnent charging Victor
Li nron-Casas with conspiracy to possess cocaine with intent to
distribute it and possession of cocaine with intent to distribute
it. Despite four appearances before the |ocal nmagistrate judge,
Li nron was deni ed bail and remained in jail in Neuces County, Texas.
Acting on information froma confidential informant that Linon was
plotting the slaying of the governnent’s key wtness, the
gover nnent obtained a warrant to search Linon’s cell. The district
court conducted a hearing on the day followi ng the search. It then
granted a defense notion to dismss the indictnent for perceived

gover nnment m sconduct in the handling of the search of Linon’s cel



and ordered defendant’s release. He is now a fugitive. The
validity of the warrant is unchallenged. The search of the cel
produced photographs of the hone and car of the target of the
suspected plot.

Def endant’ s counsel on appeal is unable to identify any deni al
of Linmon’s rights, any wongdoi ng by the governnent in conducting
the search, or any prejudice that Linon m ght have suffered in the
pendi ng drug case had this search, whose validity was unchal | enged
bel ow, been illegal. Whatever the limted powers of a federa
trial judge to dismss a lawful federal indictnent for governnent
m sconduct in preparing the case for trial, there was no basis for
this dismssal, and we reverse with instruction to reinstate the

i ndi ct nent.

I
On February 15, 1995, three governnent agents watched Linon
renove approxinmately one kilo of cocaine from his 1993 Ford
Econol i ne van and deliver it to Guadal upe Cchoa, Sr., a nenber of
Linon’s drug organi zation, recently turned informant.* Wthin a
few days the agents followed Linon and a G lbert “Hanburger”
Hernandez to a suspected stash house. On February 22, agents

recovered two and one half kilos of cocaine fromthis house. The

1 We describe the facts as asserted in the indictnent and as
devel oped at the detention hearings and the hearing on the notion
to dismss. Linon, of course, has not been tried. The relevant
facts at the hearings proved to be undi sput ed.
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wr appi ngs and mar ki ngs mat ched t hose on t he cocai ne Li non delivered
to OCchoa on February 15.

Cchoa had been arrested in Virginia for delivering two kil os
of cocaine and twenty pounds of nmarijuana. He told drug agents
that this delivery was nade at Linon’s direction. Two days after
Cchoa’s arrest in Virginia, Linon was arrested for speeding in the
Ford Econoline van. He had ten thousand dollars in cash with him

It is inmportant, as we wll explain, that Linon appeared
before magi strate judge Eduardo E. De Ases at his presentnent on
February 23, at three detention hearings between February 27 and
March 2, and at his prelimnary hearing on March 2. At each Linon
was represented by Robert A Berg, his counsel throughout these
proceedi ngs.? At the detention hearing on March 2, 1995, O ficer
Bussey, who worked with t he DEA and headed drug enforcenent for the
Corpus Christi Police Departnent, outlined the governnment’s
evi dence of drug trafficking. He also described threats that Ochoa
and Cchoa’s son believed Linon had nmade on their [ives. Ochoa
reported to Bussey that during the weekend of February 25 and 26
Li ron had tel ephoned “Hanburger” Hernandez and told himthat, “if
he [defendant] gets out he's going to do away with M. Cchoa,” and
Her nandez passed this along to Ochoa. Bussey |earned fromQCchoa’s
son that, according to Hernandez, Linon said that he would al so
kill Gchoa, Jr., if he found that he was cooperating with the

governnent. O ficer Bussey testified at the detenti on hearing that

2 The district court appointed M. Berg to represent Linon on
this appeal when he advised that he no | onger represented Linon,
who was by that tinme presunmably a fugitive.
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Li non furnished a false identification card to his common | aw wi f e,
who | acked | egal status in the country.

Janes van Kirk was a friend of Linon. A registered
pr of essi onal engi neer whose business had recently collapsed in
bankruptcy, van Kirk arranged for Berg to represent Linon. In late
March Berg ask van Kirk to take photographs of certain property of
Cchoa, including his house, business, and Porsche autonobile. Van
Kirk made two sets of photographs and furnished one set to Berg,
the | awer. At the hearing on the notion to dismss, van Kirk
testified that Linon asked for a set of pictures of the house and
car and that he furnished themto himin late March or early April.

On May 22, 1995, a confidential informant, also in the Nueces
County jail, told Oficer Bussey that Linon “has recently hired an
individual to burn the properties and nurder a governnent
cooperating witness.” GOchoa was the witness. The informant told
Bussey that Gl bert Lopez, another drug trafficker, had been paid
$2,500 to burn the property or kill GCchoa. Oficer Bussey checked
the records and found that Lopez had a prior 1986 conviction for
aggravat ed assault. The informant was able to describe Ochoa’'s
resi dence, business, and car as shown in pictures he said were in
Li nron’ s possessi on. Bussey also learned from Cchoa’ s nei ghbors
that an individual had been taking pictures of the house and car.
Late on the afternoon of May 23, 1996, Linon was noved to anot her
cell, and his vacated cell was taped shut. Apparently through sone
failure in communication, Linon’s new cell was also taped shut.

There is a suggestion that the taping of the second cell was to



prevent communi cati on between Li non and guards feared to be on his
payroll, but there is no evidence that this was the reason or that
the officials in charge of the search had intended the taping of
the second cell. In any event, this was not the basis the
dism ssal of the indictnent and is not relevant to the issues
bef ore us today.

Limon’s defense counsel, Berg, learned of the transpiring
events and tel ephoned an Assistant United States Attorney at his
home at m dni ght of the sane day. Berg demanded an expl anati on but
was gi ven none. The next norning he filed the notion pronpting the
hearing and ulti mate di sm ssal now before us. The notion nentioned
for the first tinme a concern that privileged conmuni cati ons bet ween
Berg and Linmon mght be seized and requested a post-seizure
exam nation of any witten materials by the court in canera. The
notion al so asserted that the events were “calculated to retaliate
agai nst the defendant’s attorney” for events in an unrel ated case.
The notion did not ask that the search be stayed or that counsel be
present when it was conduct ed. The notion was “served” on the
United States Attorneys by slipping a copy under the door early in
the norning. Oficer Bussey proceeded to obtain the warrant that
nmorni ng, unaware of the filed notion. The assistant assigned to
try the drug case did not obtain a copy until the afternoon because
he was in detention hearings before the magistrate judge. Bussey
conferred with AUSA Dowd about the warrant and intended search
The application for the warrant specifically requested a search for

“phot ogr aphs of 1726 Rhew, 1818 Bal dwi n, and 3333 Houston, all in



Corpus Christi, Texas.” Dowd, heeding routine procedures,
instructed Bussey not to exam ne attorney-client materials and to
isolate any materials with an attorney’'s |etterhead. He al so
instructed Bussey that in executing the warrant he shoul d not use
any persons involved in the drug case. The warrant issued at 3:48
that afternoon and authorized search of Linmon's cell.

Agent s Davi d Gonzal ez and Ross Larri nore conducted t he search.
Gonzal ez had been involved in surveillance in the case and been
present when Bussey debriefed an informant, contrary to USA Dowd’ s
instructions that the agents executing the search warrant were to
have had no prior involvenent in the case. Bussey instructed
Gonzal ez and Larrinore “that [they] were to search for such things
as phot ographs, exclusively photographs that show a residence of
sone sort, vehicles, in particular a Porsche--a black Porsche
vehicle...and sone phone nunbers, nanmes of people that nmay be
involved in [this] investigation.” The search took approxi mately
45 m nut es. The agents seized only the photographs, van Kirk’s
busi ness card, and a letter handwitten in Spanish to a “Lupe,” the
i nformal nane of Ochoa. It |ater devel oped that the nane referred
to Maria @uadalupe Medrano, Linon’s comon-law wfe. No
correspondence with counsel was seized, and there is no evidence
t hat any conmuni cati on between attorney and client was di scl osed by

t he search and sei zures.



I

The court conducted a hearing on Linon’s notion to dism ss and
for ex parte review of attorney-client material the next norning,
on May 25, 1995. It is inportant that before the hearing the
gover nnent had gai ned only a copy of the photographs and van Kirk’s
busi ness card. None of this informati on was newto the governnent,
and none gave it any advantage in the drug case. The governnent
believed that the photographs were relevant to a possible
conspiracy to intimdate or harm a governnent W tness.

The district court was concerned fromthe start of the hearing
about an interception of privileged communi cati ons between Berg and
Li nron or possible “work product.” The district judge asked Berg,
“how do you know they went through [defendant’s] personal
correspondence, other than what [defendant] says?” W t hout
requesti ng any ex parte exam nation, Berg, avoi ding the question of
privilege, turned to the photographs and of fered his expl anati on of
hi s i ntended use of the photographs at trial. He explainedthat he
intended to display to the jury the different |ifestyles of Linon
and Cchoa by the photographs of Ochoa s property. Thi s
expl anation, while not answering the court’s question, offered an
i nnocent use of the photographs. As we will explain, Linon now can
point to nothing that the governnent |earned by the search of
Linmon’s cell that m ght be descri bed as defensive strategy or work
product or that m ght be prejudicial to Linon's defense of the drug
charge. The phot ographs di scl osed no strategy. Their intended use

was volunteered in a transparent effort to blunt the i nference that



Linron was engaged in a conspiracy to intimdate a wtness
i nvesti gati on.

The district court found that it “could only assune fromthese
facts that a conpl ete exam nati on of the Defendant’ s correspondence
wth his attorney....were calculated to and did, conprom se the
Defendant’s Sixth Amendnent right to a fair trial and his Fifth
Amendnent right to be free fromself-incrimnation.” Anong other
difficulties with this assunption, there was no evidence of any
such materials, and at the hearing Berg declined to offer any such
evidence. This telling unwillingness to offer any sworn evi dence
in open court or in chanbers in an ex parte proceeding left the
record barren of any supporting evidence. At oral argunent before
this panel, Berg conceded that he knew of no witten conmuni cati ons
bet ween hinsel f and Linon that were in the cell. He admtted that
he had delivered no docunents to Linon but speculated that Linon
m ght have had notes Linon had taken in the course of various
visits with counsel in the jail. Wen the district court asked

Berg directly about legal materials, it got no answer.

1]

The governnent has filed an extensive brief detailing the
limted circunstances under which a federal trial judge can
exercise the extraordinary power to dismss a federal indictnent.
W need not canvass that |aw W need only remnd that at the
| east the conduct of the governnent nust be outrageous and

prejudicial to the ability of a defendant to receive a fair trial.



Qut rageous governnent conduct at the | east nust viol ate sone | egal
normand nmust injure. W are at a loss to understand the basis of
the district court’s action. The seizure of the photographs was
supported by a warrant obtained froma federal nagistrate judge and
was assuned to be valid by the district court. Indeed, it is by no
means clear that a warrant was required to search the cell of this
prisoner. The district court expressed concern in the hearing
about the need to proceed with haste and denmanded to know why the
warrant was executed when defendant was represented by counsel
Yet even Linon's counsel did not request that he be present,
probably because there is no such right. The court’s underlying
concern, as best we can tell from reading the record, was the
gaining of access to privileged information. We have found no
evidence that this occurred. Nor can we find a basis for the
court’s witten finding that the search and sei zure was “cal cul at ed
to and did, conprom se the Defendant’s Sixth Arendnent right to a
fair trial....”

The district court also stated in its witten order that
“[o] ne of the nore unconsci onabl e aspects of this case is the U. S.
Attorney’'s refusal to make all information available to the
Magi strate-Judge.” At the hearing the district court expressed
concern that the Magistrate-Judge was not told that Linon was a
pre-trial detainee. The relevance of this information aside, Linon
had been before the i ssui ng Magi strate-Judge represented by Berg on
four occasions, three of them detention hearings that ultimtely

resulted in denial of bail. The judge thus deprived of this



i nformati on was the sane judge whose order kept Linmon injail. 1In
sum we have found no basis for concluding that the governnent
engaged in any conduct that was illegal and prejudicial to the
rights of Linon, the defendant. The findings of the district court
are vacated, and the order dismssing the indictnent is reversed.
The case is remanded to the district court.

REVERSED and REMANDED

10



