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Wayne M LLER, Chief, National Firearns Act Branch, Departnent of
the Treasury, and the United States of Anerica, Defendants-

Appel | ees.
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Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore KING STEWART and PARKER, Circuit Judges.

STEWART, Circuit Judge:

Robert Lee Westfall appeals the district court's judgnent,
which held that Wstfall |acked standing to challenge the |aw
enforcenent certification requirenent, that even if Wstfall had
standi ng mandanus was an inproper renedy and the Adm nistrative
Procedure Act did not provide jurisdiction over the action, and
further that Westfall failed to state a claim upon which relief
coul d be granted because the | aw enforcenent requirenent does not
violate the Tenth, Fifth, or Fourteenth Anendnents of the
Constitution. Finding that Westfall |acks standing, we affirm

FACTS

On March 16, 1993, Robert Lee Westfall contracted to purchase
an AWC Systens Technol ogy machi negun. Federal regul ations require
a transferee of a machinegun to submt to the National Firearns Act
Branch of the Bureau of Al cohol, Tobacco and Firearns ("ATF") an
ATF Form 4, which is an application for Tax Paid Transfer and
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Regi stration of Firearm ATF Form 4 requires the transferee to
obtain a certification froma | ocal |aw enforcenent official that,
inter alia, the official has no know edge that the transferee w |
use the firearmfor an unl awful purpose.

Westfall, who resides in the Cty of Plano, Collin County,
Texas, requested the required certification from the officials
| ocated within five mles of his honme: the Cty of Plano Chief of
Police, the Sheriff of Collin County, and the Collin County
District Attorney. Each of these officials declined or refused to
conplete the certification. Nevertheless, on July 7, 1993,
Westfall submtted his Form4 and ot her prescri bed docunents to the
ATF. He attached a letter challenging the | egal basis for the | aw
enforcenent certification. Additionally, Westfall attached an
af fi davit expl aining that he had unsuccessfully attenpted to obtain
certification from the chief of police, the sheriff, and the
district attorney in his area.

On August 27, 1993, Wayne MIller, the chief of the Nationa
Firearns Branch of the ATF, sent Westfall a letter refusing to
process Westfall's application because it was inconplete wthout
the required | aw enforcenent certification. MIller also inforned
Westfall that the transferee has the burden of obtaining the |aw
enforcement certification and advised Westfall of other officials
who could give the certification. The proposed certifying
of ficials included the head of the state police and certain judges.

Westfall filed suit on October 20, 1993 against MIller in his

official capacity and the United States, seeking a declaration that



the | aw enforcenent provision of 27 CF. R § 179.85 violated the
Tenth and Fourteenth Anmendnents of the Constitution, as well as a
wit of mandanus directing the ATF to approve his application
Westfall anmended his conplaint to add that 8§ 179.85 al so viol ated
his Fifth Arendnent right to due process. The ATF noved to di sm ss
Westfall's conplaints, and soon thereafter Westfall sought sunmmary
j udgnent .

On March 28, 1995, the district court granted the ATF s notion
to dismss with prejudice. First, the district court held that
Westfall did not have standing to challenge the certification
requi renent because he had not exhausted his certification options
prior tofiling suit. Second, the district court held that even if
Westfall had standi ng, nmandanus was not the appropriate renedy.
Third, the district court concluded that the Admnistrative
Procedure Act did not provide jurisdiction. Finally, the district
court held that the conplaint failed to state a clai mupon which
relief could be granted because the | aw enforcenent certification
requi renent did not violate the Constitution. The Tenth Amendnent
was not viol ated because state officials do not have a duty to make
the certification. Wstfall could not establish a Fifth Armendnent
due process violation because he did not have a property right in
possessi on of a machi negun. Further, Fourteenth Anendnent due
process was not inplicated because there was no state action.
Westfall tinmely appeal ed.

DI SCUSSI ON
A. STANDARD OF REVI EW



W review de novo the granting of a notion to dismss
accepting as true all well pleaded assertions in the |ight nobst
favorable to the plaintiff. See Anerican Waste & Pol | ution Control
Co. v. Browning-Ferris, 949 F.2d 1384, 1386 (5th Cir.1991).
Dismssal is appropriate only if the district court could not
afford relief to the plaintiff under any set of facts consistent
wth the allegations in the conplaint. 1d. Accordingly, we wll
uphold the dismssal only if it "appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich
woul d entitle himto relief.” Conley v. G bson, 355 U S. 41, 45-
46, 78 S.Ct. 99, 102, 2 L.Ed.2d 80 (1957). In viewing the facts in
favor of the plaintiff, we need not strain to find inferences
favorable to the plaintiff. Therefore, we will viewthe facts in
Westfall's favor, and Westfall is entitled to all inferences that
surface froma fair and reasonabl e readi ng of the pleadi ngs.

B. STANDI NG

Before we can address the nerits of Westfall's argunents we
must determ ne whether Westfall is the appropriate party to raise
t hese conpl aints. Just because Westfall does not |Iike the firearns
regul ation does not give him standing to conplain about its
legality. The courts are designed to address only grievances of
peopl e who have suffered real injuries causally linked to the
defendant's al |l eged unl awful conduct and likely to be redressed by
the requested relief. See U S Const. art. 111; see also
Nort heastern Fl ori da Chapter of the Associ ated General Contractors

of Anmerica v. Cty of Jacksonville, 508 U S 656, ----, 113 S. C



2297, 2301-02, 124 L.Ed.2d 586, 595-96 (1993). The Suprene Court
explained the three elenents of standing as foll ows:

It has been established by a long line of cases that a party

seeking to invoke a federal «court's jurisdiction nust

denonstrate three things: (1) "injury in fact," by which we

mean an invasion of a legally protected interest that is (a)

concrete and particul arized, and (b) actual or inmm nent, not

conjectural or hypothetical, ...; (2) a causal relationship
between the injury and the chall enged conduct, by which we
mean that the injury fairly can be traced to the chall enged
action of the defendant, and has not resulted from the

i ndependent action of sone third party not before the court,

..; and (3) a likelihood that the injury will be redressed

by a favorabl e deci si on, by which we nean that the prospect of

obtaining relief fromthe injury as a result of the favorable
ruling in not too specul ative.
Id. (citations and quotations omtted). Accordingly, we nust first
exam ne t he substance of Westfall's injuries before diving into the
constitutional conplaints alleged.

The district court found that Wstfall [|acked standing
because he failed to exhaust his certification options before
filing suit. Therefore, the court concluded that Westfall failed
to denonstrate a causal |ink between the certification requirenent
and his injury.

Westfall argues that he fully conplied with all constitutional
and | awful requirenents of 27 CF. R 8 179.85. He clains that the
ATF' s contention that he nust seek certification fromthe head of
the Texas State Police (a position which he contends does not
exist) or other officials is an attenpt to unreasonably expand the
list of qualified individuals who may certify his application
Finally, Westfall asserts that the Eleventh GCrcuit in Steele v.
National Firearns Act Branch, 755 F.2d 1410 (11th G r.1985),
inpliedly held that a firearm purchaser would have standing to
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chal  enge the regul ations by holding that a seller |acked standing
to chall enge them

On the other hand, the ATF argues that Westfall has failed to
establish the necessary causal |ink between his injury and the
regul ati on because he has not shown that he is not the cause in
fact of his injury. The ATF further alleges that Westfall has not
pursued certification fromall specified persons, such as the head
of the Texas State Police (which the ATF contends is the Texas
Departnent of Public Safety). Finally, the ATF maintains that
Westfall msinterprets the Steel e deci sion.

W agree with the district court and with the ATF that
Westfall |acks standing to bring the instant action. West fal |
correctly directs our attention to Steele, which persuasively
addresses the issue in a different context; however, we find that
Westfall grossly msinterprets Steele. In Steele, the Eleventh
Circuit anal yzed whet her Steele, a seller of firearns, had standing
to challenge the | aw enforcenent certification requirenent. 755
F.2d at 1413-15. Steele submtted requests to State Attorney Janet
Reno, United States Attorney Atlee Wanpler, and United States
Marshal | Carlos Cruz, who all refused to sign the certificate. 1d.
at 1413. The National Firearns Act Branch (NFAB) inforned Steele,
that although he was an attorney, the NFAB probably would not
accept the certificate with his signature in the certification
section. The NFAB al so notified Steele that there were ot her | ocal
officials, besides Reno, whose signature the NFAB woul d accept.

Steele filed suit without seeking attestations fromany ot her | ocal



of ficials. The Eleventh Circuit found that Steele could not
satisfy the causation elenent of the standing inquiry. ld. at
1414. The court explained as foll ows:

The allegedly illegal conduct challenged by the appellant is

the NFAB's refusal to approve firearns transfers w thout a

properly supported Form4539. The |line of causation fromthat

conduct to plaintiff's injury is not established from the
al l egations of the conplaint or other materials in the record.

The chal | enged regul ation i ndicates that | ocal | aw enforcenent

officials are eligible to sign the form and the exhibits

attached to the conpl ai nt i ndi cate that appellant was directed
to such officials. Appellant's inability to sell his
inventory would be fairly traceable to the purportedly
unl awf ul conduct only if all of the eligible signers listedin
the regulation would not sign the form... Wthout such an
allegation [that |ocal officials other than Reno refused to
sign the form ..., this court cannot be sure whether the

i njury was caused by the defendant's actions or by appellant's

failure to pursue all possible avenues listed in the

regul ation to obtain the required signatures.
ld. The Eleventh Grcuit clarified that the causation elenent is
satisfied only if the petitioner exhausts the renedies available in
the regul ation. Steele had not requested signatures from all
acceptable officials listed inthe statute. Accordingly, the court
could not determne whether the injury Steele alleged was
self-inflicted by his own inaction.

We are persuaded by the reasoning of the Eleventh Crcuit and
adapt its analysis to fit the specific issue presented here.
Westfall requested signatures of sonme |ocal officials who refused
to make the required certification. Al t hough the ATF infornmed
Westfall of other acceptable |ocal officials, Wstfall nade no
effort to obtain certifications fromthese officials. W can only
conclude that his inaction has caused any injury he has suffered.

We fully understand that, as the regulation is witten, Westfall



may possi bly have to face nore rejection or even go outside of the
five mle radius of his hone in order to exhaust the regulation's
list of certifying officials. W also acknow edge that this
process may prove to be cunbersone, frustrating, and inconvenient
for Westfall. Nonetheless, we find the conpletion of the statutory
procedure necessary to establish Westfall's injury. Moreover, we
cannot ignore the fact that Westfall will not have an injury of
which to conplain if the chief of the Texas Departnent of Public
Safety or a judge in his area provides the requested certification.

Under the facts of this case we also nust reject Westfall's
argunents that the ATF is attenpting to unreasonably expand the
list of qualified individuals who may certify his application. The
ATF' s suggestion is consistent with the directives of the statute.
Section 179.85 specifically lists the head of the state police,
whose functional equivalent in this case is the head of the Texas

Departnent of Public Safety,! as a certification option. Enforcing

The head of the Departnment of Public Safety, the highest
| aw enforcenent official in the state of Texas, is the official
whom Texas | aw enforcenent bodi es recogni ze as the head of the
state police. The ATF, citing Texas Gov't Code § 411.002,
indicates in its brief that the Texas Departnent of Public Safety
is the State Police of Texas "since it is an agency of the State
whi ch enforces the laws protecting the public safety and
providing for the prevention and detention of crine." The letter
fromthe Gty of Plano police departnment, which declined to
provide the certification, specifically advised Westfall to seek
certification fromthe head of the Departnent of Public Safety.
The ATF' s post-argunent subm ssion to this court denonstrates
that the Director of the Departnent of Public Safety has
conpleted the | aw enforcenent certification for sone of the
recently approved Form 4 transfer application. Therefore, it is
nmore than nere supposition that Westfall could get the necessary
certification fromthe head of the Texas State Police by
soliciting the Director of the Departnent of Public Safety.
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the statute as witten certainly cannot be interpreted as an
unr easonabl e expansi on. Further, requiring Wstfall to seek
certification from local judges is consistent with case |aw
interpreting 8 179. 85. Conpare Steele, 755 F.2d at 1415 n. 3
(where the appellate court inpliedly noted that it was reasonabl e
to require the transferee to seek certification from the other
| ocal officials in his area before the transferee was eligible to
challenge the legality of the |law enforcenent requirenent).? W
find, therefore, that the ATF was conpletely within its authority
to require Westfall to exhaust these certification options.

Westfall has failed to establish that he has suffered an
injury in fact which is fairly traceable to actions taken by the
ATF. Thus, the district court correctly dismssed Wstfall's
conpl ai nt.

CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

2The ATF's list of qualified officials fromwhom Westfall
coul d seek certification appears even nore reasonable in |ight of
the nunber of transfer applications approved using the Form4
process with signatures fromthe very officials fromwhom
Westfall refused to seek certification. The ATF approved a total
of 1,275 Form 4 transfer applications for Texas transferees
bet ween March 16, 1993 (the date Westfall contracted to purchase
t he machi negun) and Novenber 25, 1995. O the 1,275
applications, 829 transfers involved Texas transferees receivVving
machi neguns. Certifying officials included chiefs of police,
sheriffs, the director of the Texas Departnent of Public Safety,
| ocal district attorneys, Texas state court judges, county
attorneys, Texas marshals, Texas constables, and United States
provost marshals. The ATF has not asked Westfall to seek
certification fromany official that has not already certified a
Form 4 application. Accordingly, the ATF has not expanded its
list of qualifying officials, and its instruction to Westfall to
exhaust the already established |ist was not unreasonabl e.
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judgnent dism ssing Westfall's conplaint with prejudice.
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