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District of Texas.

Before WSDOM DAVI S and STEWART, G rcuit Judges.

PER CURI AM

The plaintiff/appellant, Kenneth |I. Ganther, is a convicted
felon confined in the McConnell Unit of the Texas Departnent of
Crimnal Justice (TDCJ). Ganther filed a 42 U S.C. § 1983 civil
rights actioninthe United States District Court for the Southern
District of Texas seeking injunctive and nonetary relief from TDCJ
officials for alleged violations of his right toreligious freedom
The district court dismssed his suit on the grounds of official
imunity. Ganther now appeals both the dism ssal of his case, and
the interi mdenial of two energency notions for injunctive relief.
W AFFIRMin part, VACATE in part, and REMAND t he case for further
consi derati on.

BACKGROUND

Kenneth Gant her asserts that he is the pastor of the "House
Hold Faith Full Gospel Church," a Protestant church that consists
of approximately forty other TDCJ i nnmates. He alleges that for
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about six nonths before he filed suit, prison officials allowed his
group to neet regularly in the prison recreation yard, and also
allowed it to hold a one-week revival neeting. After severa
months, the group had grown in size, so Ganther asked for
perm ssion to use the TDCJ chapel once a week for Bible study and
once a week for a Sunday service. The TDCJ chaplain denied
Ganther's request, citing a prison policy that the chapel only be
used for distinct religions, rather than distinct denom nations
withinreligions. The chaplain added that the prison offered three
Protestant services each week that Ganther and his group could
at tend. Shortly after the chaplain denied use of the prison
chapel, prison officials also ordered Ganther and his group to
di sassenble and refrain fromworship in the prison unit. Ganther
mai ntains that prison officials violated his right to religious
freedom both by denying his group access to prison facilities and
by ordering his group to di sassenbl e.

Ganther filed this suit on August 25, 1993. He naned the
prison chaplain and three prison wardens as defendants, in both
their official and personal capacities. Gant her requested both
injunctive relief fromthe officers' orders and nonetary danages
for the intentional infliction of enotional distress.

On June 17, 1994, the district court ordered service on the
defendants, and ordered them to answer Ganther's conplaint by
August 19, 1994. On July 8, and July 20, 1994, before the
def endants had answered, Ganther filed two energency notions for

injunctive relief. In the first Ganther alleged that as



retaliation for filing the instant suit, one Warden Wods, who is
not a nanmed defendant, changed Ganther's job assignnent from an
i ndoors position as a laundry attendant to an outdoors position as
a yard worker, thereby aggravating Ganther's asthmatic condition.

In the second notion, Ganther alleged that prison officials
had continued to retaliate against him by noving him into a
dormtory with fresh paint that caused him respiratory problens.
He acknow edged, however, that since he had filed his first
energency notion, prison officials had changed his work assi gnnent
back to an indoors position.

The defendants answered Ganther's conplaint on August 17,
1994, two days late. Wth their answer, they also filed a notion
for summary judgnment on the grounds of official immunity and the
failure to state a cause of action.

On August 23, 1995, Ganther filed a notion for entry of a
default judgnent based on the defendants' failure to file atinely
answer. Wthout addressing this notion, the district court first
deni ed Ganther's two energency requests for injunctive relief. It
then granted the defendants' notion for summary judgnent and
concurrently entered final judgnent. Ganther subsequently filed a
motion for relief fromjudgnent, which the court deni ed.

Gant her now appeals the grant of sunmary judgnent to the
defendants, the denial of his enmergency notions for injunctive
relief, and the district court's decision to address the
def endants' notion for summary judgnent before addressing his own

nmotion for a default judgnent.



l.

This court reviews de novo the decision to grant summary
judgnent. In their notion for summary judgnent, defendants make
three argunents for dismssal. First, they maintain that the
clains against themin their official capacities are barred by the
El event h Anmendnent. Second, they argue that the clains against
themin their personal capacities are barred under the doctrine of
qualified inmmunity. Finally, defendants argue that Ganther fail ed
to state a cause of action under which relief could be granted. W
address each of these argunents in turn.

Federal clains against state enployees in their officia
capacities are the equivalent of suits against the state.! The
El event h Amendnent prohibits a citizen frombringing suit against
a state unless the state waives its imunity.? This prohibition
does not apply, however, to requests for injunctive relief.3

In this case, Ganther has requested both nonetary and
injunctive relief fromthe state officials. The district court
correctly ruled that the Eleventh Amendnent bars Ganther's cl aim
for damages for the intentional infliction of enotional distress.
Section 101.057 of the Texas Cvil Practice and Renedies Code

provi des that any waiver of sovereign imunity does not apply to

IMonell v. New York City Dep't of Social Services, 436 U S
658, 690 n. 55, 98 S.Ct. 2018, (1978).

2Ex Parte Young, 209 U.S. 123, 149, 28 S.Ci. 441, 449-50, 52
L. Ed. 714, 725 (1908).
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clains arising out of intentional torts.* Thus, Texas has
explicitly refused to waive its sovereign immunity for clains such
as Ganther's. The El eventh Anendnent bars Ganther's danages cl ai m
agai nst the defendants in their official capacities.

The district court did not conplete its Eleventh Anmendnent
anal ysis, however. It conpletely failed to address Ganther's
request for injunctive relief against the defendants in their
official capacities. It is black letter law that the Eleventh
Amendnent does not apply to a request for a federal court to grant
prospective injunctive relief against state officials on the basis
of federal clains.?®

Def endants argue that this exception does not apply here
because Ganther allegedly does not have the requisite standing to
proceed with a claimfor injunctive relief. They argue that in
order to seek an injunction against a state official, a plaintiff
must show a real and imediate threat that he or she wll in the
future be subject to the conduct he attenpts to proscribe.
Def endants maintain that because all but one of the naned
def endants have left Ganther's prison unit since Ganther filed his
suit, he cannot neet this burden, and therefore nmay not seek an
i njunction against the defendants in their official capacities.

Thi s argunent m sconstrues El eventh Arendnent | aw. Al t hough

“Tex.G v.Prac. & Rem Code Ann. § 101.057 (West 19--); see
also Gllumv. Gty of Kerrville, 3 F.3d 117 (5th Cr.1993).

SEx Parte Young, 209 U. S at 149, 28 S.Ct. at 449-50; see
al so Pennhurst State School & Hospital v. Hal derman, 465 U. S. 89,
96, 104 S.Ct. 900, 905-06, 79 L.Ed.2d 67, 75 (1984).
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it is true that a plaintiff nust have standing to obtain relief

from a federal court,® this requirement does not limt suits
seeking to enjoin state officials any nore than it limts other
clains for injunctive relief. In addition, Ganther clearly does

have standing. Ganther has retained his standi ng agai nst the one
remai ni ng original defendant, and through automatic substitution,
has al so retai ned standi ng agai nst the official successors of the
departed defendants.’ Ganther's request for injunctive relief
agai nst the defendants in their official capacities falls within
the established exception to Eleventh Anendnent inmmunity.® The
district court should not have dism ssed this portion of Ganther's
case agai nst the defendants in their official capacities.

The district court also dismssed the claim against the
defendants in their personal capacities under the doctrine of
qualified imunity. |In assessing a claimof qualified imunity,
this court engages in a two part analysis.® The court first
determnes if the plaintiff has alleged a violation of a clearly

est abl i shed constitutional or statutory right. |[|f so, the court

6Los Angeles v. Lyons, 461 U.S. 95, 103, 103 S.Ct. 1660, 1665-
66, 75 L.Ed.2d 675, 685 (1983).

"When a public officer is party to an action in his official
capacity and during its pendency dies, resigns, or otherw se ceases
to hold office, the action does not abate and the officer's
successor is automatically substituted as a party. F. R C P. 25(d)
(enphasi s added).

8Ex Parte Young, 209 U. S. at 149, 28 S.Ct. at 449-50.

Ranki n v. Klevenhagen, 5 F.3d 103 (5th Cr.1993).

01d. at 105.



then decides if the defendant's conduct was objectively
reasonabl e. 11 In assessing whether a right 1is "clearly
established," the court nust use the standards applicable at the
time of litigation. |In contrast, the court |looks to the tinme of
the alleged offense to determine if the defendant's conduct was
"obj ectively reasonable."?®?

In this case, the law at the tinme of the all eged of fense was
different fromthat at the tine of the litigation. Ganther filed
his suit on August 25, 1993, solely on the basis of a First
Amendnent vi ol ati on. After that tinme, but before the district
court dism ssed the case, the Religious Freedom Restoration Act of
1993 (RFRA) went into effect. Thus, the district court should
have analyzed the first part of the qualified immunity test in
Iight of RFRA, and shoul d only have considered pre-RFRA law in the
second part of the test. However, the district court's failure to
consider RFRA in the first prong of the test was harml ess error
because the defendants' actions satisfy the second, objective
reasonabl eness, prong of the qualified imunity inquiry.

Under pre-RFRA | aw, prisoners were only required to be given

"reasonabl e opportunity" to exercise their religious freedom?®

1] d.

12d. at 106; see also, Spann v. Rainey, 987 F.2d 1110, 1115
(5th Gir.1993).

13] d.
1442 U.S.C.A. § 2000bb et seq. (West 1994).

15Cruz v. Beto, 405 U.S. 319, 322, 92 S.Ct. 1079, 1081-82, 31
L. Ed. 2d 263 (1972).



This requirenent did not include the right to receive facilities or
personnel identical to that of nore popul ous denom nations. ! Thus,
at the time Ganther filed his conplaint, he had no right to demand
use of the prison chapel or other prison facilities to hold
services for his church. Therefore, applying the law at tinme of
their actions, the defendants' conduct towards Ganther on this
request was "objectively reasonable" under the second part of the
qualified imunity test. It was correct for the district court to
dismss this part of Ganther's case agai nst the defendants in their
personal capacities.

Ganther's conplaint also alleges that he and his group were
ordered to stop holding religious services in the recreation yard
after being allowed to nmeet for nonths.! Under pre-RFRA |aw,
prison officials could revoke prisoners' |l eave to attend
particul arized religious cerenonies if there was a |ogical
connection to legitinmate governnental interests and if the i nmates
were allowed to participate in other religious cerenonies of their
faith.® Ganther was allowed to attend other Protestant religious
cerenoni es and t he defendant prison officials have offered | ogi cal

explanations for ordering Ganther's church to stop neeting.

%] d. ; See also Frank v. Terrell, 858 F.2d 1090 (5th
Cir.1988).

7See Plaintiff's Conplaint at 2, "Plaintiff's G ounds for suit
are that Defendants ordered Plaintiffs to disassenble and refrain
from worshipping [sic] or fellowshipping [sic] as an organized
church body on the McConnell Unit."

180 Lone v. Estate of Shabazz, 482 U.S. 342, 350-352, 107 S. C
2400, 2405-06, 96 L.Ed.2d 282, 291-292 (1987).
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Specifically, the affidavit of defendant Chaplain Tommy Ingle
states that three reasons for the prison's treatnent of Ganther:
(1) administrative and space limts at the prison and its policy of
not hol di ng denom nati onal services, (2) prison officials' belief
that allowng Ganther to lead religious services violated the
spirit of Ruiz!® and (3) concern that allowing Ganther to |ead
religious services would |ead to abuse by groups of inmates who
call thenselves a separate denomnation so that they can neet
t oget her when they want to even though they may not have any bona
fide religious purpose. In light of these undi sputed and | ogically
relevant justifications for the defendants' actions, the district
court correctly concluded that no material issue of disputed fact
exi sted as to the reasonabl eness of the defendants' actions.

The district court refused to consider the effects of RFRA on
Ganther's claim even though Ganther rai sed RFRAin both his notion
i noppositionto sunmary judgnent and in his notion for relief from
judgnent. The district court held that Gant her was i nappropriately
attenpting to assert a newclaim This was error. The district
court should have construed Ganther's response to the notion for
summary judgnent as a notion to anmend his conplaint and granted
it.? This error was harmless with respect to Ganther's clains
agai nst the defendants' in their personal capacities but may have

a significant inpact on the district court's consideration

®Ruiz v. Estelle, 650 F.2d 555, 575 (5th Cir.1981).

20Sherman v. Hal | bauer, 455 F.2d 1236, 1242 (5th Cir.1972) See
also, F.R C.P. 15(a), which provides that | eave to anend a party's
pl eading "shall be freely given when justice so requires.”
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Ganther's claim for prospective injunctive relief against the
defendants in their official capacities. Accordingly, on renmand
the district court should consider Ganther's claimfor injunctive
relief under RFRA and nake findings of fact as to whether: 1) the
defendants' failure to allow Ganther's church to neet separately
(even though there are protestant services available to him pl aces
a substantial burden on himand 2) if so, whether there is any
conpelling interest which justifies this burden (such as orderly
adm nistration of the prison).
.

Ganther also appeals the district court's denial of his
energency notions for injunctive relief. W review the denial of
prelimnary injunctions for an abuse of discretion.?!

Ganther's first notion alleged that a non-defendant in this
case reassigned Ganther from an indoors laundry position to an
outdoors yard detail as retaliation against Ganther for filing this
suit. The district court found that the defendants had not yet
been served with the conplaint in this action at the time of
Gant her's reassi gnnent, and that Gant her had al ready been assi gned
to anot her indoors position by the tine he filed his second notion
for relief. The district court concluded that Ganther would be
unlikely to prevail on a claim of retaliation, and denied the
request for a prelimnary injunction.

Ganther's second notion alleged that as further retaliation

for filing suit, prison officials had transferred himto a freshly

2'White v. Carlucci, 862 F.2d 1209 (5th Cir.1989).
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painted dormtory room knowing that the fresh paint fumes could
trigger respiratory problenms. The district court found that there
was no substantial |ikelihood that irreparable harm could result
where the paint funes would eventually dissipate.
This court finds no abuse of discretion in either decision.
L1,

Finally, Ganther appeals the district court's decision to
address the defendants' notion for summary judgnent before
addressing his own notion for a default judgnent. This argunent is
without nmerit. A party is not entitled to a default judgnent as a
matter of right, even where the defendant is technically in
default.?2 Furthernore, scheduling is a matter which is generally
left to the discretion of the district court. |In this case, the
fact that the defendants' notion was filed before Ganther's is an
adequate reason for the court to rule on it first. We find no
error in the district court's decision to do so.

CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's
dism ssal of Ganther's damages claim against the defendants in
their official capacity, and the dismssal of his clains for
injunctive and nonetary relief against the defendants in their
personal capacities. W also AFFIRMthe district court's deni al of
Ganther's two energency notions for injunctive relief, and its
decision to consider the defendants' notion for summary judgnment

before considering Ganther's notion for a default judgnent. e

2Mason v. Lister, 562 F.2d 343, 345 (5th Cr.1977).
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VACATE the dismssal of Ganther's claim for injunctive relief

agai nst the defendants in their official capacities. Finally, on

REMAND, we direct the district court to consider the remaining

clainms in light of the Religious Freedom Restoration Act of 1993.
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