IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31045

CHARLES TONY CEFALU, JR., Behal f of
his mnor son rpi Charles Tony Cefalu, II1,

Pl ai ntiff-Appellee,

ver sus

EAST BATON ROUGE PARI SH SCHOOL BQARD;
STATE OF LQUI SI ANA, Through the
Departnent of Educati on,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
M ddl e District of Louisiana, Baton Rouge

January 3, 1997

Before POLITZ, Chief Judge, and JOLLY and BARKSDALE, Circuit
Judges.

E. GRADY JOLLY, G rcuit Judge:

The singl e question presented by this appeal is whether, under
the I ndividuals with Disabilities Education Act ("IDEA"), 20 U. S. C
8§ 1400 et seq., a school board is legally obligated to provide a
sign language interpreter to a disabled student voluntarily
enrolled in private school. The district court found that the | DEA
requi red the school board to provide the on-site interpreter, and
the school board appeals. W vacate the decision of the district
court and remand this case for further consideration in the Iight

of our opinion.



I

Charles Tony Cefalu, 11l ("Cefalu") has suffered from a
hearing inpairnment since birth. Cefalu attended public schools
until the conclusion of the 1992-93 school vyear. Cefalu's
i ndi viduali zed education program ("I EP"), prepared in accordance
with the requirenents of the IDEA, included the services of a sign
| anguage interpreter.

In June 1993, the Suprene Court held that a public schoo
district did not violate the Establishnment C ause by providing
servi ces under the IDEAto students voluntarily attendi ng parochi al

school s. Zobrest v. Catalina Foothills Sch. Dist., 509 US 1

(1993). Thereafter, Cefalu's parents withdrew their consent from
a previously devised I|EP, which included a sign |anguage
interpreter at a public school, and enroll ed Cefal u at Redenptori st
H gh School, a private school. The Cefalus then requested that a
sign | anguage i nterpreter be provided at Redenptorist. The school
board refused the Cefalus' request and again offered a sign
| anguage interpreter at the public school. The Cefalus refused to
consent and requested an | DEA due process hearing. See 20 U S. C
8§ 1415(b)(2).

In October 1993, the adm nistrative hearing officer rul ed that
the school board was not obligated to provide Cefalu with an
interpreter while at Redenptorist, because the offer to provide an
interpreter at the public school provided Cefalu wth an

opportunity for a free appropriate public education. The decision



of the hearing officer was affirned on appeal to the state |evel
review comm ssion. See 20 U S.C. 8§ 1415(c). Cefalu then sought
review in federal court. See 20 U.S.C. 8§ 1415(e)(2).
The federal district court heard cross-notions for sumary
j udgnent. Based upon the record, consisting of the adm nistrative
record and a joint stipulation, the court granted Cefalu's notion
and ordered the school board to provide a sign | anguage i nterpreter
at Redenptorist. The court denied the board's notion to stay the
j udgnent pendi ng appeal. The board did not seek a stay fromthis
court.
I
A
We review the district court's grant of sunmary judgnent de
novo, using the standard utilized by the district court. See,

e.q., Brock v. Chater, 84 F.3d 726, 727 (5th Gr. 1996). I n

conducting judicial reviewof an | DEA adm ni strative decision, the
court "shall receive the records of the adm ni strative proceedi ngs,
shall hear additional evidence at the request of a party, and
basing its decision on the preponderance of the evidence, shal
grant such relief as the court determnes is appropriate.” 20

U S . C § 1415(e)(2).



B
(1)

This appeal requires us to interpret the IDEA and its
regul ations. The | DEA provides federal grants to states, which in
turn provide funds to | ocal school districts to establish special
education and related services for children wth disabilities.
States that accept the funds are required to adopt a policy and a
plan that "assures all children with disabilities the right to a
free appropriate public education.” 20 U S C 8§ 1412. The |IDEA
defines a "free appropriate public education” to include

Speci al education and rel ated services that--

(A have been provided at public
expense, under public supervi si on and

direction, and w thout charge,

(B) nmeet the standards of the State
educati onal agency,

(O i nclude an appropriate preschool
el ementary, or secondary school education in
the State involved, and
(D) are provided in conformty with the
i ndi vidualized education program required
under section 1414(a)(5) of this title.
20 U.S.C. § 1401(18). "The word 'public' is a termof art which
refers to 'public expense,' whether at public or private schools."”

Dreher v. Anphitheater Unified Sch. Dist., 22 F.3d 228, 233 n.10

(9th Cr. 1994) (citing Florence County Sch. Dist. Four v. Carter,

114 S. . 361, 365 (1993)).



Local school districts receiving funds under the |IDEA are
required to prepare an |IEP for each disabled student, whether in
public or private school. The |IEP nust identify the special
education and related services that are necessary to neet that
student's needs, and the district nust offer to provide those
services at public expense. 20 U.S.C. 88 1412(4), 1414(a)(1),
1414(a) (5). If the district is unable to provide the necessary
services to the disabled student, then the student nust be placed
in a private school that can address the student’s needs at public
expense. 20 U.S.C 8§ 1413(a)(4)(B). These mandatory private
school students are distinguished wunder the |IDEA and its
regul ations from students, such as Cefalu, who voluntarily are
enrolled in private school s.

Students voluntarily attending private schools are addressed
by the provision requiring each state's plan to

set forth policies and procedures to assure--

(A) that, to the extent consistent with the nunber

and location of children with disabilities in the State

who are enrolled in private elenentary and secondary

school s, provision is made for the participation of such

children in the program assisted or carried out under

this subchapter by providing for such children speci al

education and rel ated services.

20 U.S.C. 8§ 1413(a)(4)(A). The school district is not required to
pay a student's private school tuition if he is voluntarily
enrolled in private school; however, the district "shall nake

services available to the child as provided’” by other regul ations

enacted pursuant to the IDEA. 34 C. F.R § 300. 403.



The other regulations referenced above require each | ocal
educati onal agency to "provide special education and related
servi ces designed to neet the needs of private school children with
disabilities residing in the jurisdiction of the agency." 34
C.F.R 8§ 300.452. Additionally, |ocal agencies are to ensure that,
"[t]o the extent consistent with their nunber and location in the
State, provision is nmade for the participation of private school
children with disabilities in the program assisted or carried out
under this part by providing them with special education and
related services." 34 C.F.R § 300.451(a). Local education
agencies are also charged with "provid[ing] students enrolled in
private schools wth a genuine opportunity for equitable
participation” and "provid[ing] that opportunity to participate in
a manner that is consistent with the nunber of eligible private
school students and their needs." 34 CF.R 8 76.651(a)(1l) & (2).
The local agency is required to consult wth private school
students' representatives regarding which students wll receive
benefits, howthe students' needs wll be identified, what benefits
w Il be provided, and how benefits will be provided. 34 CF.R 8§
76.652(a). Local educational agencies are to determ ne the needs
of private school students, the nunber of private school students
to be participants in a project, and the benefits that the agency
Wl provide to those students using a "basis conparable to that
used . . . in providing for participation of public school

students.” 34 CF.R 8 76.653. Finally, "[t]he program benefits



that [an agency] provides for students enrolled in private schools
must be conparable in quality, scope, and opportunity for
participation to the program benefits that the [agency] provides
for students enrolled in public schools.” 34 CF.R 8§ 76.654(a).

It is clear, therefore, that the IDEA differentiates anong
three categories of disabled students: (1) those attendi ng public
schools; (2) those placed in private schools by local school
districts; and (3) those attending private schools voluntarily.
Wth respect to public school students, the | DEA requires that al
children with disabilities receive a free appropriate public
education that covers the expense of special education and rel ated
services. 20 U S.C. 88§ 1412(1), 1412(2)(B), 1412(4), 1414(a)(5).
Students placed in private schools by | ocal school districts areto
receive the sane benefits as those attending public schools. 20
US C § 1413(a)(4)(B). The regulations require that students
voluntarily attending private schools be provided wth an
"equi tabl e opportunity for participation” in the program "to the
extent consistent with the nunber and | ocation" of such students.
34 CF.R 8 1413(a)(4)(A). Today, we are required to address the
application of the IDEA only as it relates to this third category
of disabl ed students.

(2)

When an attenpt is nade to apply the foregoing statutory

provi sions and regulations to specific cases involving disabled

students voluntarily attendi ng private school, we see that the | DEA



and its inplenenting regulations are anorphous in design and
I npreci se in nessage. By necessity, therefore, the statute and
regul ati ons must be regarded as affording considerable discretion
to educational agencies because their terns are to be applied in
sundry factual situations. Such flexibility for |ocal officials,
however, comes wth attendant costs. The |IDEA and the
correspondi ng regulations seldom provide a road map to | ocal
educati onal agencies regarding the extent of their obligations
under the Act and the manner in which those obligations nust be
fulfilled, thus | eaving a considerable area open to dispute.

In attenpting to glean the essence of the statute and
regul ati ons, however, certain points are salient as they relate to
the question before us. First, and fundanental, the drafters of
the IDEA plainly intended that students voluntarily enrolled in
private schools be active participants in and beneficiaries of the
program See 20 U.S.C. 8 1413(a)(4) (A (West 1990). Such students
are entitled to "a genui ne opportunity for equitable participation”
in prograns and services provided under the | DEA 34 CF.R 8
76. 651. It is clear that the statute does not mnmandate that
services for students voluntarily enrolled at private schools be
provided on-site at the private school. However, the refusal to
provide services on-site inplicates the student's right to
"equi tabl e participation.™

It is inplicit in the statute and the regulations that

educati onal agencies nust be afforded the broadest discretion to



desi gn special progranms in the light of the finite funds that are
avai |l abl e. The regul ations support the proposition that these
[imted resources nust be distributed in a manner that allows the
provi si on of necessary services to the greatest nunber of qualified
students within in the relevant district, when all other
appropriate criteria in the decision-making process have been
considered. The regul ations address this concern by stating that
the average anobunt spent per pupil should not vary according to
whet her the student attends public or private school but, instead,

should vary only according to the cost required to fulfill the

speci al education needs of the student. 34 CF.R § 76.655. It is

in this context that the obligation of the agency arises to "set
forth policies and procedures to assure that, to the extent

consistent with the nunber and | ocati on of handi capped children in

the State who are enrolled in private elenentary and secondary
school s, provision is nmade for the participation of such children
in the program assisted or carried out under this subchapter by
providing for such children special education and related
services." 20 U S.CA 8§ 1413(a)(4)(A (West 1990) (enphasis
added) . This provision, which is also reflected in the
regul ations, allows the educational agency to exercise discretion
in determning the manner in which services are to be provided to
di sabled children in public and private schools. This discretion
isto be exercised in a way that assures the private school student

a "genui ne opportunity for equitable participation” in the program



but, that also considers the "nunber of eligible private schoo

students and their needs." 34 CF.R § 76.651. The word
"equitable," certainly in the context of the finite funds
avai l able, neans fair to all concerned, not sinply fair to the
private school student; in this context, it neans not unfair to
others depending on the sane pool of noney for services and
benefits.

Thus, we arrive at our second point that is plain fromthe Act
and regul ations: although private school students are eligible to
receive benefits under the program they are not entitled to a
greater share of benefits, nor of the funds providing those
benefits, per student, than simlarly-situated students in public
school s.

The statute and regul ations, therefore, lead to the foll ow ng
rule to apply in disputed cases in the posture of the one before
us: The private school student nust nmake an initial show ng of a
genuine need for on-site services, based upon nore than nere
conveni ence. Upon such show ng, the agency nust provide on-site
services unless it presents a justifiable reason, either economc
or non-economc, for its denial of on-site services. The student
then bears the burden of showi ng that the agency s position is
inconsistent with the IDEA and its regulations, or 1is not
rationally supportable, or is otherwise arbitrary.

The general application of this rule wll ensure that

educati onal agencies fulfill their obligation to provide private

-10-



school students wth a "genuine opportunity for equitable
participation" in |DEA services. Under this general approach

private school students wusually wll, absent justifiable non-
econom ¢ consi derations, be provided conparabl e services on-siteto
the extent that such services can be provided on-site at the sane
approximate cost as that incurred in providing the services at

other sites.! See Russnman v. Sobol, 85 F. 3d 1050, 1056-57 (2d Cir.

1996) . The rule will also ensure that disproportionately |arge
suns of scarce noney are not required to be spent to benefit a
reduced nunber of students.
1]
Finally, we cone to the question whether the school board here
is obligated to provide Cefalu an interpreter on-site at
Redenpt ori st. In this connection, there is no evidence in the

record that indicates the basis of the school board's decision

The Seventh Circuit in KR v. Anderson Comunity Sch. Corp.

81 F.3d 673 (7th Cr. 1996), held that educational agencies had
broad discretion in determning what services to provide to
students enrolled in private schools. KR, 81 F.3d at 679. W
agree that the agency has broad discretion in determning what
services to provide generally; in other words, the agency has broad
discretion in fornmulating an | EP for a student. The |IDEA and the
regul ations grant discretionto the educati onal agency to determ ne
what services to provide to an individual student, but, once that
decision is made, and the student has made a showi ng of genuine
need for on-site services, those services should be provided on-
site at the private school, absent justification as noted above. |f
such justification is denonstrated, nothing in our opinion should
be construed as precluding the agency and the affected parties from
voluntarily negotiating a solutionto their dispute that may result
in services less than conparable to the services provided to a
public school student.

-11-



Absent such evi dence, we are unabl e to determ ne whet her the deni al
of services under the | DEA was appropriate.? For that reason, we
VACATE the judgnent of the district court and REMAND for further
consideration and action in the light of this opinion.?3

VACATED and REMANDED.

2The dissent charges that we are deciding nore than is at
issue in this appeal, pointing out that the stipulated issue is
whet her the school board is legally obligated to provide the
subj ect service to Cefalu. Wth due respect, our view of the case
is that we cannot answer this question because we do not know the
basi s upon which the school board nade its decision. The dissent
acknow edges that the school board s discretion to deny on-site
services to private school students is limted. There is nothing
in the record to tell us whether the school board exceeded that
l[imt; therefore, we conclude that this case nust be remanded for
further devel opnent on this point.

Nei t her do we understand how the dissent concludes that our
interpretation of the IDEAand its regulations is inconsistent with
the interpretation of the United States Departnent of Education.
There is nothing in this opinion that suggests that the |oca
agency is automatically required to pay for Cefalu s education at
Redenptori st. Qur opinion enphasi zes, as do the regul ati ons, that
the private school student is entitled to a genui ne opportunity for
equitable participation and that the agency nust “provide that
opportunity to participate in a manner that is consistent with the
nunber of eligible private school students and their needs.” There
is nothing in our opinion that holds that an individual private
school student is automatically entitled to receive on-site
services conparable to those that he would receive at a public

school. Furthernore, there is nothing in this opinion that can be
read to favor the private school setting over the public schoo
setting when only one service can be provided. Thus, we

respectfully differ with the dissent’s position that this opinion
sonehow conflicts with the interpretations pronulgated by the
Departnent of Educati on.

3For the first time inits reply brief, the State Departnent
of Education requests that the Cefalus be required to reinburse it
for the costs of the interpreter that the district court ordered it
to provide during the pendency of this appeal. As noted, the
appel l ants did not seek a stay pendi ng appeal. |In any event, we do
not address the i ssue because it was first raised in areply brief.

-12-



RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting:

| respectfully dissent: (1) the issue presented is nmuch nore
narrow than that seized by the majority; (2) its interpretation of
the statute and regul ations is inconsistent with the interpretation
of the United States Departnent of Education, to which we should
defer; and (3) its allocation of the burden of proof is not
supported by the statute and regul ations, and is inconsistent with
our precedent. In order to develop these points, it is necessary
to replow nmuch of the ground turned already by the majority.

| .

Charles Tony Cefalu, 111, who has had a hearing inpairnent
since birth, was educated in public schools through the end of the
1992-93 school year. As required by the | DEA he received speci al
educati on and rel ated servi ces, including signlanguage interpreter
services, pursuant to an individualized education plan (IEP)

In March 1993, an | EP for the 1993-94 school year was approved
by Cefalu' s parents. It specified that his special education
program woul d include the services of an interpreter at a public
m ddl e school . In June, the Suprene Court held that a public
school district did not violate the Establishnent  ause by

provi di ng such services to a student attending a private school

- 13-



voluntarily. Zobrest v. Catalina Foothills School District, 509
U.S. 1 (1993).

That sunmer, Cefalu’ s parents wthdrew their consent to the
1993-94 | EP, enrolled Cefalu at Redenptorist H gh School, a private
school, and requested a new | EP which would provide himwth an
interpreter there. At an |EP conference in August, school system
officials refused the request and offered an I|IEP essentially
identical to that of March 1993. The Cefal us refused to consent to
the August 1993 | EP, and requested an | DEA due process hearing,
pursuant to 20 U.S.C. 8§ 1415(b)(2).

I n Oct ober 1993, the adm ni strative hearing officer rul ed that
the School Board was not obligated to provide Cefalu with an
interpreter while at Redenptorist, because it had offered him a
free appropriate public education in the public school system On
appeal to the state |level review commssion, 20 U S. C. § 1415(c),
the hearing officer’s decision was affirned. Cefalu then sought
judicial review in federal court, as provided for by the |IDEA, 20
U.S.C. § 1415(e)(2).

After hearing cross-notions for summary judgnent, for which
the record consisted of the admnistrative record and a joint
stipulation, the district court granted Cefalu’s, and ordered the
Board to provide him with a sign |language interpreter at
Redenpt ori st. The court denied the Board’s notion to stay the
j udgnent pending appeal; it did not seek a stay fromour court.

-14-



The stipulated, sole issue before the district court was
“whet her the School Board is legally obligated to provide [Cefal u]
wth the related service of a sign |anguage interpreter while he
attends a private school in which he was unilaterally placed by his
parents who rejected the offer of the School Board to provide
appropriate services to [Cefalu], including an educationa
interpreter, in the public school systenf. That sane question is
presented here; needless to say, it is nmuch nore narrow than that
seized by the majority.

Cefal u contends only that the statute and regul ati ons gi ve t he
School Board no discretion whatsoever to deny providing an
interpreter at his private school. He does not contend,
alternatively, that, if the School Board has discretion, it abused
it. Accordingly, that is why, as the majority notes, “there is no
evidence in the record that indicates the basis of the school
board’ s decision”. | disagree with its decision to remand for
further consideration of whether the School Board' s denial of
servi ces under the | DEA was appropri ate, because that i ssue was not
presented to us.

It goes without saying that the summary judgnent is revi ewed
de novo, using the standard utilized by the district court. E.g.,
Brock v. Chater, 84 F.3d 726, 727 (5th Cr. 1996). In conducting
judicial review of an |IDEA admnistrative decision, the court
“shal |l receive the records of the adm nistrative proceedi ngs, shal

hear additional evidence at the request of a party, and, basing its

--15--



deci sion on the preponderance of the evidence, shall grant such
relief as the court determnes is appropriate”. 20 U S.C. 8
1415(e)(2). At issueis interpretation of the | DEA and regul ati ons
promul gated under it.

The | DEA provides federal grants to States, which in turn
provide funds to |local school districts, for assistance in
provi di ng special education and related services to children with
disabilities. States that accept such grants are required to have
ineffect a policy that “assures all children with disabilities the
right to a free appropriate public education” and a plan that
assures the availability of such an education to such students. 20
US C § 1412. The |DEA defines a “free appropriate public
education” as

speci al education and rel ated services that--
(A) have been provided at
public expense, under public
supervision and direction, and
W t hout char ge,

(B) neet the standards of the
St at e educati onal agency,

(O include an appropriate
preschool , el enentary, or secondary
school education in the State involved,

and
(D) areprovidedinconformty
with the individualized education
program required under section
1414(a)(5) of this title.
20 U.S.C. § 1401(18). “The word ‘public’ is a termof art which
refers to ‘public expense,’ whether at public or private schools.”

Dreher v. Anphitheater Unified School Dist., 22 F.3d 228, 233 n. 10

--16- -



(9th Cr. 1994) (citing Florence County School Dist. Four v.
Carter, 510 U.S. 7, 114 S. . 361, 365 (1993)).

Local school districts receiving funds under the |IDEA are
required to prepare an | EP for each di sabl ed student; the | EP nust
identify the special education and related services that are
necessary to neet that student’s needs; and the district nmust offer
to provide those services at public expense. 20 U . S.C. 88 1412(4),
1414(a)(1), (5). And, if the district is unable to provide the
necessary services in a public school, the district nmust place the
student in a private school at public expense. 20 U.S.C 8
1413(a) (4)(B)

But, for students such as Cefalu, attending private schools
voluntarily, the IDEA requires that each state’s plan

set forth policies and procedures to assure--
(A) that, to the extent consistent with
the nunber and location of children wth
disabilities in the State who are enrolled in
private elenentary and secondary schools,
provision is made for the participation of
such children in the program assisted or
carried out under this subchapter by providing
for such children special education and
rel ated services ....
20 U.S.C. 8§ 1413(a)(4)(A. Along that Iline, regulations
promul gated by the United States Departnent of Education provide
that, if parents place their childin a private school voluntarily,

“the public agency is not required ... to pay for the child s

education at the private school or facility. However, the public

--17--



agency shall nmake services avail able to the child as provi ded under
88 300.450-300.452.” 34 C F.R § 300.403.

One of these referenced sections, § 300.452, states that
“[e]lach [l ocal educational agency] shall provi de special education
and rel ated services designed to neet the needs of private school
children with disabilities residing in the jurisdiction of the
agency.” 34 C.F.R § 300.452. Another, 8§ 300.451, requires the
| ocal agency to ensure that, “[t]o the extent consistent with their
nunmber and location in the State, provision is made for the
participation of private school children with disabilities in the
program assi sted or carried out under this part by providing them
wth special education and related services ....”~ 34 CF.R 8
300. 451( a).

Section 300.451 also requires |ocal educational agencies to
satisfy the requirenents of 34 CF. R 88 76.651-76.662. 34 C.F.R
8§ 300.451(b). Those cross-referenced regulations address
conditions that the State and the subgrantees (local public
school s) nust neet with respect to private school students. Under
those regulations, |local educational agencies “shall provide
students enrolled in private schools with a genui ne opportunity for
equitable participation”, and “shall provide that opportunity to
participate in a manner that is consistent with the nunber of
eligible private school students and their needs.” 34 CF.R 8§
76.651(a)(1) and (2). The | ocal agency is required to consult with

private school students’ representatives regarding which students

--18--



wi Il receive benefits, howthe students’ needs will be identified,
what benefits will be provided, and how benefits will be provided.
34 CF.R § 76.652(a). And, the local agency is required to
determ ne the following “on a basis conparable to that used ... in
providing for participation of public school students”:

(a) The needs of students enrolled in
private school s.

(b) The nunber of those students who
wll participate in a project.

(c) The benefits that the [agency] w ||
provi de under the programto those students.

34 CF.R 8 76.653. Finally, “[t]he program benefits that [an
agency] provides for students enrolled in private schools nust be
conparable in quality, scope, and opportunity for participationto
the program benefits that the [agency] provides for students
enrolled in public schools.” 34 CF.R 8§ 76.654(a).

The district court adopted the opinion in K. R v. Anderson
Communi ty School Corp., 887 F. Supp. 1217 (S.D. Ind. 1995). The K
R. district court relied on § 76.654(a)’s requirenment of
“conparabl e” benefits; it reasoned that, because K R would
receive an instructional assistant in the public school, she was
entitled to one in the private school, because there was no ot her
“conparable” alternative. 887 F. Supp. at 1225.

But, after the district court rendered its decision in the
case at hand, the Seventh Crcuit reversed the K R district
court. K R v. Anderson Conmmunity School Corp., 81 F.3d 673 (7th
Cir. 1996). The Seventh Circuit held that the district court erred

--10--



by focusing only on one section of the statutory and regul atory
provisions, and that 1its interpretation of § 76.654 was
contradi cted by the conventional understanding of the IDEA and its
regul ati ons.

| would hold, consistent with the Seventh G rcuit, that the
district court erred. The IDEA differentiates anong three
categories of disabled students: (1) those attending public
schools; (2) those placed in private schools by |ocal school
districts; and (3) those attending private schools voluntarily.
For public school students, the IDEA requires that all children
wth disabilities receive a free appropriate public education that
covers the expense of all special education and rel ated services.
20 U.S.C. 88§ 1412(1) and (2)(B), 1412(4), 1414(a)(5). Students
pl aced in private schools by | ocal school districts are to receive
the sanme benefits as those attending public schools. 20 U S C 8§
1413(a)(4)(B). But, the provision governing students placed in
private schools voluntarily requires only that, “to the extent
consistent with the nunber and |ocation” of such students,
“provision is made for the participation of such children” in the
| ocal IDEA program 20 U.S.C. § 1413(a)(4)(A).

The regul ations are consistent with the IDEA and, read as a
whol e, denonstrate that | ocal educational agencies have discretion
to determ ne what services to provide disabled students attending
private school voluntarily. Consistent with the |IDEA the

regulations differentiate anobng the sanme three categories of

--20--



students. They require that all disabled children receive a free
appropriate public education, 34 C.F.R 88 300.121, 300.126; but
they address separately the requirenents for disabled children
pl aced in, as opposed to attending voluntarily, private schools.
34 C.F. R 88 300. 400-300. 487.

Students placed in private schools by the |ocal school
district have “all of the rights of a child with a disability who
is served by a public agency”. 34 C.F.R § 300.401(b). Students
attending private school voluntarily, however, are governed by
different regulations. The | ocal agency is not required to pay for
t he student’ s education, but “shall make services available to the
child as provided under 88 300.450-300.452.” 34 CFR 8
300. 403( a) .

For such students, the state educational agency nust ensure
that provision is made for participation of disabled children
attending private school voluntarily, but only “to the extent
consistent with their nunber and |l ocationin the State”. 34 C F. R
8§ 300.451(a). And, the state educational agency al so nust ensure
that the requirements of 34 CF. R 88 76.651-76.662 are net. 34
C.F.R § 300.450(b).

As stated, those regulations require a |ocal educational
agency to determne, on a basis conparable to that wused in
provi ding for participation by public school students, the needs of
students enrolled in private schools, the nunber of those students

who wll participate in a project, and the benefits that will be
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provi ded to those students. 34 CF.R § 76.653. Local educati onal
agencies are required to “provide students enrolled in private
schools with a genuine opportunity for equitable participation”,
and nust “provide that opportunity to participate in a manner that
is consistent with the nunber of eligible private school students
and their needs.” 34 CF.R 8 76.651(a)(1) and (2). Finally, the
“program benefits that a [l ocal educational agency] provides for
students enrolled in private schools nust be conparable in quality,
scope, and opportunity for participation to the program benefits
that the [agency] provides for students enrolled in public
schools.” 34 CF.R 8 76.654(a).

The distinctions drawn in the |IDEA and regul ati ons nake it
cl ear that disabled students attendi ng private schools voluntarily
are not automatically entitled to receive services totally
conparable to what they would receive if enrolled in public
schools. [If Congress had intended to require the provision of the
same benefits to all disabled students, there would have been no
need to differentiate anong the three categories of students.
Qobvi ously, we should assune that Congress intended for each of the
provi sions to have neani ng, and shoul d not treat as surplusage the
separate provisions for children attending private schoo
voluntarily. See, e.g., Bailey v. United States, = U S _ |, 116
S. CG. 501, 506-07 (1995).

The cross-referenced regul ations, 34 C.F. R 88 76.651-76. 662,

do not underm ne this conclusion. The | ocal educational agency
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need only provide “a genuine opportunity for equi tabl e
participation”, 34 CF.R 8 76.651(a)(1); and it nust consult with
representatives of the student to determ ne, anong other things,
which children will receive benefits, and what benefits wll be
provided. 34 CF.R § 76.652.

Only 8 76.654(a), relied on by the district court, suggests
that disabled students attending private school voluntarily nust
recei ve services conparable to those provided to students in public
school . It states that the “program benefits that [an agency]
provides for students enrolled in private schools nust be
conparable in quality, scope, and opportunity for participationto
the program benefits that the [agency] provides for students
enrolled in public schools”. 34 CF.R § 76.654(a). | agree with
the Seventh Crcuit’s interpretation of 8 76.654(a):

[Rlead in light of the statutory schene .
and the other regulations, which precisely
track the statutory division of public and
private school students, the only reasonabl e
interpretation of Section 76.654(a) is that
the conparability requirenment is limted to
the “program benefits that [an agency]
provi des.” Sections 76.651 and 76.652
explicitly give the public school discretion
over what benefits to provide; however, when
benefits are provi ded, Section 76.654 requires
that they be conparable to benefits for public
school students. Section 76.654 is not by its
ternms a mandate that private school students
shall receive full benefits.
K. R, 81 F.3d at 679 (quoting 34 CF. R 8 76.654(a)).
The Seventh Circuit’s interpretation is supported by the

Departnent of Education’s consistent interpretation of its
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regul ations as giving discretion in providing benefits to students
attendi ng private school voluntarily. See Letter to Livingston, 17
Educ. for Handi capped L. Rep. 523 (1991) (if a free appropriate
public education has been made available for a child wth a
disability, and the parents choose to place the child in a private
school, the public agency is not required to pay for the child' s
education at the private school or to nmake a free appropriate
public education available to the child at the private school);
Letter to Metlink, 18 Individuals with Disabilities Educ. L. Rep.
276 (1991) (public agency may choose not to serve every parental |l y-
pl aced private school student with disabilities); Letter to
Schmdt, 20 Individuals wth D sabilities Educ. L. Rep. 1224
(Zobrest decision did not change agency interpretation that
parental |l y-placed children wth disabilities do not have an
i ndividual entitlenent to services); OSEP Menorandum 94-17, 20
Individuals with Disabilities Educ. L. Rep. 1440 (1994) (children
wth disabilities placed in private schools by their parents do not
have an individual entitlenent to services, but private school
children as a group nust be afforded a genuine opportunity for
equi tabl e participation in special education prograns conducted by
| ocal school districts); Letter to McConnell, 22 Individuals with
Disabilities Educ. L. Rep. 369 (1994) (school districts generally
must provi de parental |l y-pl aced private school students w th genuine
opportunity for equitable participation in special education

prograns they conduct).
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The majority’s newrule is far nore than an “interpretation”
of the statute and existing regul ations; indeed, it establishes a
new rule which is not consistent wwth the interpretation of those
regulations by the United States Departnent of Education (the
agency that pronulgated them). Unlike the majority, the DOE has not
interpreted the IDEA and regulations as requiring that |oca
educati onal agencies “nust provide on-site services” to disabled
students attending private schools voluntarily unless they justify
the denial wth “rationally supportable” or not “otherw se
arbitrary” reasons. |In that the DOE's “interpretation of its own
regul ations is” neither “plainly erroneous [n]Jor inconsistent with
the regulations”, it is “entitled to substantial deference”. K.
R, 81 F.3d at 680 (citing Thomas Jefferson Univ. v. Shalala, 512
US 504, 114 S C. 2381, 2386 (1994)). Because the DOE' s
interpretation is reasonable, the majority errs by failing to give
deference to it, even if the mjority mght think a different
interpretation is also reasonable. 1In short, we should | eave the
promul gati on of additional regulations to the agency entrusted with
that responsibility.

In Goodall v. Stafford County School Bd., 930 F.2d 363, 367
(4th Gr.), cert. denied, 502 U S. 864 (1991), the Fourth Crcuit
held, inter alia, that, where a school district offered to provide
an interpreter to a hearing-inpaired student at a public school,
the I DEA s predecessor, the Education of the Handi capped Act, did

not require the district to nake that service available to the
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student at a private school. Very recently, in Russman v. Sobol,
85 F.3d 1050 (2d Cr. 1996), cited by the majority as support for
its newrule, the Second Crcuit viewed Goodal |l as unpersuasive, 85
F.3d at 1055, and stated that the Seventh Circuit’s decision
“accorded excessive discretion to school authorities to deny the
on-site provision of services to disabled students in private
school s”, id. at 1056. But, it agreed with the Seventh Circuit
that “the rights accorded disabled students in public schools
differ from those accorded such students voluntarily placed in
private schools”. Id.

The Second Circuit interpreted the statutory | anguage limting
the obligation of States to provide special education and rel ated
services to private school students “to the extent consistent with
t he nunber and | ocation” as giving school districts “discretion to
deny on-site provision of services at private schools where
econom es of scale in providing the services at one place exist”.
ld. It reasoned that, “[w] here the cost of special services does
not vary with where they are provided, the |IDEA and regul ations
regardi ng voluntary private school students nake little sense if
such services may be nmade available only in public schools.” Id.
Because the school district’s denial of services for Russman at a
private school was based only on its view that the Establishnent
Cl ause prohibited the provision of such services at a parochia
school (a contention the court rejected post-Zobrest), and the

school district nmade no claimthat the provision of such services
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at the private school was significantly nore expensive than
provi ding themat the public school, the court held that the school
district had to provide the services at the private school. Id. at
1057.

Seizing on this recent decision, Cefalu asserted at oral
argunent that Russman supports his position, claimng that the
Board’'s offer to provide himan interpreter at any public school in
the district except the two magnet schools foreclosed it from
contending that providing an interpreter at Redenptorist would
create an econom ¢ hardship. Al t hough Cefalu nade a simlar
contention in the admnistrative proceedings and in the district
court, he did not do so in his appellate brief. Mor eover, the
record does not contain any evidence as to the nunber of hearing-
inpaired students in other public schools in the district.
Accordingly, we do not know, for exanple, whether the offer to
provide services to Cefalu at another public school would have
entailed providing them on a one-to-one basis, or to a group of
heari ng-inpaired students, including him Despite the bare record,
and Cefalu's failure to brief the issue of economc (or non-
economc) feasibility, the majority nevertheless reaches out to
decide it.

The majority’ s decision to remand for further devel opnent of
the record and application of its newrule is facilitated by its
adoption of a new “burden-shifting” approach: if a voluntary

private school student nmakes an initial show ng of a genui ne need,
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based upon nore than nmere conveni ence, for services to be provided
on-site, the school district nust provide them unless it presents
a justifiable reason, either economc or non-economc, for its
deni al of on-site services. |If it does, the student then bears the
burden of showi ng that the agency’s position is inconsistent with
the IDEA and regul ations, or is not rationally supportable, or is
otherwi se arbitrary. This approach is inconsistent with our
court’s precedent, which the majority does not even nention, much
| ess distinguish. That precedent places “the burden of
denonstrating the i nappropriateness” of the educational placenent
provided for in an I|EP on the party attacking it. See Salley v.
St. Tammany Parish School Board, 57 F.3d 458, 467 (5th Cr. 1995).
W are required to followit.

In addition, anong other things, | amconcerned that such an
allocation of the burden of proof will further strain school
districts’ resources, by forcing them to hire economsts,
accountants, psychol ogi sts, educational adm nistrators, or other
experts to furnish evidence concerni ng t he econom ¢ or non-econom c
feasibility of providing services to disabled students attending
private schools voluntarily. As the Suprene Court noted i n Row ey,
the IDEA was enacted pursuant to the spending clause; when
| egislating under that clause, if Congress intends to inpose a
condition on the grant of federal funds, it nust do so
unanbi guously. 458 U. S. at 204 n. 26 (citing Pennhurst State School
& Hosp. v. Halderman, 451 U S 1, 17 (1981)). The |DEA does not
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unanbi guously condition the State’ s recei pt of federal funds onits
proving the infeasibility of providing services to disabled
students attending private school voluntarily.

In sum the earlier quoted stipulated sole issue should be
answered as follows: the school district was not “legally
obligated” (required) to provide Cefalu with an interpreter at his
private school; under the IDEA, it had discretion to decline to do
Sso. On the other hand, again consistent with the |DEA, that
discretion is not wunlimted; it is restrained by the above
di scussed statutory provisions and regulations, especially 20
U S C §1413(a)(4)(A) (“special education and rel ated services” to
be provided children wth disabilities parentally-placedin private
schools “to the extent consistent wwth [the children’s] nunber and
| ocation”). It may well be that factors such as econom es of
scal e, not addressed by this record, wll conpel the provision of
such services at a private school, and that to not so provide them
wi |l be outside the discretion accorded the school district under
the IDEA. But, again, that issue is not presented in this case.

L1,
For the foregoing reasons, | would reverse the judgnent,

vacate the injunction, and render judgnent for the appellants.
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