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EMLIOM GARZA, Crcuit Judge:

A federal district court in Louisiana convicted defendants,
menbers of a Shreveport, Louisiana street gang called the “Bottons
Boys,” of various federal offenses related to their participation

inadrug trafficking conspiracy and a conspiracy to conmt viol ent



crinmes in aid of racketeering. Defendants appeal their convictions
and sentences, raising a blizzard of |egal challenges. W affirm
in part, vacate in part, remand in part for hearings, and remand in
part for a newtrial

I

The Bottons Boys are a street gang operating in the Ledbetter
Hei ghts nei ghborhood of Shreveport, fornmerly known as “the
Bottons.” Until recently, nenbers of the gang conducted a | arge-
scal e, open-air drug market, primarily in the 1100 bl ock of Fannin
Street. The Bottons Boys controlled the sale of drugs within this
area; no one could sell within Bottons Boys territory unl ess they
were nenbers of the gang or received perm ssion from one of the
| eaders of the gang, the so-called “Original Gangsters” or “O G s.”
The Bottons Boys had the reputation as the toughest gang in
Shreveport; anyone who crossed or “di ssed” the gang often received
a violent, sonetines deadly, response. Firearns were a fashi onabl e
Bott ons Boys accessory.

Defendant Alfred Brown served as the gang’s principal drug
supplier. Testinony established that Brown would distribute
cocai ne that he obtained in Houston to other |eaders of the gang,
who would then “front”))that is, distribute wthout paynent up
front))smal l er amounts to nenbers, until rocks of crack cocaine
tunbl ed down to street |evel. Sales were highly lucrative; one
former gang nenber testified that in an average week he nade about
$16,000 from drug sales. In addition, the gang had various
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“enforcers,” also called “reapers,” who enforced the rules of the
gang and protected its territory and drug trade through acts of
vi ol ence.

Police conducted a lengthy investigation of the gang.
Undercover |aw enforcenent officers and governnent informants
purchased cocaine from gang nenbers on several occasions, mny
under the watchful eye of hidden surveillance caneras. Sone of
t hese drug buys fornmed the basis for individual drug distribution
counts in the indictnent; others served as trial evidence in
support of the drug conspiracy. The investigation culmnated in
the arrest of fourteen gang nenbers. A federal grand jury returned
a thirty-nine count indictnment, charging thirteen nenbers wth
various federal of f enses, including drug conspiracy, drug
distribution and possession with intent to distribute, conspiracy
to commt violent crinmes in aid of racketeering, and firearns
char ges.

In addition, the indictnent charged several defendants wth
engaging in or threatening particular acts of violence in violation
of 18 U.S.C. § 1959(a). Don W1 son, one of the |eaders of the
gang, directly threatened Oficer Robin Snyder while she was
i nventorying property in a vacant house in the 1100 bl ock of Fannin
street. WIlson told her: “Shine, | amgoing to fucking kill you.”
Reginald Wlson fatally shot twin brothers Mchael and M tchel
Henderson as they sat in their car in the 1100 bl ock of Fannin
Street. Patrick MIler shot and wounded Donny WIIlians, a nenber
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of a rival gang, after he and his conpani ons “di ssed” the Bottons
Boys by “throwing” rival gang signs. The governnment presented
ot her, uncharged acts of violence as proof of participation in a
broad conspiracy to conmt violent acts on behalf of the gang.
Two defendants pleaded guilty before trial, and the court
declared a mstrial as to another defendant for nedical reasons.
O the remaining eleven defendants, the jury returned guilty
verdicts against all but one.!? The district court denied
def endants’ notions for judgnent of acquittal and newtrial. After
sentencing, all ten defendants filed tinely notices of appeal.

|1
DRUG CONSPI RACY

A
Each defendant argues that the evidence was insufficient to
support his conviction for participation in the drug conspiracy
under 21 U. S.C. 88 841(a)(1l) and 846. At trial, defendants noved
for acquittal, which the district court denied. W reviewa deni al
of a nmotion for judgnent of acquittal de novo. United States v.

Restrepo, 994 F.2d 173, 182 (5th Gr. 1993). We nust draw al

The jury convicted all defendants of drug conspiracy
under 21 U. S.C. 8 846, and all defendants except Donald M1l er of
at | east one substantive drug offense under 21 U. S.C. 8§ 841(a)(1).
Don W1 son, Sebastian R chardson, Alfred Brown, Reginald WI son,
and Patrick MIler were convicted of violent crines in aid of
racketeering under 18 U . S.C. 8§ 1959(a). Al fred Brown, Reginald
Wl son, and Patrick MIller were convicted of use of a firearm
during a crine of violence or drug trafficking crinme under 18
US C § 924(c). Don WIlson was convicted of engaging in a
continuing crimnal enterprise under 21 U S.C. 8§ 848(a).
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reasonable inferences in favor of the verdict and affirm the
convictions if a reasonable jury could find that the evidence
establishes the guilt of the defendants beyond a reasonabl e doubt.
| d. The jury may choose anong reasonable inferences from the
evi dence, and the evidence need not exclude every hypothesis of
i nnocence. United States v. Okoronkwo, 46 F.3d 426, 430 (5th Cr
1995), cert. denied, __ US. __ , 116 S. C. 107, 133 L. Ed. 2d 60
(1995).

To establish a drug conspiracy under 21 U S.C. § 846, the
governnment nust prove: (1) the existence of an agreenent between
two or nore persons to violate federal narcotics |l aws; (2) that the
def endant knew of the agreenent; and (3) that the defendant
voluntarily participated in the agreenent. United States v. Gl l o,

927 F. 2d 815, 820 (5th Cir. 1991). No overt acts in furtherance of

the conspiracy need be alleged or proved. United States v.
Shabani, 513 U.S. 10, __ , 115 S. C. 382, 385, 130 L. Ed. 2d 225
(1994). The requisite elenents may be proved by circunstantia
evi dence, and “[c]ircunstances altogether inconclusive, if

separately considered, may, by their nunber and joint operation

be sufficient to constitute conclusive proof.” United States
v. Roberts, 913 F.2d 211, 218 (5th Cr. 1990) (citation omtted),
cert. denied, 500 U.S. 955, 111 S. C. 2264, 114 L. Ed. 2d 716
(1991).

Most of the evidence at trial consisted of testinony of forner
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gang nenbers and officers in the sting operation. Sever a
def endants urge that the evidence is insufficient to support their
convi ctions because it showed only that they were nenbers of the
Bottons Boys and that they had, at sonme point in tine, sold drugs
on the 1100 bl ock of Fannin Street. Al though nere presence and
association with wongdoers is insufficient to support a conspiracy
conviction, it is a factor that the jury may consider in
conjunction with other evidence in finding a defendant guilty of
the conspiracy. United States v. Lechuga, 888 F.2d 1472, 1476
(5th Gr. 1989). Once the governnent has shown t he exi stence of an
illegal conspiracy, it need produce only “slight evidence” to
connect an individual defendant to the schenme. United States v.
Duncan, 919 F.2d 981, 991 (5th Gr. 1990), cert. denied, 500 U S.
926, 111 S. C. 2036, 114 L. Ed. 2d 121 (1991).

Testinony of fornmer gang nenbers, governnent surveillance
vi deo, and hone novies nmade by the Bottons Boys (later admtted
into evidence at trial) showed that all defendants were nenbers of
the gang and that the gang was an organized, drug-dealing
enterprise. Al defendants sold drugs on Bottons Boys turf; the
evi dence showed that this was inpossible absent nenbership in the
gang or w thout perm ssion fromone of the original gangsters, or
“OGs,” such as Don Wlson. Arational jury could infer voluntary
participation in the conspiracy fromthese facts.

Next, the defendants argue that there is a prejudicial



vari ance between the i ndi ctment, which charges a single conspiracy,
and the proof at trial, which they suggest tends to show the
exi stence of nmultiple conspiracies. The principal considerations
for determ ning whether the evidence supports a single conspiracy
or multiple conspiracies are (1) the existence of a commobn goal,
(2) the nature of the schene, and (3) the overlapping of the
participants in the various dealings. United States v. Mrris, 46
F.3d 410, 415 (5th Gr.), cert. denied, = US __ , 115 S
2595, 132 L. Ed. 2d 842 (1995). In examning these factors, "[we
must affirmthe jury's finding that the governnent proved a single
conspiracy unless the evidence and all reasonable inferences,
examned in the light nost favorable to the governnent, would
precl ude reasonable jurors fromfinding a single conspiracy beyond
a reasonable doubt." I1d. (citation omtted).

The goal of selling cocaine for profit satisfies the commobn-
goal requirenent. United States v. Maceo, 947 F.2d 1191, 1196 (5th
Cr. 1991), cert. denied, 503 U.S. 949, 112 S. C. 1510, 117 L. Ed.
2d 647 (1992). Wth respect to the nature of the schenme, we | ook
at the degree of interdependence of the actions of nenbers of the
conspiracy))that is, whether the activities of one aspect of the
schene are necessary or advantageous to the success of another
aspect of the schene. United States v. DeVarona, 872 F.2d 114, 118
(5th Cr. 1989). Wth respect to the required nexus anong

participants, there is no requirenent that every nenber nust
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participate in every transaction to find a single conspiracy.
Parties who knowi ngly participate with core conspirators to achi eve
a common goal may be nenbers of a single conspiracy. United States
v. Richerson, 833 F.2d 1147, 1154 (5th Gr. 1987). If the
conspiracy functions through a division of | abor, each parti ci pant
need not have an awareness of the existence of the other nenbers,
or be privy to the details of each aspect of the conspiracy. Id.

Don W1l son (whose brief was adopted by all other defendants)
argues that the evidence fails to satisfy the second and third
requi renents for a single conspiracy. Wl son argues that the
evidence showed that sellers on Fannin Street sold drugs in
conpetition wth one another, not in concert; therefore, he
asserts, there was no showing of interdependence between the
various aspects of the all eged conspiracy. Moreover, WIson argues
that, although the evidence showed that he, Brown, and Ri chardson
each “enpl oyed” other gang nenbers to sell drugs, the governnent
did not denonstrate any overlap anong workers in these snaller
conspi raci es.

The governnent, however, cites to sufficient evidence in the
record to support a jury finding of a single, overarching
conspiracy. The fact that individual dealers sold in conpetition
wth one another does not preclude a finding of a single
conspiracy. United States v. Ross, 58 F.3d 154, 158 (5th Cr.),

cert. denied, ___ US __, 116 S. C. 404, 133 L. Ed. 2d 323



(1995). The jury could infer from the evidence that the
conpetition was not cutthroat rivalry, but friendly conpetition
anong those pursuing a commopn goal as Bottons Boys gang nenbers.
Mor eover, the organizational structure of the gang supports a
finding of a single conspiracy. Testi nony established that the
gang’s structure included organi zers, suppliers, m ddl enen, street
sellers, and “reapers” who protected the gang’s “turf.”
Apparently, Brown was the main drug supplier for the “O G s” (Don
Wl son, Reginald WIson, Sebastian R chardson, and Donald Ml er),

who then fronted drugs to other gang nenbers, who sold directly on

the street. |In fact, the governnent asserts that the testinony at
trial shows that every defendant received sone, if not all, of his
cocaine from Brown, either directly or indirectly. A single

conspiracy may exist between two or nore individuals selling in
conpetition with one anot her who share a common supplier, Ross, 58
F.3d at 158, or who knowingly participate wth the sanme core
conspirators in pursuit of a conmmobn goal. Richerson, 833 F.2d at
1154. W have held that a “single conspiracy exists where a ‘key
man’ is involved in and directs illegal activities, while various
conbi nations of other participants exert individual efforts toward
a common goal.” Morris, 46 F.3d at 416

The jury’s determ nation that a single drug conspiracy existed
in this case does not involve particularly conplicated evidence or

facts that were likely to confuse triers of fact. Much of the



conspiracy evidence was direct testinony about drug sales and the
organi zati on of the conspiracy. After review of the evidence in
the record, we conclude that a reasonable jury could find, beyond
a reasonable doubt, the existence of a single drug conspiracy
i nvol vi ng each def endant. Accordingly, we find no error in the
district court’s denial of the notion to acquit.
B

The defendants assert that the district court erred in
determning the quantity of drugs attributable to them for the
purposes of sentencing. In sentencing a defendant for
participation in a drug conspiracy, the court nust nmake findings
wth respect to (1) when the defendant joined the conspiracy, (2)
what drug quantities were within the scope of the agreenent, and
(3) what quantities the defendant could reasonably foresee being
sold by the conspiracy. United States v. Carreon, 11 F.3d 1225,
1236 (5th Cir. 1994). Relevant conduct under Sentenci ng Cui del i nes
8§ 1B1.3(a)(1)(B) includes all reasonably foreseeabl e acts of others
in furtherance of the conspiracy. United States Sentencing
Comm ssion, Cuidelines Manual, § 1Bl1.3(a)(1)(B), coment. (n.1)
(1995). However, the reasonable foreseeability of all drug sales
does not automatically follow from nmenbership in the conspiracy.
United States v. Puig-Infante, 19 F. 3d 929, 942 (5th Gr.), cert.
denied, 513 U.S. 864, 115 S. C. 180, 130 L. Ed. 2d 115 (1994). W

review the district court’s determ nation of relevant conduct
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during sentencing for clear error. United States v. Rivera, 898
F.2d 442, 445 (5th G r. 1990).

Several defendants argue that the district court failed to
make the required specific findings wwth respect to tine franme of
menber shi p, overall quantity, and reasonabl e foreseeability of drug
sal es. However, the district court determned the dates of
menbership in the conspiracy for each defendant and adjusted the
quantities attributable to him accordingly. The court did not
accept specul ative testinony or extrapol ate to conpute the quantity
of drugs sold. It used only two sources to calculate a m ni num
drug quantity for rel evant conduct purposes: docunented evi dence of
actual drug transactions totaling 25.45 grans of crack cocai ne and
.78 grans of powder cocaine, and sales admtted by co-conspirator
Rashaun Ki nbl e totaling 266 grans of crack cocai ne and 112 grans of
powder cocaine. Finally, in making its reasonable foreseeability
determ nation, the court specifically found t hat each def endant was
aware of the acts of all. W find that these explicit findings
satisfy the court’s duty under Carreon.

The defendants also argue that the district court erred in
including the amobunts sold by Rashaun Kinble in their quantity
determ nati ons, because these sales had no connection to them and
were not reasonably foreseeable. However, Kinble was an admtted
menber of the conspiracy. Kinble testified that he was a Bottons

Boy, that he sold drugs in the 1100 bl ock of Fannin, and that he
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recei ved his cocaine fromBrown. The evidence at trial showed that
defendants all sold drugs in the open on the sane bl ock, and that
it was inpossible to sell drugs at that | ocation without the gang’s
per m ssi on. The nature of the open-air drug market on Fannin
Street supports the district court’s finding that the full vol une
of sales, including Kinble's, was foreseeable, if not actually
W t nessed, by the defendants.

1]
VI OLENT CRIMES | N Al D OF RACKETEERI NG

Regi nald W1l son, Don Wl son, and Patrick M|l er chall enge the
sufficiency of the evidence used to convict them of commtting
certain violent crinmes in aid of racketeering in violation of 18
US C 8§ 1959(a) (“VMICAR’). The three, along with Al fred Brown and
Sebastian Richardson, also challenge the sufficiency of the
evi dence to support their convictions for participation in a VICAR

conspiracy. Section 1959(a) provides in pertinent part:

Whoever, . . . for the purpose of . . . nmintaining or
increasing position in an enterprise engaged in
racketeering activity, murders, . . . nains, assaults

with a dangerous weapon, conmts assault resulting in
serious bodily injury upon, or threatens to commt a
crime of violence in violation of the laws of any State
or the United States, or attenpts or conspires so to do,
shal | be puni shed))

(1) for nurder, by death or |ife inprisonnent,

or a fine under this title, or both;

(3) for assault wth a dangerous weapon or

assault resulting in serious bodily injury, by

i nprisonnment for not nore than twenty years or

a fine under this title, or both;

(4) for threatening to commt a crine of

vi ol ence, by inprisonnent for not nore than

five years or a fine under this title, or

bot h;
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(5) for attenpting or conspiring to commt

mur der or ki dnapping, by inprisonnent for not

nmore than ten years or a fine under this

title, or both; and

(6) for attenpting or conspiring to commt a

crime involving maimng, assault wth a

dangerous weapon, or assault resulting in

serious bodily injury, by inprisonnment for not

nmore than three years or a fine under this

title, or both.
According to the definitions section of 18 U S.C. §8 1961(1), drug
trafficking constitutes “racketeering activity” for the purposes of
VI CAR under 18 U. S.C. 8§ 1959(b)(1).

A
The jury convicted Don Wl son of threatening to kill Oficer

Robi n Snyder (count six) and convicted Patrick MIler of shooting
Donny WIllians (count fourteen). |In reviewing a challenge to the
sufficiency of the evidence, the court of appeals asks “whether,
after viewing the evidence in the |ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 319, 99 S. &t. 2781, 2789, 61 L.
Ed. 2d 560 (1979); United States v. Krenning, 93 F.3d 1257, 1262
(5th Gr. 1996). To prove a substantive VICAR offense, the
gover nnent nust show that the defendant commtted the violent act
for the purpose of maintaining or increasing his position in an
associ ation or enterprise engaged in racketeering activity. United

States v. Fiel, 35 F.3d 997, 1003 (4th Cr. 1994), cert. denied,

US __, 115 S . 1160, 130 L. Ed. 2d 1116 (1995). Self-
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pronotion need not be the defendant’s sole or primary concern;
rather, Congress intended to proscribe violent acts commtted “*as
an integral aspect of nenbership’ in such enterprises.” United
States v. Concepcion, 983 F.2d 369, 381 (2d Cr. 1992) (citation
omtted), cert. denied, 510 U.S. 856, 114 S. . 163, 126 L. Ed. 2d
124 (1993).

Don Wl son and Patrick MIller do not deny that they commtted
the acts alleged. However, they argue that the governnent
presented no evidence showing that they commtted the charged
offenses in order to naintain or increase their positions wthin
the gang. Forner gang nenbers Howard Ri chardson, Janes Bl edsoe,
and Rashaun Ki nbl e and witness Donny Watts testified at trial that
Wl son often carried guns, and Ri chardson testified that WIson
acted as an enforcer or “reaper” who “put[] in work” uphol ding the
Bottons Boys’ territory and protecting the drug trade. “Reapers”
received their omnous title based on their willingness to conmt
vi ol ent acts on behalf of the gang; R chardson described a “reaper”
as “the person that when your nunber is up is called for your sou
that cones to get you.” From this evidence, the jury could
reasonably have inferred that Wl son was acting in his capacity as
a “reaper” when he threatened O ficer Snyder and that such threats
(or worse) were expected of him based on his position within the
gang.

Simlarly, the governnent presented evidence that various
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individuals, including the victim were “throwng” rival “gang
signs” just before Patrick MIller shot Donny WIIians. Gangs
generally identify thenselves wth hand gestures. Howar d
Ri chardson testified that when a nenber of the Bottons Boys fl ashed
his gang sign in an upward direction to a nenber of another gang,
the second individual would flash his own gang sign “up” followed
by the Bottons Boys’ sign “down,” thus signaling that he was “down
wth” the Bottons Boys))that 1is, that he respected them
Ri chardson testified that violation of gang sign protocol ))for
exanple, by failing to give a “down” acknow edgnent))constituted
“dissing,” or disrespect to the gang, and nenbers were expected to
retaliate with violence in the event of such an affront. O herw se
t hey were “punked out” and considered “bitched”))that is, they | ost
the respect of fell ow gang nenbers.

Although the VICAR statute does not <crimnalize nere
retaliation for “dissing” an individual or a social organization,
the statute does crimnalize violent acts commtted as an integral
aspect of nenbership in a racketeering enterprise. | d. Drug
trafficking is a dangerous business; Howard Ri chardson testified
that the Bottons Boys carried weapons for the express purpose of
protecting thenselves and their drugs from other gangs. Gang
menbers protected the “turf” of the Bottons Boys’ drug trafficking
operation by pronoting their image as the “toughest gang in

Shreveport” and a force “not to be nessed with.” Under these
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facts, a reasonable jury could find that violent retaliation for
acts of disrespect pronpted the goals of illegal enterprise.
Wllians testified at trial that he was dissing the Bottons
Boys that night, refusing to flash the “down” sign and calling the
gang the “Booty Boys.” A jury could reasonably infer that, because
of MIller’'s nenbership in the gang, he was required to respond
violently to WIllians’s poor signing etiquette. See United States
v. Tipton, 90 F.3d 861, 891 (4th Cr. 1996) (finding purpose
el emrent for VICAR offense satisfied by enterprise with policy of
treating affronts to nenbers as affronts to all and expecting
violent retaliations by enterprise’ s nenbers), petition for cert.
filed, __ USLW ___ (Jan. 27, 1997) (No. 96-7692); Fiel, 35
F.3d at 1004 (finding that rational jury could conclude that
def endants believed that participationin violent war agai nst rival
gang was expected of them by reason of their nenbership in gang);
United States v. Boyd, 792 F. Supp. 1083, 1102 (N.D. IIl. 1992)
(finding that purpose elenent is satisfied where governnent
present ed evi dence that commtting violent acts was one way to nove
up within the gang and that aversion to such acts would “invite
trouble” from other gang nenbers). Therefore we hold that a
rational trier of fact could have found the essential elenents of
a VICAR offense beyond a reasonable doubt, and we uphold the
convictions of Don WIlson and Patrick MIler on this count.

The jury al so convicted Reginald Wl son of coonmitting a VI CAR
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offense in the fatal shooting of Mchael and Mtchell Henderson
For the sane reasons articulated in this section, we find that the
evi dence was sufficient to convict Reginald WIlson for the VICAR
count . However, as explained in Section VII.A infra, we vacate
Wl son’s conviction on this count for an i ndependent reason, and we
remand for a new trial
B

We also reject all five defendants’ challenges to their VICAR
conspiracy convictions under Count One of the indictnment.? In
addition to the substantive VICAR offenses charged in the
i ndi ctment, the governnent presented extensive testinony concerning
violent acts commtted by nenbers of the Bottons Boys. Howar d
Ri chardson testified to instances where custoners were shot,
stabbed, “snatched out of cars and beat,” and “throwed to the
dog”))a punishnment in which gang nenbers toss the offending
i ndi vidual over a fence into a yard with guard dogs. [In addition,
Ri chardson testified that rival gang nenbers who cane into the
Bottons wi t hout consent were beaten or shot. |If anyone attacked a
Bottons Boy, gang nenbers would organize a drive-by shooting in
retaliation.

The evidence denpbnstrates that each defendant knew that

The evidence is also sufficient to support Reginald
Wlson’s conviction for participation in the general VICAR
conspi racy under count one, even though we vacate and remand his
conviction for the substantive VICAR offense of count nine. See
Section VII.A infra.
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comm ssion of violent acts was expected of him by virtue of his
menbership in the gang and that each wllingly joined the
enterprise, thereby agreeing to commt those violent acts. For
exanpl e, testinony established that Bottons Boys were expected to
retaliate against those who “dissed” the gang; that nenbers
regularly carried guns to protect the drug trade and that they
of ten used those guns when drug deals went awy; and that Reginald
Wl son and Sebastian Richardson, |ike Don WIson, were “reapers”
who regularly commtted violent acts on behalf of the gang. In
addition, testinony revealed that Brown, as the nmain supplier of
t he gang, paid Don Wl son to protect his person and his drugs, thus
entering into an express agreenent to comnmt violent crinmes where
necessary. W find that the evidence is sufficient for a rational
jury to find that all the defendants conspired commt violent acts
as an integral part of nenbership in the gang.

|V
SUFFI CI ENCY OF THE | NDI CTMENT

Ri chardson argues that count one of the indictnent is fatally
defective because it charges defendants with a crine that does not
exist. Don WIson, Brown, Reginald WIlson, and Patrick MIler join
in this challenge by incorporation of Richardson’s brief. Count
one charges defendants with participation in a VICAR conspiracy
under 18 U.S.C. 8 1959(a)(5) and (6) by alleging that defendants
“di d know ngly conbi ne, conspire, and confederate to commt nurder,

attenpted nurder, and assaults with dangerous weapons . . . in
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violation of the laws of the State of Louisiana.” (enphasi s
added) . Def endants argue that “conspiracy to conmmt attenpted
murder” does not constitute a crine and thus the indictnent is
legally insufficient to support their convictions under count one.
We agree that “conspiracy to commt attenpted nurder” is not
a cogni zabl e offense under 19 U.S.C. 8§ 1959, both as a matter of
statutory constructi on and common sense. United States v. Meacham
626 F.2d 503, 507-09 & n.7 (5th Gir. 1980) (holding that
“conspiracy to attenpt” is not offense under drug conspiracy
statutes and noting that “it would be the height of absurdity to
conspire to conmmt an attenpt, an inchoate offense, and
simul taneously conspire to fail at the effort”), cert. denied, 459
U S 1040, 103 S. C. 455, 74 L. Ed. 2d 608 (1982). However, we do
not find that this drafting error warrants autonmatic reversal
Unlike in Meacham the indictnent here charged defendants with
conspiracy to commt nurder and assault with a deadly weapon, in
addition to attenpted nurder. Although one of the objects of the
conspiracy in count one fails to allege a cogni zabl e offense, the
other two objects are clearly sufficient under section 1959(a).
Defendants do not allege that the indictnent did not adequately
apprise themof the charges agai nst themor prejudice their defense
in any way due to the inclusion of “attenpted nurder” as one of
three possible objects. Qur only concern is whether the jury

convi cted defendants of VICAR conspiracy based on a permssible
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gr ound.

In Yates v. United States, the Suprene Court stated that, in
the crimnal context, “a verdict [nust be] set aside where [it] iIs
supportabl e on one ground, but not on another, and it is inpossible
totell which ground the jury selected.” 354 U S. 298, 312, 77 S
. 1064, 1073, 1 L. Ed. 2d 1356 (1957), overruled on other
grounds, Burks v. United States, 437 U.S. 1, 98 S. C. 2141, 57 L.
Ed. 2d 1 (1978). The Court recently |limted the Yates rule
di stingui shing between legally and factually insufficient grounds
for conviction. A general verdict nmay stand where one of several
obj ects of the conspiracy | acked adequate evidentiary support if
the evidence was sufficient to support the other objects. Giffin
v. United States, 502 U S. 46, 60, 112 S. C. 466, 474, 116 L. Ed.
2d 371 (1991). However, where the verdict may have rested on a
ground that, although supported by the evidence, was legally
i nadequate, the Yates rule still applies and the general verdict
must be reversed. 1d. at 60, 112 S. C. at 474.

We find that the indictnent for conspiracy to attenpt in the
i nstant case was both legally defective and factually unsupported
by the evidence. Because the governnent offered no proof at trial
of a conspiracy to attenpt, we find that there is no possibility
that the jury convicted the defendants on the inproper charge and
that the plaintiffs were therefore not prejudiced by the |egal

error. To the extent that the jury found the defendants guilty of
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t he conspiracy count, they nust have based their conviction on the
trial evidence of conspiracy to commt nurder and assault with a
deadl y weapon.

We hold that Giffin, not Yates, applies where one of several
charged objects of a conspiracy is factually insufficient, even if
that object is also legally insufficient. Were, as in this case,
no evidence was ever presented to support the legally flawed
charge, there is little danger that the jury convicted on that
i nperm ssible ground. See Giffin, 502 U.S. at 58, 112 S. C. at
474 (noting that jurors are well equipped to anal yze evi dence and
choose between factually sufficient and insufficient grounds).
Thus, we reject the defendants’ assertion that count one of the
indictnment is fatally defective.

Vv
BRADY CHALLENGES

Next , defendants raise two challenges concerning the
governnent's execution of its duty to discl ose excul patory evi dence
under Brady v. Maryland, 373 U. S. 83, 87, 83 S. C. 1194, 1196-97,
10 L. Ed. 2d 215 (1963).

A

Reginald WIson contends that the governnent’s failure to
produce handwitten notes made by investigators during wtness
interviews violated his rights under the Jencks Act, 18 U S. C. 8§
3500, and the Suprene Court’s holding in Brady. W]1son requested

production of the notes before trial, and all other defendants
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adopt this argunent by incorporation. The governnent affirmatively
stated that the notes existed, and the court ordered that the
governnent produce them for in canmera review? Later, during
trial, defense counsel again requested that the court review the
notes in canera to determne their Brady significance, and the
court replied that it would. However, the record does not reflect
whet her, or to what extent, the district court actually revi ewed
the notes in question or whether they contain Brady material. The
governnent did not brief this issue, nor did it adequately respond
to direct questioning fromthis panel during oral argunent.

Fail ure to discl ose excul patory evidence by the governnent is
reversible only if the evidence is material in the sense that its
suppression underm nes confidence in the outcone of the trial
United States v. Bagley, 473 U S. 667, 678, 105 S. C. 3375, 3381,
87 L. Ed. 2d 481 (1985). The Suprene court has held that favorable
evidence is material, even when not requested by the defendant, “if
there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different.” Bagley, 473 U S at 682, 105 S. C. at 3383

(opi nion of Blackmun, J.); id. at 685, 105 S. Q. at 3385 (Wite,

The district court did, in fact, review one set of notes
taken during an intervieww th Rashaun Ki nbl e, determ ned that they
contained no Brady material, and filed themin the record under
seal . However, the governnent adm tted that additional notes taken
during other interviews existed, and the court ordered that these
addi tional notes be produced for in canera review.
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J., concurring in part and concurring in judgnent). The
suppression of such material evidence only anounts

to a Brady violation when, in the absence of such evidence, the
verdict is unworthy of the court’s confidence. Kyles v. Witley,
514 U.S. 419, _ , 115 S. . 1555, 1566, 131 L. Ed. 2d 490 (1995);
Bagley, 473 U.S. at 678, 105 S. . at 3381.

Because defendants do not have the notes in question, they are
unable to claima reasonable probability that information in the
notes would underm ne confidence in their verdicts, or that the
notes contain any Brady material at all. Al t hough we will not
ordinarily remand for in canera review based on purely specul ative
all egations of the existence of Brady material, see United States
v. Dinitz, 538 F.2d 1214, 1224 (5th Gr. 1976), cert. denied, 429
US 1104, 97 S. . 1133, 51 L. Ed. 2d 556 (1977), the district
court actually granted WIlson’s request for in canera review and
ordered production of the notes; we sinply do not know the district
court’s conclusions or whether the governnent even conplied with
the court’s request for the notes.

We therefore remand this matter so that the district court may
suppl enent the record with its findings and the notes, under seal
if necessary, if it has already reviewed their contents. If the
court has not yet reviewed the notes, then it should do so within
the next thirty days, in canmera, nunc pro tunc, to determ ne

whet her the notes contain any Brady material. United States v.
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Thomas, 12 F.3d 1350, 1365 (5th Cir.), cert. denied, 511 U S. 1095,
114 S. . 1861, 128 L. Ed. 2d 483 (1994), and cert. denied, 511
usS 1114, 114 S. C. 2119, 128 L. Ed. 2d 676 (1994). If the
district court concludes that the notes contain no Brady nateri al
or that their suppression does not underm ne confidence in the
verdicts, it should supplenent the record with the notes and nake
sufficiently detailed findings to enable us to reviewits decision.
ld.; United States v. Welch, 810 F.2d 485, 491 (5th Gr.), cert.
denied, 484 U.S. 955, 108 S. C. 350, 98 L. Ed. 2d 376 (1987). | f
def endants seek to challenge the district court’s determ nation
they need not file a new appeal; they may instead file certified
copies of the district court’s findings and, if necessary,
suppl enentary briefs or other materials for review by this panel
Thomas, 12 F.3d at 1365, Welch, 810 F.2d at 491. However, if the
court finds that the notes contain Brady material that underm nes
confidence in any defendant’s verdict, the court shoul d vacate only
the convictions that the notes call into doubt and grant a new
trial for each. Thomas, 12 F.3d at 1365; Wl ch, 810 F.2d at 491.
B

Sebasti an Ri chardson argues that the governnent violated its
Brady duty by failing to disclose that Richardson’s brother,
prosecuti on wi tness Howard Ri chardson, was taki ng the anti psychotic
drugs Haldol, Lithium and Elavil at the tine of his testinony.

Ri chardson’s challenge, like WIlson's, has been adopted by all
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ot her defendants. Richardson asserts that failure to disclose this
evidence severely hanpered the defendants’ ability to attack
Howard’ s conpetence to testify.

| npeachnent evi dence, |i ke excul patory evidence, is subject to
di scl osure under Brady. Bagl ey, 473 U S. at 676, 105 S. C. at
3380. However, to prevail under Brady, R chardson nust first show
that the prosecution violated a duty of disclosure. East v. Scott,
55 F. 3d 996, 1002 (5th G r. 1995). The governnent asserts that it
was unaware that Howard R chardson had been prescribed anti-
psychotic nedication until after trial, and Sebastian Ri chardson
does not suggest otherw se. Although R chardson suggests that the
governnent should be deened to have had constructive know edge
based on a broad duty to investigate, a prosecutor has no duty
under Brady to investigate the nental state of its witnesses in
order to uncover inpeachnent evidence for the defense. East, 55
F.3d at 1003-04.

Vi
ADM SSI ON OF EVI DENCE AT TRI AL

Def endants argue that the district court erred in admtting
into evidence a videotape nade by gang nenbers, as well as in
admtting statenents made by Sebastian Ri chardson to an undercover
police officer. W reviewa district court’s evidentiary rulings
for abuse of discretion. United States v. Vasquez, 953 F.2d 176,
182 (5th Gr.), cert. denied, 504 U S. 946, 112 S. C. 2288, 119 L.

Ed. 2d 212 (1992).
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A
During the investigation, the governnent confiscated a
vi deot ape made by one of the gang nenbers show ng other gang
menbers, including many of the defendants, drinking, snoking

marij uana, throw ng gang signs, going on a “gangsta ride,” firing
weapons, threatening the police, and di scussing drug transacti ons.
The prosecution showed the so-called “Ford Park video” to the jury
over the objections of Bellany, Brown, and Reginald WI son. On
appeal, the defendants argue that the district court erred in
admtting the tape under Fed. R Evid. 403 because its extrene
prej udi ce outwei ghed its probative value. |In addition, they argue
that statenents nmade on the tape by gang nenbers constituted
i nadm ssi bl e hearsay under Fed. R Evid. 801.

The vi deo, nmade by gang nenbers for gang nenbers, was highly
probative of association for purposes of both the drug and VI CAR
conspiracies, and it corroborated the testinony of many of the
governnment’s w tnesses. We cannot say that the district court
abused its discretion in holding that the tape’ s prejudicial effect
did not outweigh its probative value as to any defendant.
Mor eover, statenents in the video made by gang nenbers concer ni ng
drug transactions and guns were nmade in furtherance of the
conspiracy and thus fall wunder the hearsay exception in Rule
801(d)(2)(E)

B
During the federal investigation, Special Agent Cal vin Shivers
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went undercover, telling Sebastian R chardson that he was a novie
producer who needed ideas for a script about gangs. |n response,
Ri chardson thoroughly described the Bottons Boys organization,
whi ch Shivers recorded on tape. Richardson even drew a di agram of
how t he drug distribution network was organi zed. |n the process,
Ri chardson naned Alfred Brown as the “man with the sac [sic]” at
the top of the organi zational chart. The governnent enlarged this
exhibit to poster size for introduction at trial and, over the
obj ecti on of defense counsel, closed its case with Agent Shivers’s
testinony detailing R chardson’s description of how the gang
oper at es. The court sustained defendants’ objection that
Ri chardson's statenents did not fall within the co-conspirator
exception of Fed. R Evid. 801(d)(2)(E) because they were not nade
in furtherance of the conspiracy. The court therefore admtted the
statenents for use against Richardson only as adm ssions of a
party-opponent under Rule 801(d)(2)(A) and gave a Ilimting
instruction to that effect. However, the governnent repeatedly
referred to the chart in closing as evidence agai nst all defendants
and agai nst Brown specifically, referring to himas the “man with
t he sack.”

Def endants argue that the introduction of this testinony and
exhibit violated their rights under the Confrontation Cl ause of the
Si xth Anendnent. Richardson’s statenents to Agent Shivers were not
made in furtherance of the conspiracy and were therefore
i nadm ssi bl e against any defendant other than Ri chardson. A
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district court violates a defendant’s Sixth Amendnent right of
confrontation when, in a joint trial, it admts a nontestifying
defendant’ s extrajudicial statenent inplicating another defendant
in the crine. Bruton v. United States, 391 U S. 123, 126, 88 S
. 1620, 1622, 20 L. Ed. 2d 476 (1968). However, Bruton does not
cone into play “unless a co-defendant’s statenent directly all udes
to the conplaining defendant,” even if it is apparent that “the
defendant was inplicated by sone indirect reference.” Uni ted
States v. Cartwight, 6 F.3d 294, 300 (5th GCr. 1993), cert.
denied, 513 U S. 1060, 115 S. . 671, 130 L. Ed. 2d 604 (1994).
Ri chardson nentioned only Alfred Brown by nanme, and did not refer
to any ot her defendant specifically, thus the Bruton/ Confrontation
Cl ause argunents of all other defendants fail.

However, as to Brown, Bruton is plainly inplicated. Br own
coul d not cross-exam ne Richardson to determ ne the veracity of the
statenents made or to reveal whether Richardson was nerely
“puffing” to inpress Agent Shivers. A limting instruction by the
court in such a case is insufficient to renmedy the constitutiona
vi ol ati on. Cruz v. New York, 481 U S 186, 193-94, 107 S. C.
1714, 1719, 95 L. Ed. 2d 162 (1987) (“[Where a nontestifying
codefendant’s confession incrimnating the defendant is not
directly adm ssi bl e agai nst t he defendant, the Confrontati on C ause
bars its admssion at their joint trial, even if the jury is

instructed not to consider it against the defendant, and even if
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the defendant’s own confession is admtted against him?”)
(citations omtted); United States v. Jobe, 101 F.3d 1046, 1067
(5th Gr. 1996) (holding that Iimting instruction cannot rectify
actual Bruton error, but finding no such error).

W therefore find that adm ssion of this uncorroborated
evidence, even with a limting instruction, was an abuse of
di scretion. Furthernore, the district court abused its discretion
in overruling defendants’ objection to the governnent’s m suse of
the sting evidence during its closing. The prosecutor’s argunents
at closing were patently inpermssible given the |imted purposes
for which the court admtted the evidence. See United States v.
Fl ores- Chapa, 48 F.3d 156, 159-61 (5th Cr. 1995) (overturning
conviction where prosecutor had repeated hearsay testinony at
closing argunent, despite two previously sustained objections to
testinony at trial). The prosecutor’s use of such evi dence agai nst
Brown violated his constitutional rights under the Confrontation
Cl ause.

Upon a showi ng of the denial of a constitutional right, we
must reverse a conviction unless the error is harmess beyond a
reasonabl e doubt. Chapnman v. California, 386 U S. 18, 24-25, 87 S.
Ct. 824, 827-28, 17 L. Ed. 2d 705 (1967). A Bruton error is
harm ess where the wei ght of other evidence clearly inplicates the
defendant. Jobe, 101 F.3d at 1067; United States v. Kelly, 973

F.2d 1145, 1150 (5th Cr. 1992). The record is filled with in-
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court testinony of Brown’s involvenent in the conspiracy as an
"OG" and as its major supplier. Both Howard Ri chardson and John
Pal ner testified that Brown nmade trips to Houston to buy cocai ne
that he woul d then distribute anong gang nenbers. O her w tnesses
link Brown as a direct or indirect supplier to all of the other
def endant s. In light of the abundant i ndependent evidence of
guilt, R chardson’s chart and description were nerely cunul ative.
Therefore, we find that the Bruton error was harm ess beyond a
reasonabl e doubt.

VI |
CHALLENGES BASED ON THE SHOOTI NGS OF THE HENDERSON TW NS

A

Reginald WIlson contends that the district court erred in
denying his notion to sever his trial from that of his co-
conspirators, because his co-defendants were the only w t nesses who
could verify his VICAR defense, that he killed the Henderson tw ns
in self-defense. Wl son confessed to gunning down the tw ns as
they sat in their car but clains that he fired only after seeing
one of the twins reach for a weapon. Police later found a
sem automatic pistol in the twins’ car. Although counsel laid a
foundation for the self-defense theory in opening argunent, WI son
did not call any wtnesses to support his theory. The jury
rejected Wlson's claim of self-defense and convicted him of
commtting a violent crine in aid of racketeering under 18 U S. C

8 1959 and using a firearm during a crine of violence under 18
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U S.C 8§ 924(c).

At the conclusion of the trial, the governnent sti pul ated t hat
co-def endants Sebastian Ri chardson, Al onzo Bates, and Al fred Brown
woul d have corroborated WIlson's self-defense testinony. The
governnent further stipulated that, if those defendants had
actually been called to testify as witnesses at the joint trial,
they woul d have asserted their constitutional right against self-
incrimnation under the Fifth Anmendnent. W /I son contends that the
court’s failure to sever his trial deprived him of the
corroborating testinony of co-defendants.

W review for abuse of discretion the district court’s
decision to try defendants jointly, United States v. Neal, 27 F.3d
1035, 1044-45 (5th Cr. 1994), cert. denied, 513 U S 1008, 115 S
Ct. 530, 130 L. Ed. 2d 433 (1994), and to deny a notion for new
trial. Jobe, 101 F.3d at 1057. The Suprene Court has held that “a
def endant m ght suffer prejudice if essential excul patory evi dence
t hat woul d be avail able to a defendant tried al one were unavail abl e
inajoint trial.” Zafirov. United States, 506 U. S. 534, 539, 113
S. . 933, 938, 122 L. Ed. 2d 317 (1993). To nake such a show ng,
W1 son nust denonstrate a bona fide need for the co-defendants’
testi nony, the substance of their testinony, the excul patory nature
and effect of such testinony, and that the co-defendant would in
fact testify. Neal, 27 F.3d at 1047. W think that Wlson, with

the hel p of the governnent’s stipul ati ons, has done this. The co-
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defendants were all eyewitnesses to the shooting, and the
governnent stipulated at trial that those wtnesses would verify
Wl son’s account, which would be excul patory evidence.

The governnent contends that there was no bona fide need for
the testinony of co-defendants. There were six additional
eyewi tnesses to the shooting who were not on trial that WIson
could have called to testify. However, WIlson clains that only his
co-defendants were in a position to see the twins reach for a
weapon. W1l son clains that his co-defendants would testify to this
very fact; each gave a statenment to the police shortly after the
shooting that corroborates WIlson’s account. The governnent has
stipulated that the co-defendants’ testinony woul d be excul patory.
Under these circunstances, we vacate WIlson's conviction on count
nine and remand for new trial.*

The jury also convicted Wl son under 18 U. S.C. 8§ 924(c), for
using a firearm during and in relation to this federal VICAR
of fense. However, because the firearm conviction depends on the
comm ssion of another crinme, the governnment cannot convict WI son
under section 924(c) unl ess he has been convicted of the underlying

VI CAR of f ense. Because we have remanded W/ son’s conviction for

Donald M|l er, Dexter Chanbers, and Roderick Allen also alleged that
the district court abused its discretion by failing to try themseparately from
their co-conspirators. W find their clainms, individually and to the extent
i ncorporated by other defendants, to be without nerit. See United States v.
PeAa- Rodri guez, 110 F.3d 1120, 1129 (5th Cir. 1997) (finding no abuse of
discretion in refusing to sever where cul pability of each defendant was clearly
and distinctly proven and thus there was no danger that crimnal acts of sone
woul d be carried over to others).
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the underlying federal crine, we vacate his derivative conviction
under section 924(c) in count ten and remand for a new trial.
B

Ri chardson and Brown argue that the district court erred in
calculating their base offense levels for the VICAR conspiracy
conviction using the offense | evel for second-degree nurder under
US S.G 8§ 2A1.2 rather than the alternative m ni num base offense
| evel provided in section 2E1.3.%° The district court applied the
hi gher offense | evel based on statenents made by Ri chardson and
Brown to police following the shooting of the Henderson tw ns by
Reginald Wl son. Specifically, R chardson and Brown told police
that one of the twins reached for what they thought was a gun
i medi ately before WIson shot them The Caddo Parish District
Attorney decided not to prosecute WIlson, partly on the basis of
Ri chardson’s and Brown’s statenents.

Ri chardson’s and Brown’ s presentence reports (“PSRs”), which
were adopted by the district court, found that their statenents
were inconsistent wwth the ultimate jury verdict, which rejected
W lson’s claim of self-defense. On this ground al one, the PSRs
concl uded that R chardson and Brown had lied in furtherance of the
VI CAR conspiracy and that their statenents to police were rel evant

conduct linking themto the nurder of the Hendersons.

US S G § 2E1.3 governing VICAR offenses instructs the court to
i npose a base of fense | evel of twelve or the base offense | evel applicable to the
under | yi ng of fense, whichever is greater
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Wher e t he def endant objected to the determ nation of rel evant
conduct at sentencing, we review the district court’s findings of
fact for clear error. United States v. Sneed, 63 F.3d 381, 389
(5th Gir. 1995), cert. denied, ___ US. __, 116 S. C. 712, 133 L.
Ed. 2d 667 (1996). Richardson objected to the PSR s findings at
sentenci ng; Brown, however, did not. At sentencing, the district
court specifically ruled that, although it would consider notions
by one defendant to be adopted by all, defendants could not rely on
their co-defendants’ objections to the PSRs. Therefore, we wll
reviewthe district court’s findings of fact wwth respect to Brown
for plain error only. United States v. Vital, 68 F.3d 114, 118-19
(5th Gr. 1995). Under Fed. R Cim P. 52(b), an error is plain
only when (1) thereis an error, (2) the error is clear or obvious,
and (3) the error affects the substantial rights of the defendant.
United States v. dano, 507 U S 725, 731-37, 113 S. . 1770,
1776-79, 123 L. Ed. 2d 508 (1993); United States v. Cal verley, 37
F.3d 160, 162-64 (5th Gr.) (en banc), cert. denied, = US |
115 S. . 1266, 131 L. Ed. 2d 145 (1995). If these factors are
est abli shed, we have the discretion to correct the error if it
seriously affects the fairness, integrity, or public reputation of
judicial proceedings. Vital, 68 F.3d at 119.

Because we vacate the jury’s verdict with respect to Wlson's
VI CAR convi ction for the shootings of the Henderson tw ns, the sole

basis for the district court’s determ nation that R chardson and
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Brown lied to police, evaporates. The district court plainly erred
in resting its factual findings with respect to sentencing on a
verdi ct that we have subsequently found to be infirm and we find
that Ri chardson’s and Brown’ s substantial rights were prejudi ced by
this error.® W therefore vacate both Richardson’s and Brown's
sent ences on count one and remand to the district court. The court
may either postpone sentencing subject to Reginald WIlson s new
trial, or make additional findings of fact, unrelated to the
shooting of the twins, regardi ng the VI CAR conspi racy convi cti on of
count one.
C

Reginald WIson contends that one of the jurors was biased
agai nst hi mbecause the juror was a friend of the Henderson tw ns,
who WIlson admts to having Kkilled. After trial, counsel for
Wl son acquired affidavits fromtw people who clained that juror
Ri cky Lewis was a friend of Mchael and Mtchell Henderson. During
voir dire, the court read the potential jurors a list of nanes and
asked if the nanmes were famliar; the names of the tw ns were not
on the list, and Lews truthfully replied that none of the nanes

was famliar to him Wlson clains that the court would have

Al t hough “[q]uestions of fact capable of resolution by the district
court upon proper objection at sentencing can never constitute plain error,”
United States v. Lopez, 923 F.2d 47, 50 (5th Gr.), cert. denied, 500 U S. 924,
1117 s, . 2032, 114 L. Ed. 2d 117 (1991), the district court’'s fact
determ nati ons depended on an erroneous |egal conclusion, i.e., that the jury
verdict against Reginald WIlson was constitutionally sound. Therefore, we
decline to apply the Lopez rule in this case.
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renoved Lewi s for cause had it |earned that Lewi s knew the tw ns,

or else Wlson woul d have exerci sed one of his perenptory strikes
against him W Ison also clains that the court erredinfailingto
order a hearing at which Wl son coul d have shown actual bias. See
Smth v. Phillips, 455 U S. 209, 215, 102 S. C. 940, 945, 71 L.

Ed. 2d 78 (1982) (“This Court has long held that the renedy for
all egations of juror partiality is a hearing in which the def endant

has the opportunity to prove actual bias.”); United States .

Scott, 854 F.2d 697, 698 (5th Gr. 1988) (sane). WIson suggests
that the district court’s refusal to conduct a hearing denied him
his constitutional right to a fair trial.

Motions for new trial and decisions regarding jury bias are
traditionally within the discretion of the trial court. MDonough
Power Equi pnent, Inc. v. G eenwod, 464 U S. 548, 556, 104 S. O
845, 850, 78 L. Ed. 2d 663 (1984) (plurality opinion). Therefore
we review the district court’s denial of the notion for new trial
for abuse of discretion. United States v. Buckhalter, 986 F.2d
875, 879 (5th Cr.), cert. denied, 510 U S. 873, 114 S. C. 203,
126 L. Ed. 2d 160 (1993).

Cenerally, to obtain a newtrial for jury bias, a party nust
denonstrate (1) that a juror failed to answer honestly a materi al
question during voir dire, and (2) that a correct response would
have provided the basis for a successful challenge for cause

McDonough, 464 U.S. at 556, 104 S. . at 850; Scott, 854 F.2d at
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698 (appl yi ng McDonough in the crimnal context). W have applied
the plurality opinion in MDonough as binding precedent in juror
bias cases in this circuit. Montoya v. Scott, 65 F.3d 405, 418
n.24 (5th Gr. 1995), cert. denied, = US | 116 S. C. 1417,
134 L. Ed. 2d 542; United States v. Otiz, 942 F.2d 903, 909 (5th
Cr. 1991), cert. denied, 504 U S. 985, 112 S. C. 2966, 119 L. Ed.
2d 587. Unlike in MDonough, there is no evidence that Lewis |ied
or actively concealed information during voir dire; WIlson sinply
failed to request that the court pose the relevant questions to the
venire. Therefore the traditional MDonough franmework is
i napplicable to this case. See United States v. Collins, 972 F. 2d
1385, 1403 (5th Gr. 1992) (refusing to apply McDonough test where
there was no allegation that juror concealed a material fact),
cert. denied, 507 U S 1017, 113 S. C. 1812, 123 L. Ed. 2d 444
(1993); cf. MDonough, 464 U.S. at 558-59, 104 S. C. at 851
(Brennan, J. concurring) (noting that question of juror bias is
qui te i ndependent of determ nation of whether potential juror |ied
during voir dire).

Wl son did not request that the district court ask whet her any
of the potential jurors knew any of the victinms, nor did he
ot herwi se object to the adequacy of voir dire. “Adisqualification
whi ch by reasonable diligence could have been discovered before
verdi ct, may not afterwards be nmade the subject of an attack upon
a verdict.” Spivey v. United States, 109 F.2d 181, 186 (5th Cr.),
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cert. denied, 310 U.S. 631, 60 S. . 1079, 84 L. Ed. 1401 (1940),;
see also Ford v. United States, 201 F.2d 300, 301 (5th Cr. 1953)
(“I't is the right and duty of a defendant to discover on voir dire
examnation . . . whether a [venireperson] 1is subject to
disqualification for cause” and objectionis “ordinarily waived by
failure to assert it until after verdict, even though the facts
whi ch constitute the disqualification were not previously known to
t he defendants”); Robi nson v. Monsanto, 758 F.2d 331, 335 (8th Cr
1985) (finding that right to challenge juror is waived if basis for
obj ection m ght have been discovered during voir dire had party
requested appropriate line of questioning). Wl son bears the
burden of proving that the bel ated di scovery of Lews’s friendship
wth the victins was not due to lack of diligence on his part.
United States v. Jones, 597 F.2d 485, 488 (5th Cr. 1979), cert.
denied, 444 U S. 1043, 100 S. . 729, 62 L. Ed. 2d 728 (1980).
Wl son has not satisfied his burden. He sinply asserts that Lew s
failed to honestly respond to questioning at voir dire wthout
speci fying which question or questions he failed to properly
answer. W1 son does not address his own failure to request that
the court include Mchael and Mtchell Henderson on the |ist of
nanmes read to the jury.

Since WIlson's failure to uncover the new evidence of
potential bias stenms from his own neglect, we wll reverse the

district court’s denial of newtrial only if WIlson can show t hat
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Lews was actually biased against him Ford, 201 U S. at 301
(stating that failure to challenge juror until after verdi ct waives
the objection unless defendant shows actual prejudi ce or
fundanent al i nconpetence); cf. United States v. Gray, 105 F. 3d 956,
962 (5th Gir. 1997), cert. denied, ___ US _ , 117 S. C. 1326,
L. EBEd. 2d __ (1997) (applying plain error analysis where
defendants failed to object to manner in which court conducted voir
dire); United States v. Brown, 26 F.3d 1124, 1126-27 (D.C. Cr.
1994) (applying plain error analysis to claim of juror bias not
raised at trial); United States v. Uibe, 890 F.2d 554, 560 n.4
(1st Cir. 1989) (sane). W presune that the jury was inpartial,
and W1 son has the burden of proving otherw se by a preponderance
of the evidence. Collins, 972 F.2d at 1403; McDonough, 464 U.S. at
558-59, 104 S. . at 851 (Brennan, J. concurring).

Wl son seens to argue that we may inply bias as a matter of
law fromLewi s’s relationship with the victins. See Phillips, 455
US at 221-24, 102 S. C. at 948-49 (O Connor, J. concurring)
(offering exanples of situations where bias mght be inplied);
United States v. Wod, 299 U. S. 123, 133, 57 S. C&. 177, 179, 81 L.
Ed. 78 (1936) (noting that bias may be either actual or inplied).
However, friendship with the victimof a defendant’s alleged crine
does not, standing alone, justify a finding of bias. Cf. Mntoya,
65 F.3d at 420 (“Al t hough such know edge [of the victim may be the

source of an existing bias, ‘the nere fact that a juror knows, or
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is a neighbor, or an intimte acquaintance of, and on friendly
relations with, one of the parties to a suit, is not sufficient
basis for disqualification.””) (citations omtted); Howard v.
Davis, 815 F.2d 1429, 1431 (11th Cr.) (holding that district court
did not abuse its discretion by refusing to excuse juror who had
been “close friend” of victim, cert. denied, 484 U S. 864, 108 S.
. 184, 98 L. Ed. 2d 136 (1987); United States v. Freeman, 514
F.2d 171, 173-74 (8th Cr. 1975) (finding no abuse of discretionin
failing to excuse juror who knewvictims famly). WIson has not
denonstrated, on the basis of the affidavits alone, that Lewi s was
actual ly biased agai nst W1 son.

We furthernore reject Wlson's contention that the district
court erred in denying his notion for newtrial wthout conducting
an evidentiary hearing at which he could prove such bias. 1In his
motion for new trial, WIson specifically advised the district
court that an evidentiary hearing was unnecessary. WIson may not
claim error in the denial of a renmedy that he explicitly
di sclai mred. On the unusual facts of this case, we find no abuse of
di scretion in the district court’s denial of WIlson's notion for
new trial or for an evidentiary hearing.

VI
DON W LSON

A
Don WIlson contends that counts tw and three of the

i ndi ctment charged himtw ce for the sane of fense under the Doubl e
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Jeopardy Clause of the Fifth Anmendnent. Count two of the
i ndictment charged him with participation in a drug conspiracy
under 21 U . S.C. 8§ 846, and count three charged himw th engaging in
a continuing crimnal enterprise (“CCE’) under 21 U S. C § 848.
The jury convicted WIlson on both counts. The Suprene Court
recently ruled that conspiracy under section 846 is a |esser
i ncluded offense of CCE under section 848, and that conviction
under both statutes constitutes unconstitutional double jeopardy.
Rutl edge v. United States, = U S |, 116 S. Q. 1241, 1247, 134
L. Ed. 2d 419 (1996). The governnment concedes that WIlson's
section 846 conviction should be vacated on double jeopardy
grounds. W therefore vacate WIson’s conviction for drug
conspiracy in count two of the indictnent.
B

Next, Don W1 son chal | enges his CCE conviction under 21 U. S. C
8§ 848. To show a CCE violation, the governnment nust prove that
W son organi zed, supervised or managed five or nore persons in a
continuing series of drug violations (at |east three) fromwhich he
obt ai ned substantial income. Garrett v. United States, 471 U. S
773, 786, 105 S. Ct. 2407, 2415, 85 L. Ed. 2d 764 (1985).7 The

five people involved in the CCE need not have acted in concert or

Wl son argues that the jury mnust unani nously agree on which three
substantive of fenses constitute the continuing series of drug violations and t he
failure to soinstruct the jury constitutes reversible error. W have never held
that such an instruction is required and do not address the question here since
Wlson failed to request a specific instruction or object to the charge given.
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at the sane tine. United States v. Phillips, 664 F.2d 971, 1034
(5th Cr. Unit B 1981), cert. denied, 457 U S 1136, 102 S. C
2965, 73 L. Ed. 2d 1354 (1982). The defendant need not have been
the sole or dom nant organizer or manager of the enterprise.
United States v. Tolliver, 61 F.3d 1189, 1215-16 (5th Cr, 1995),
vacated on other grounds, Sterling v. U S, US| 116 S
Ct. 900, 133 L. Ed. 2d 834 (1996). Nor need he have directly or
personal | y organi zed, supervised, or managed five people, United
States v. Hinojosa, 958 F. 2d 624, 630 (5th Cr. 1992), or even have
had personal contact which each underling. Tolliver, 61 F.3d at
1216. “Thus, the requisite associations and rel ati onshi ps may be
found even in |oosely structured enterprises.” |d.
1

W son argues that the evidence was i nsufficient to prove that
he had a managerial or supervisory role in the drug trafficking
organi zation. In particular, he argues that although the evi dence
establishes that he was a | eader in the gang, it does not establish
that he directed the drug dealing activities of at least five
different people or that he did anything other than front drugs to
gang nmenbers. WIlson cites United States v. Wtek, 61 F.3d 819,
822, 824 (11th Gir. 1995), cert. denied, ___ US. __ , 116 S. C.
738, 133 L. Ed. 2d 688 (1996), for the proposition that a nere
buyer-seller relationship is insufficient to support a CCE

convi cti on.
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The governnent, however, cites to evidence in the record that
shows that WIson occupied nobre than a nere buyer-seller
relationship with other nenbers of the Bottons Boys. Testinony at
trial indicates that WIlson was one of six “OGs,” and that, as a
| eader of the gang, he controlled both the nenbership of the
organi zation and the identities of the sellers on the gang’s “turf”
who nunbered far nore than five. W agree that fromthis evidence
arational jury could reasonably infer that WI son was an organi zer
and manager of the drug-selling operation and all of its nenbers.

2

Second, W/ son argues that the governnent failed to show t hat
he derived substantial inconme fromthe enterprise. |In particular,
he argues that the governnment nust present evidence of specific
anounts earned from the conspiracy; it is not enough for the
governnent to offer generalized testinony that Wl son had “a | ot”
of cars and that he was seen with “a |ot” of noney. W disagree.
The governnment need not specifically trace the source of incone to
the drug trade or show specific anounts. In fact, the jury may
i nfer substantial income from outward evidence of wealth in the
absence of other, legitimate sources of incone. United States v.
Chagra, 669 F.2d 241, 257 (5th Cr.), cert. denied, 459 U S. 846,
103 S. . 102, 74 L. Ed. 2d 92 (1982), overrul ed on ot her grounds,
Garrett v. United States, 471 U S 773, 105 S. C. 2407, 85 L. Ed.

2d 764 (1985).
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The governnent presented evidence that WIson owned
approxi mately el even cars, including three or four Cadillacs, and
had a ready supply of drugs. However, WIlson had no legitimte
enpl oynent or other source of incone. Furthernore, there was
testinony that WIson earned thousands of dollars selling drugs
t hat he stashed in vacant houses. Therefore, view ng the evidence
in the light nost favorable to the verdict, we find that the
evi dence was sufficient to support a CCE conviction.

I X
ALFRED BROMW

A

Count twenty-three of the indictnent charged Alfred Brown with
possessi ng cocai ne base with intent to distribute, in violation of
21 U S C 8§ 841(a)(1l), “[o]n or about February 9, 1992.” Count
twenty-four charged himw th using and carrying a firearm during
and in relation to a drug trafficking offense, in violation of 18
US C 8 924(c)(1), also “[o]n or about February 9, 1992.” The
proof at trial, however, denonstrated that the events supporting
the indictnent occurred on July 9, 1992, the date on which Brown
was arrested for the substantive offense of possession of cocai ne
with intent to distribute. Moreover, the evidence denonstrated
that the substance in Brown’ s possession on that date was cocai ne
hydrochl ori de, or powder cocaine, not cocaine base as alleged in
the indictnent. Brown asserts that these variances are fatal to

his convictions on these counts.
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The district court correctly instructed the jury that, by
all eging that the of fense occurred “on or about” February 9, 1992,
the governnent need only show that the crinme was committed
reasonably near that date. Phillips, 664 F.2d at 1036; United
States v. Grapp, 653 F.2d 189, 195 (5th Cr. Unit A 1981). Afive-
nmont h vari ance between the date all eged and the date proved i s not
unreasonable as a matter of law as long as the date proven falls
within the statute of limtations and before the return of the
indictnment. Phillips, 664 F.2d at 1036. See also United States v.
Harrell, 737 F.2d 971, 981 (11th Cr. 1984) (uphol ding conviction
where i ndi ctnent all eged that of fense occurred in February 1980 but
proof showed that offense occurred during the sumer of 1980),
cert. denied, 469 U S 1164, 105 S. C. 923, 83 L. Ed. 2d 935
(1985).

Mor eover, a variance between allegations and proof is fatal
“only when it affects the substantial rights of the defendant by
failing to sufficiently notify him so that he can prepare his
defense and will not be surprised at trial.” Phillips, 664 F.2d
at 1036. Brown cannot denonstrate that he was surprised or
prejudiced in any way by the February 9, 1992, date in the
i ndi ct nent . Brown knew that he was arrested on July 9 for
possession of cocaine with intent to distribute. |In fact, it was
Brown’s attorney who brought the error in the indictnent to the

attention of the prosecutor shortly after Brown’'s arrest in
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Septenber of 1994, several nonths before trial. Mreover, Brown
filed a notion to suppress evidence gathered on July 9, 1992, thus
denonstrating that he was aware of and was fully prepared to defend
agai nst the governnent’s allegations with respect to Brown’ s arrest
on July 9.

Furt hernore, although the indictnent incorrectly alleged that
t he substance seized from Brown was cocai ne base (crack) rather
t han cocai ne hydrochloride, the particular formof the cocaine is
not an elenent of the offense under section 841(a)(1l) and is thus
immterial to a conviction. The jury need only have found that the
subst ance was sonme formof cocaine and thus a control |l ed substance.
United States v. Deisch, 20 F.3d 139, 151 (5th Gr. 1994).
Moreover, for the sanme reasons stated above, Brown cannot
denonstrate that he was prejudiced in any way by the error in the
i ndi ct nment.

B

Brown next argues that the jury could not have concl uded from
the smal|l anobunt of cocaine seized that Brown possessed the drugs
wth intent to distribute. However, we agree with the governnment
that the evidence is sufficient to support the conviction.
Wtnesses testified that Brown purchased | arge anobunts of cocai ne
in Houston for distribution in the Bottons, and investigators
observed nunerous drug transactions involving Brown's Cadillac

t hroughout the day on July 9, 1992. The fact that police seized
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only .1 grans of cocaine at the end of the day is not inconsistent
W th possession with intent to distribute.
C

Next, Brown argues that the evidence is insufficient to
support the allegation in count twenty-four that he used a firearm
during and in relation to a drug trafficking crine. 1In Bailey v.
United States, = U.S. ___, , 116 S. C. 501, 133 L. Ed. 2d 472
(1995), decided after Brown’s conviction, the Suprene Court held
that section 924(c)(1) requires evidence sufficient to show active
enpl oynent of a firearm by the defendant, not nere possession or
intended use. 1d. at 505-09. Bailey applies retroactively to this
appeal. United States v. Rivas, 85 F.3d 193, 195 n.1 (5th Cr.),
cert. denied, __ US _ , 117 S. . 593, 136 L. Ed. 2d 521
(1996) .

Wil e we agree that the evidence is insufficient to prove that
Brown “used” a firearm the indictnent charged himw th both using
and carrying firearns under section 924(c). The governnent need
not prove that Brown both used and carried the firearns seized; a
showi ng that he carried a firearmduring and in relation to his
drug trafficking crinme would suffice. A “disjunctive statute may
be pl eaded conjunctively and proved di sjunctively.” United States
v. D ckey, 102 F.3d 157, 164 n.8 (5th Cr. 1996) (citation
omtted). Bailey did not address the “carryi ng” requi renent of the

statute; thus previous precedent with respect to that prong renains
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unaffected. Rivas, 85 F.3d at 195.

We have held that “the ‘carrying’ requirenent of 8§ 924(c) is
met ‘if the operator of the vehicle know ngly possesses the firearm
in the vehicle during and in relation to a drug trafficking
crinme.’”” 1d. (quoting United States v. Pineda-Ortuno, 952 F. 2d 98,
104 (5th Cr.), cert. denied, 504 U. S. 928, 112 S. C. 1990, 118 L.
Ed. 2d 587 (1992)). At the time of Brown’s arrest for drug
possession, police found a firearm next to the driver’s seat of
Brown’s car and another in the trunk. The evidence was sufficient
for the jury to find that Brown “carried” a firearm for the
pur poses of section 924(c). See United States v. Brown, 102 F. 3d
1390, 1401 (5th Gr. 1996) (finding evidence sufficient for
“carryi ng” prong where defendants had gun in van whil e transporting
drugs), cert. denied, = US | 117 S. Q. 1455, @ L. Ed. 2d
~(1997); United States v. Fike, 82 F.3d 1315, 1328 (5th Cir.)
(finding evidence supported “carrying” where defendant had gun in
car wwthin reach during drug transaction), cert. denied, = U S.

_, 117 S. C. 241, 136 L. Ed. 2d 170 (1996).

The district court instructed the jury that it nust find that

Brown “knowi ngly used or carried a firearnf and that the firearm

“was an integral part of the drug offense charged.” The court did

not otherw se define “use” or “carry” except to instruct that the

governnment need not prove that a defendant “actually fired the

weapon or brandished it at soneone in order to prove use .
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We recognize that, after Bailey, this is no longer a correct
statenent of the law Bailey, = US at __ , 116 S. C. at 507.

However, we note that this erroneous instruction is not
harnful per se. The jury did not specify whether it found Brown
guilty of use or carrying of the weapon in this case; however, we
have established that there is sufficient evidence to show that he

carried the weapon in his car.® Based on these facts, we infer

that the jury could not have i nproperly convicted Brown for a “use
that would not also support a proper conviction for carrying a
weapon. W find that the erroneous instruction was harnl ess
therefore automatic reversal in this case nmakes little sense.

We are neverthel ess constrai ned by our own precedent to vacate
Brown’ s conviction. In both Brown and Fike, we held that a

def endant’ s convi cti on must be vacat ed and remanded for a newtri al

on the “carrying” prong al one where the district court instructed

the jury under the |iberal, pre-Bailey definition of “use. Br own,

102 F.3d at 1401; Fike, 82 F.3d at 1328. Brown and Fike are
factual ly i ndi stinguishable fromthis case in all relevant respects
and are therefore binding; we have long insisted that one panel of
the court may not overrul e anot her panel because it disagrees with

its hol ding. Mont esano v. Seafirst Commercial Corporation, 818

It is possible, of course, under a different set of facts, to
concei ve of a theory of passive “use” under the erroneous instruction that woul d
not support a conviction under the “carry” prong))for exanpl e, where police find
a gun in close proximty to drugs in a bedroomcloset, as they did in Bailey.
However, there was no evidence introduced against Brown in this case to support
such an inproper conviction for “use.”
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F.2d 423, 425-26 (5th Gr. 1987). Therefore, barring en banc
reconsideration of the issue or an intervening Suprene Court
deci sion, we nust vacate Brown’'s section 924(c) conviction and
remand the count for retrial on the carry prong al one.

D

At trial, the governnent called Jacqueline English, Brown’s
| ongtime conpanion, as a W tness. English denied having any
know edge of Brown’s alleged drug sales or his purchasing trips to
Houst on and deni ed that she had ever discussed such matters during
an interviewwth FBI agent Dan McMullen in Septenber 1994. After
Engl i sh stepped down, the governnent called Agent McMullen to the
stand but pronptly released himw t hout questi oning.

In his closing, Brown’s attorney argued that the only | ogi cal
conclusion that the jury could draw from Agent McMullen’s failure
to testify was that McMul l en’ s testi nony woul d not have hel ped the
governnent’s case. During rebuttal, the governnent responded to
these all egations by stating, over counsel’s objection:

The rul es of evidence do not all owthe Governnent to cal

the agent to inpeach her. | called him and then |

realized I could not by the rules of evidence. | am

prohi bited by the rules of evidence fromdoing that. So
that’s why we call [sic] him back. It’s a rule of
evidence, it’'s a legal rule of evidence that kept Agent

MMl [ en of f the stand.

Brown argues that the prosecutor’s statenents inpermssibly

suggested to the jury that ot herw se i nadm ssi bl e evi dence exi sted

that woul d rebut English s testinony.
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We have previously held that the governnent nay not seek to
i npeach a witness with evidence not in the record by suggesting
that, but for the rules of evidence, such proof would have been
presented at trial. United States v. Vaglica, 720 F.2d 388, 394-95
(5th Gr. 1983) (finding error in permtting prosecutor to argue
that, but for rul es of evidence, governnent woul d have been able to
rebut defendant’s testinony); United States v. Mrris, 568 F.2d
396, 401 (5th Cr. 1978) (“This Court has repeatedly held
that an attorney may not say anything to the jury inplying that
evi dence supporting the attorney's position exists but has not been
introduced in the trial.”). Such comrents may constitute error
even if nerely responsive to comments by defense counsel. United
States v. Diaz, 662 F.2d 713, 717 (11th GCr. 1981).

However, even assumng arguendo that the prosecutor’s
statenents were inproper, the error was harnml ess. See Mirris, 568
F.2d at 402 (hol ding that prosecutor’s statenents “nust be regarded
as harm ess if, upon exam nation of the entire record, substanti al
prejudice to the defendant does not appear”); United States v.
Di az-Carreon, 915 F.2d 951, 956 (5th G r. 1990) (“I nproper
prosecutorial coments require reversal only if the coments
substantially affected the defendant's right to a fair trial.”).
The record is replete wth evidence of Brown’s involvenent in the
conspiracy as its major drug supplier. English did not testify

that any of the evidence agai nst Brown was fal se or that Brown was
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actual ly innocent; she sinply denied having any know edge of his
drug trafficking activity. Her inpeachnent, even by inperm ssible
means, was immaterial to Brown's conviction. W therefore find
that the prosecutor’s coments at closing were harnl ess. See
United States v. Lester, 749 F.2d 1288, 1302 (9th G r. 1984)
(finding simlar error harmess in |light of overwhel m ng evidence
of guilt); cf. Vaglica, 720 F.2d at 395 (finding reversible error
where prosecutor inplied that, but for rules of evidence, it could
rebut primary evidence supporting defense).

X
SEBASTI AN RI CHARDSON

A

Sebasti an Ri chardson argues that the district court erred in
denying his notion for newtrial on the drug distribution charge in
count twenty-two. The decision to grant or deny a notion for new
trial based on the weight of the evidence is wthin the sound
discretion of the trial court. An appellate court may reverse only
if it finds the decision to be a “clear abuse of discretion.”
United States v. Dula, 989 F.2d 772, 778 (5th Gr.), cert. denied,
510 U.S. 859, 114 S. . 172, 126 L. Ed. 2d 131 (1993). The court
may not reweigh the evidence and set aside the verdict sinply
because it feels sonme other result would be nore reasonable.
United States v. Robertson, 110 F.3d 1113, 1118 (5th Gr. 1997).
Rat her, the evidence nust wei gh heavily against the verdict, such

that it would be a m scarriage of justice to let the verdict stand.
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Ri chardson argues that the weight of the evidence shows that
t he governnment informant, Mary d adney, m stook Roderick Allen for
Ri chardson during a drug purchase and that Deputy Carl Townl ey
m sidentified R chardson’s voice on the tape of that transaction.
Specifically, R chardson points to testinony by d adney that the
person from whom she purchased the drugs was bald, although
Ri chardson was not bald on the day in question, and testinony that
Al'len, who was bald, sonmetinmes answered to Richardson’s nicknane
“Bam Bam ”

W find that this is an isolated inconsistency in testinony
that the jury could reasonably find did not call into question
ot her incul patory evidence. Both wi tnesses were subjected to
extensive cross-examnation concerning the identification of
Ri char dson. Townl ey testified that he had known Richardson for
years and coul d recognize his voice. Although d adney testified
that the seller was bald, her testinony indicated that she had not
been concentrating on his appearance at the tine. The jury could
easily have concluded beyond a reasonabl e doubt that the seller
respondi ng to the nane “Bam Bani was Ri chardson. Were the defense
had anple opportunity to attack the reliability of a witness at
trial, but the jury chose to credit that testinony anyway, the
district court did not abuse its discretion in denying the notion

for newtrial. Dula, 989 F.2d at 778.
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B

At trial, former gang nenber Rashaun Kinble testified that he,
Ri chardson, and Richard Pea (a.k.a. “Posse”) participated in a
“wal k- by” shooting. The governnent cited the testinony as evi dence
of Richardson’ s invol venent in the VICAR conspiracy. During trial
a defense investigator interviewed Pea, who stated that he had
never been involved in such a shooting with Kinble and R chardson.
After trial, Pea signed an affidavit swearing that Kinble had tried
to persuade Pea to |ie about his invol venent because Kinble “was
pressed to cone up with the name of athird party to nake the story
bel i evable.” R chardson contends that the district court should
have granted his notion for a new trial based on this newy
di scovered evi dence.

To receive a new trial under Fed. R Cim P. 33 Richardson
must prove that: “(1) the evidence is newy discovered and was
unknown to the defendant at the time of trial; (2) failure to
detect the evidence was not due to a lack of diligence by the
defendant; (3) the evidence is not nerely cunul ati ve or i npeachi ng;
(4) the evidence is material; and (5) the evidence introduced at a
new trial would probably produce an acquittal.” United States v.
Jaram |l o, 42 F. 3d 920, 924 (5th Cr. 1995), cert. denied, = U S

_, 115 S. Ct. 2014, 131 L. Ed. 2d 1013 (1995). The notion nust
be denied if all elenments of the test are not satisfied. 1d. at

924-25. The evidence at issue here is not “newy di scovered” since
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Pea stated in the affidavit that he offered this information to the
defense investigator at the tinme of the initial interview during
the trial. The fact that defense counsel did not adequately
comuni cate with persons investigating on its behalf does not nean
the information could not have been detected through reasonable
diligence. Even if Pea did not give this specific information to
the investigator, counsel was aware of 1inconsistencies between
Pea’s and Kinble s accounts but chose not to call Pea to testify.
See United States v. Tine, 21 F.3d 635, 642 (5th Gr. 1994)
(finding that no newtrial was warranted when def endant had reason
to believe that w tness possessed information but failed to cross-
exam ne himat trial).

At any rate, it is highly unlikely that a new trial would
produce an acquittal given the wealth of evidence of Richardson’s
violent acts and his status as a “reaper” and “enforcer” in the
gang. The district court did not abuse its discretion in denying
Ri chardson’s notion for new trial

Xl
ALONZO BATES

Al onzo Bates argues that the governnent failed to show
conspiracy-related activity after Bates reached the age of majority
on My 6, 1994. Bates apparently challenges this court’s
jurisdiction under the Juvenile Delinquency Act (“JDA"), 18 U. S. C
8§ 5031 et seq. Interpretation of the JDA is a question of |aw,

whi ch we revi ew de novo. Under the JDA, the Attorney General nust
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certify that “there is a substantial Federal interest in the case
or the offense to warrant the exercise of Federal jurisdiction,”
and that one of three factors is satisfied before proceeding
agai nst any juvenile in federal court. 18 U . S.C. § 5032; Tol liver,
61 F.3d 1189, 1199. The JDA requirenent is jurisdictional;
therefore federal courts may not prosecute juveniles wthout
certification. Tolliver, 61 F.3d at 1199.

Bat es, however, is not a juvenile, and he is not being tried
for acts conpl eted before he turned eighteen. Although the crinme
of conspiracy is “conplete” at the nonent the deal is struck, it is
a continuing crinme that may extend from before a defendant’s
eighteenth birthday into his adult life. 1d. at 1200. A federal
court may try a defendant who has turned ei ghteen for a conspiracy
that began before his eighteenth birthday if the governnent can
show t hat the defendant ratified his involvenent in the conspiracy
after reaching majority. |d.

The jury convicted Bates of selling drugs to an undercover
police officer August 26, 1994, several nonths after Bates’s
ei ghteenth birthday. The jury therefore could properly consider
evi dence of conspiracy activity before Bates reached the age of
maj ority and convict him under count two of the drug conspiracy.
Tol liver, 61 F.3d at 1200. To the extent Bates chall enges the
sufficiency of the evidence to support the August 26 drug charge,

we find that a rational jury could have found himguilty on the
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evi dence presented at trial.

X
SENTENCI NG CHALLENGES

Def endants rai se various chall enges to the application of the
sentencing guidelines. W reviewthe district court’s application
of the Sentencing Quidelines de novo, and review the district
court’s factual findings for clear error, giving deference to the
district court’s application of the guidelines to the facts.
United States v. West, 58 F.3d 133, 137 (5th Cr. 1995).

A

Ri chardson argues that the district court msapplied U S. S. G
8§ 8§ 3Bl.1(a) by applying a four-level increase to the offense
| evel s of both the VICAR group of offenses and the drug group of
of fenses.® Richardson cites United States v. Kl einebreil for the
proposition that this increase constitutes inpermssible *“double
counting.” 966 F.2d 945, 955 (5th Cir. 1992).

Kl ei nebreil is 1inapposite. In that case, the defendant
received a three-level increase to the offense level of his drug
convi ctions based on his supervisory role in the drug conspiracy.
Kl ei nebreil, however, also received a three-|level increase to the
of fense | evel of his assault group of convictions, even though he

was the only participant in the assault. The court held that

US S G § 3Bl.1(a) states: “If the defendant was an organi zer or
| eader of a crimnal activity that involved five or nore participants or was
ot herwi se extensive, increase by 4 levels.”
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because the section 3Bl1.1 enhancenent nust be anchored in the
transaction leading to the conviction, the characteristics of one
group of offenses could not be used to enhance the of fense | evel of
an unrel ated group of offenses. 1d. at 955.

Here, however, the governnent presented evidence that
Ri chardson, al ong with Don Wl son and Al fred Brown, were | eaders in
both the VICAR conspiracy and the drug conspiracy, two distinct
conspiracies to violate distinct crimnal |aws. The district
court’s fact findings were not clearly erroneous; the court
properly applied the enhancenent provision to both groups of
of f enses.

B

Al onzo Bates, Donald MIler, and Roderick Allen chall enge the
court’s two-1level enhancenent for use of a firearm during drug
trafficking activities under U S.S.G § § 2D1. 1(b) (1) on the ground
that the governnent did not adequately denonstrate that their
possession of firearns was related to their sale of drugs. In
addition, Bates asserts that application of the enhancenent to him
was unwarrant ed since the governnent did not seek this enhancenent
against all the other defendants. These argunents are conpletely
W thout nerit. Al t hough a conviction on a substantive count
requi res proof beyond a reasonable doubt, the district court may
sentence a defendant within the Sentencing Cuidelines on any

rel evant evidence that “has sufficient indicia of reliability to
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support its probable accuracy.” U S S.G 8§ 1B1.3; United States v.
Buchanan, 70 F.3d 818, 828 (5th Cr. 1995), cert. denied, ___ US.
_, 116 S. Ct. 1340, 134 L. Ed. 2d 490 (1996); United States V.
Edwards, 65 F.3d 430, 432 (5th Cr. 1995). Cf. United States v.
watts, __ US __, _, 117 S. C. 633, 635 136 L. Ed. 2d 554
(1997) (noting that @uidelines Mnual section 1Bl1.3 charges
sentencing court to consider “entire range of conduct” in
sentenci ng defendant). The district court heard testinony during
the sentencing hearing that Bates, MIler, and Allen carried guns
and that guns were used by Bottons Boys in relation to the drug
trade. We find that this evidence has sufficient reliability for
use by the district court in enhancing the sentences of the gang
menbers.

Furthernore, even assumng that Bates’'s propensity to tote
guns placed him on a par with other defendants, there is no
requi renent of parity in the sentencing enhancenents of simlarly
si tuat ed def endants. The deci sion of whether to enhance a sentence
is properly within the discretion of the district court judge.
Koon v. United States, = US |, [ 116 S. C. 2035, 135 L
Ed. 2d 392 (1996) (citing 18 U . S.C. § 3742). Finding no abuse of
that discretion, we will not disturb the enhancenent.

X
Appel l ants raise nunmerous other issues that do not nerit

di scussion in this opinion. Specifically, A onzo Bates chall enges
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the trial court’s finding that the governnent articulated race-
neutral explanations for its perenptory strikes of certain African-
American venirenen; Patrick MIler challenges the court’s decision
to allow the governnment to reopen its case before the close of
trial to correct an evidentiary error; Reginald WIson charges
prosecutorial m sconduct due to puffing in the governnent’s opening
statenent; Roderick Allen challenges the specificity of the dates
in the indictment and the court’s refusal to decrease his offense
level as a mnor or mniml participant; Troy Bellany chal |l enges
the constitutionality of the disparate penalty provisions for
cocai ne base (crack) versus cocaine powder; and Sebastian
Ri chardson argues that anbiguity in the scope of the VICAR
conspiracy alleged in the indictnent prejudiced his ability to
prepare a defense. After a careful review of the briefs and the
evidence in the record, we find that these argunents are w thout
merit under the established law of this circuit and affirm the
district court w thout further discussion.
X'V

Theref ore we VACATE Donald W1 son's conviction on count two;
VACATE Reginald WIlson's convictions on counts nine and ten and
Al fred Brown’s conviction on count twenty-four and REMAND for new
trial; VACATE Sebastian Richardson’s and Alfred Brown’' s sentences
on count one and REMAND for resentencing; REMAND the Brady

chal | enge regarding the interview notes for further proceedings in
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accordance with this opinion; and AFFIRM all other convictions in

all respects.
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