United States Court of Appeals,
Fifth Grcuit.
No. 95-30877
Summary Cal endar.
Robert LUCAS, et al., Plaintiffs,
and

Reginald B. Ware, Sr.; Jesse Carroll Knight, Sr., Reverend,
Pl ai ntiffs-Appell ees,

V.

Fox McKEI THEN;, Richard |eyoub; Edw n Edwards; East Carroll
Pari sh School Board; Bossier Parish School Board; DeSoto Parish
School Board,; | berville Parish School Board; St. Mary Parish

School Board; West Carroll Parish School Board; al | Def endants,
Def endant s,

Reynol d M NSKY; Jack Ham Iton; G ady Brown; Anbs Amacker, I1;
Harvey How ngton; Lonnie Batton; Janes Thom 1|V; Thomas ParKker;
Charl es Crawford, Movants-Appell ants.

Dec. 4, 1996.

Appeal from the United States District Court for the Mddle
District of Louisiana.

Before PCLI TZ, Chief Judge, and JOLLY and DeMOSS, Circuit Judges.

POLI TZ, Chief Judge:

Reynol d M nsky, Jack Ham |ton, G ady Brown, Anpbs Amacker |1,
Har vey How ngton, Janes Thom |V, Thomas Parker, Lonni e Batton, and
Charl es Crawford appeal the district court's denial of their notion
to intervene as of right and notion for perm ssive intervention.
W affirmthe denial of intervention as of right and dism ss the
appeal of the perm ssive intervention ruling.

Backgr ound



In July 1994 a group of African-Anerican voters brought this
action agai nst the school boards of East Carroll Parish, lIberville
Pari sh, Bossier Parish, DeSoto Parish, St. Mary Parish, and West
Carroll Parish, as well as the Secretary of State, the Attorney
Ceneral, and the Governor of the State of Louisiana, seeking
conpliance with the Voting Rights Act of 1965 and the fourteenth
anendnent's one person, one vote guaranty. The plaintiffs pronptly
moved the district court to adopt an interimredistricting plan for
each defendant parish for the fall 1994 school board el ections.
During a hearing in August 1994, the plaintiffs offered interim
plans that mnmet federal requirenents but split sone election
precincts. East Carroll Parish School Board submtted an
alternative, Plan 6, which did not call for precinct splitting.?
The state defendants objected to plaintiffs' plans because state
| aw generally prohibits the splitting of precincts.?

On August 16, 1994 the district court approved an election
plan for St. Mary Parish that split precincts, but did not adopt
the plaintiffs' plan for East Carroll Parish. Rather, on August
23, 1994, the district court adopted Plan 6 as an interimplan for
East Carroll Parish so that elections could proceed, but ordered
the East Carroll Parish School Board to adopt, after the el ections,

a permanent reapportionnment plan that conplied wth the

142 U.S.C. 88 1973, 1973c, 1983.

2Pl an 6 had not been precleared by the Departnent of Justice
as required by section 5 of the Voting R ghts Act.

3See La. R S. 17:71.3 (West 1982 & Supp. 1996).
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Constitution and the Voting Rights Act.

El ections were held under Plan 6 in the fall of 1994. After
public hearings, in January 1995 the newly elected school board
adopted a permanent redistricting plan, Plan L. Plan L provides
for the splitting of sone existing parish precincts.

The Departnment of Justice precleared Plan L in May 1995. The
plaintiffs then noved the district court to schedule elections
under Plan L for the fall of 1995. The state defendants objected
to Plan L because: (1) the hand-drawn nmaps and manual |y cal cul at ed
statistics provided by the School Board were inadequate for the
state defendants to ascertain precisely the location of the
district lines; and (2) because Plan L called for the splitting of
preci ncts. Because of these objections the district court withheld
ruling on the plaintiffs' notion and ordered them to assist the
state in interpreting the School Board's material. The plaintiffs
conplied and assisted in the preparation of conputerized maps: The
state agreed that the materials were sufficient to ascertain the
voting lines and the School Board resubmtted the naterial to the
Departnent of Justice, which issued a no-objection |etter on August
14, 1995.

On July 27, 1995 appellants, a group of white voters in East
Carroll Parish, sought to intervene to challenge Plan L largely
because it called for splitting sonme precincts. After a hearing
the district court denied the notion as untinely and schedul ed t he
el ections. The proposed intervenors then filed a second notion to

intervene claimng that it was tinely because the conputerized naps



had been sent recently to the Departnent of Justice to confirm
section 5 preclearance.* The district court again denied the
nmotion. The proposed intervenors tinely appeal ed.
Anal ysi s

The denial of a notion to intervene as of right is an
appeal able final order under 28 U S C 8§ 1291.° W have only
provi si onal appellate jurisdictionto reviewthe denial of a notion
for perm ssive intervention.®

Intervention is governed by Rule 24 of the Federal Rul es of
Civil Procedure. A non-party seeking to intervene has avail able
two avenues under this Rule: section (a) provides for intervention
as of right and section (b) provides for perm ssive intervention.
The proposed intervenors noved for both intervention as of right
and perm ssive intervention. W review the district court's
deci sion concerning the fornmer de novo and the latter for a clear
abuse of discretion.’

A notion to intervene nust be tinely.® W review a district

“The proposed intervenors alternatively sought to intervene
for purpose of appeal only. We assune, per arguendo, that our
Rul es provide for such intervention but we do not deci de that issue
t oday.

SEdwards v. City of Houston, 78 F.3d 983 (5th Cir.1996) (en
banc ).

5] d. If there was no abuse of discretion we have no
jurisdiction and nust dism ss the appeal.

I d.
8Fed. R CGiv.P. 24(a) and (b).
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court's tineliness determ nation for an abuse of discretion.?®
Tineliness is to be determned from all of the circunstances.
There are four pertinent factors: (1) the length of tinme during
whi ch the proposed intervenors actually knew or reasonably shoul d
have known of their interest in the case; (2) the extent of the
prejudice that the existing parties may suffer as a result of the
proposed intervenors' failure to apply for intervention as soon as
they actually knew or reasonably should have known of their
interest in the case; (3) the extent of the prejudice that the
proposed intervenors may suffer if the notion is denied; and (4)
the existence of unusual circunstances mlitating for or against
the determnation that the notion is tinmely.?°

The district court did not abuse its discretion in ruling
that the notions to intervene were untinely. First, the proposed
i ntervenors knew or shoul d have known about their interest inthis
suit for nore than a year before seeking to intervene. Precinct
splitting was at issue as early as the plaintiffs' notion to adopt
interim plans. Second, the existing parties would have been
prejudi ced by the inordinate delay; to permt intervention at the
el eventh hour would have resulted in revisiting of issues
previ ously addressed at | ength by the parties while el ections would
be further delayed. Third, the proposed intervenors were not
prejudiced by the district court's ruling because the state

def endants previously had advanced the argunents they sought to

°Edwar ds.

10] d.



advance. Finally, there are no unusual circunstances that mlitate
agai nst a finding of untineliness.

The district court's order denying intervention as of right is
AFFI RMED and the appeal of the district court's order denying

perm ssive intervention is DI SM SSED.



