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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30870

JOHN ASHLEY BROWN, JR. ,
Peti ti oner- Appel | ant,
vVer sus

BURL CAIN, Warden, Louisiana State
Peni tentiary, Angol a, Loui siana,

Respondent - Appel | ee,
and

RI CHARD | EYOUB, Attorney Ceneral for the
State of Loui siana,

Addi ti onal Respondent.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

January 21, 1997
Before JOLLY, JONES and STEWART, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

John Ashl ey Brown, who is sentenced by the state of Loui siana
to die, appeals the district court’s dismssal of his petition for
a wit of habeas corpus under 28 U.S.C. § 2254. Brown insists that
hi s conviction and death sentence are rendered unconstitutional by
a list of alleged errors, including prosecutorial msconduct,
i neffective assi stance of counsel, and various defects in the jury
instructions. Brown’ s nost serious contention is that the jury’'s

instruction on the “reasonable doubt” standard contai ned



constitutional error. After a careful review of our precedent on

this subject, we conclude that the district court did not err in

rejecting this allegation and the other argunents that Brown nakes.
I

On Septenber 7, 1984, M. and Ms. Orer Laughlin were
returning to their parked car after dinner at a New Ol eans
restaurant. Brown exited a nearby vehicle and confronted the
Laughlins. Brown pushed the coupl e agai nst their car and demanded
money from M. Laughlin. As M. Laughlin handed over his wallet,
Ms. Laughlin screaned and ran back toward the restaurant. \WWen
Ms. Laughlin returned shortly thereafter, M. Laughlin was dead.
He had been stabbed 13 ti nes.

M's. Laughlin gave the police a description of Brown, and al so
of the vehicle he had been sitting in before the attack. Ms.
Laughlin told police that a wonan with dark hair had been driving
the car. A short tine later, an off-duty police officer, who had
heard the crinme reported on his police radio, noticed the car as it
pulled into a service station. After watching Brown washing his
hands at a water hose, the officer apprehended Brown and his
conpani on, Anna Hardeman. The officer observed bl ood, scratches
and ot her marks on Brown’s forearnms, and bl ood on Brown's feet. A
New Or | eans Shopper’s card bel onging to Orer Laughlin was visible
on the floor of the car. M. Laughlin’s wallet and the nurder
weapon, a Bowi e knife, were later found in the car. Ms. Laughlin
identified Brown from line-up photographs as the man who had

assaul t ed her husband.



|1

On Septenber 20, Brown and Hardeman were indicted for first
degree nurder. Hardeman entered into an agreenent to plead guilty
to a lesser charge of accessory after the fact. In April 1985
Har deman’ s counsel filed a notion concerning Hardeman’s right to a
speedy trial, in an apparent attenpt to get Hardeman released
pending Brown’s trial. At a hearing on the notion, the prosecutor
stated that Hardeman was “no | onger cooperating with the state’s

prosecution” and that any prior plea bargai ning agreenment was “no
longer in effect.” Brown’s trial began before a jury on June 13.
On the first day, the charges agai nst Hardeman were severed, and
the prosecutor stated that Hardeman woul d be tried separately.

During the guilt phase of the trial, Brown did not call any
W tnesses to testify on his behalf. He conceded that he had
commtted the acts in question, but argued that he |acked the
requisite intent to be convicted of first degree nurder, claimng
i nt oxi cati on. The jury found Brown guilty of the preneditated
murder of QOmrer Laughlin. A penalty phase to determ ne Brown’s
sentence i mediately foll owed. During the penalty phase, Brown
argued that he shoul d not be sentenced to death because his actions
were partly attributable to his intoxication on the night he
attacked Laughlin, his longstanding drug addiction, and his
general |y underprivil eged chil dhood.

Brown called several wtnesses during the penalty phase.

Brown’s nother testified to Brown’ s i npoveri shed chil dhood and hi s

early drug problens. Brown’'s sister simlarly testifiedto Brown’s



chil dhood problens. Brown’s sister also stated that Brown was a
heavy drug user in 1984, that he took drugs i ntravenously, and that
he behaved strangely when he was using drugs. |[In 1984, the sister
i ndi cated, Brown was regul arly using Mandex (a bootl| eg quaal ude),
cocai ne, and heroin. Brown presented expert testinony concerning
the effects of his drug use.

Brown al so cal |l ed Hardeman to testify on his behalf during the
penal ty hearing. Hardeman took the stand, but after a few
prelimnary questions, the prosecutor interrupted the exam nation
and requested that the court determ ne whether Hardeman had
consulted with her attorney concerning her Fifth Anmendnent rights.
At this point, Hardeman had not yet pled guilty, although she | ater
did so under a pl ea bargai ning agreenent. Hardeman’ s testinony was
suspended, and the court summoned Hardeman’ s attorney, who advised
her to exercise her right against self-incrimnation. When
Har deman resuned the stand, the court permtted her to invoke the
Fifth Amendnent over Brown’s objection.

The prosecution contested Brown’s claimthat he was addicted
to drugs. During cross-exam nation, the prosector elicited a
concession fromBrown’s expert that Brown showed no physical signs
of intravenous drug use. The prosecution called its own
psychiatrist who testified that Brown did not have track marks, a
scarring caused by intravenous drug use, and that Brown’s prison
records following his arrest did not reveal signs of physical

wi t hdr awal .



After deliberating, the jury unani nously decided that Brown
should be sentenced to death. The jury found two statutory
aggravating factors: (1) the nurder was commtted during the
perpetration of an arnmed robbery, and (2) the of fense was conm tted
in an especially heinous, atrocious, and cruel manner.

Brown appeal ed his conviction and sentence to the Louisiana

Suprene Court, which affirned. State v. Brown, 514 So.2d 99 (La.

1987), cert. denied, 486 U S. 1017 (1988). Then, in 1988, Brown

began post-conviction proceedings in state court, where he was
represented by a new team of appointed counsel. Evi denti ary
hearings in Brown’ s state habeas proceedi ngs were held in March and
May of 1993. The state trial court denied the application for
post-conviction relief in a witten order entered August 9, 1993.

State ex rel Brown v. Witley, No. 303-750 (La. Dist. C&., Oleans

Pari sh, August 9, 1993) (unpublished). The Loui siana Suprene Court
denied Brown’s petitions for supervisory and renedial wits in
April 1995, and denied reconsideration in June 1995. Brown was
subsequent|ly schedul ed for execution on July 28, 1995.

After an initial dismssal for inconplete exhaustion and an
unsuccessful return to state court, Brown refiled his federa
application for habeas relief and was granted a stay of execution.
The district court reviewed Brown’s twenty-two clains for relief in
an exhaustive opinion, concluding that Brown’s application failed
to denonstrate any constitutional defect in his conviction or

sent ence. Brown v. Cain, 1995 W 495890 (E. D. La. August 18,

1995) . The district court later entered a stay of execution



pendi ng appeal and issued a certificate of probable cause. Brown
v. Cain, 1995 W 527632 (E.D. La. Septenber 1, 1995).
11

Brown raises three contentions that nerit analysis our
consi derati on. First, Brown argues that certain acts of the
prosecution ampunt to prosecutorial msconduct that materially
affected the outcone of the trial. Second, Brown insists that he
was denied effective assistance of counsel. Third, Brown argues
that the jury instruction on reasonabl e doubt was constitutionally
def ective.?

Before addressing Brown’s argunents, we nust examne the
requi renents inposed wupon us by the recently enacted the
Antiterrorism and Effective Death Penalty Act of 1996 (the
“AEDPA’), Pub.L. No. 104-132, 110 Stat. 1214 (1996), which was
signed into law by the President on April 24, 1996. The AEDPA
substantially anends the federal habeas corpus provisions of
Title 28. Two changes, in particular, are inportant to Brown’s

appeal: the requirenent that a habeas petitioner obtain a

“certificate of appealability” (“COA”), and the deferentia

Brown raises a list of additional issues not addressed at
oral argunent: that his sentence was unreliable; that he was deni ed
ef fective assistance of appellate counsel; that the verdict forms
use of “recomrends” rather than “determ nes” violated his Eighth
Amendnent rights; that including the word “unani nous” on the life
sentence verdict formbut not on the death sentence formviol ated
the Si xth, Ei ghth, and Fourteenth Anrendnents; and that the jury was
i nadequately instructed on the <consideration of mtigating
evidence. Having reviewed the record, the parties’ briefs, and the
reasoned opinion of the district court, we find these i ssues to be
W thout nerit.



standard of review inposed upon the federal courts when revi ew ng
clains adjudicated on the nerits in a state proceedi ng.

In Drinkard v. Johnson, 97 F.3d 751 (5th Cr. 1996), we held

that the habeas anendnents enacted by the AEDPA apply to cases
pendi ng before us on April 24, 1996, when the President signed the
AEDPA into law. Specifically, we held that a habeas appellant’s
application for a “certificate of probable cause” (“CPC), the
procedural requirenent before the AEDPA was enacted, appropriately
could be treated as an application for a COA, without violating the

dictates of Landgraf v. USI FilmProducts, 511 U. S. 244, 114 S. C.

1483 (1994). Drinkard, 97 F.3d at 756.

In Landgraf, the Suprene Court indicated that “changes in
procedural rules may often be applied in suits arising before their
enact nent w thout raising concerns about retroactivity” because
procedural rules regulate “secondary” rather than “primary”
conduct. 511 U S at _ , 114 S .. at 1502. The Court noted,
however, that “the nmere fact that a newrule is procedural does not
mean that it applies in every pending case.” 511 U.S. at ___ n. 29,
114 S. Ct. at 1502, n.29. The Court observed that with “procedural”
rules, “the applicability of such provisions ordinarily depends
upon the posture of the particular case.” 1d. The review ng court
must consider the concerns central to retroactivity analysis:
whet her the new rule “attaches new | egal consequences” to events
conpl eted before its enactnent, and whether application of the new
rul e woul d upset settl ed expectations, disturb a party’s reasonabl e

reliance upon the “old” rule, or work a fundanental injustice.



In Drinkard, we concluded that because the standard for
issuing a COA under the AEDPA required the sanme show ng as the
st andard under which CPCs were previously issued, no retroactivity
issue was actually raised: the difference was sinply one of
nonmencl at ure. Drinkard, 97 F.3d at 756. Here, however, Brown had
al ready obtained a CPC before the AEDPA was enact ed. Brown had
requested and received the right to appeal; his “settled
expectation” was that he had successfully passed all procedural
hurdles to this court’s consideration of his clains. Landgr af
offered a nearly identical exanple: “[a] new rule concerning the
filing of conplaints would not govern an action in which the
conpl ai nt had al ready been properly filed . . .” 511 U S at
n.29, 114 S. . at 1502 n.29. Al though the required showing is the
sane, the AEDPA states that COAs nust be issued by a circuit judge,
al t hough this may be open to sone dispute.? Applying the AEDPA s
COArequirenent to Brown in a technical fashion would clearly raise
retroactivity concerns. W therefore hold that the COA requirenent
of the AEDPA will not apply to habeas appellants who have al ready
obt ai ned CPCs.

More inportantly for our purposes, the AEDPA anended 28 U. S. C
§ 2254, clarifying the |l evel of deference that a federal court nust
give to the prior judgnents rendered by a state court on the nerits

of a habeas petitioner’s clains:

2As we noted in Drinkard, there is an apparent discrepancy
bet ween t he anended 8 2253 and t he anended versi on of Rule 22(b) of
t he Federal Rul es of Appellate Procedure, which appears to allow a
COA to be issued either by a district or circuit judge. Drinkard,
97 F.3d at 755-56 n. 4.



(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment of
a State court shall not be granted with respect to any
claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the claim
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was based
upon an unreasonable determnation of the
facts in light of the evidence presented in
the State court proceeding.
AEDPA, 8 104(3) (to be codified at 28 U S.C. § 2254(d)) (enphasis
added) . In Drinkard, we interpreted the second clause of
subsection (d)(1) to apply to challenged applications of law to
fact. For such clainms, we concluded, the anmended provision permts
federal court relief “only when it can be said that reasonable
jurists considering the question would be of one view that the
state court ruling was incorrect.” 1d., 97 F.3d at 769. Wth this
requi renent of substantial deference in mnd, we address each of
Brown’ s principal argunents in turn.
A
Brown raises three charges of “prosecutorial msconduct.”
Brown argues that (1) the prosecution inproperly manipul ated
Hardeman to prevent her from testifying on Brown’ s behalf
concerning his drug addiction and drug use on the night in
question, (2) the prosecution wi thheld excul patory evi dence subj ect
to disclosure, and (3) the prosecution inproperly “gave a false
i npression” to the jury by disputing Brown’s clainms of intoxication

and drug addi cti on.



(1)
A prosecutor may not intimdate a witness into invoking the
Fifth Amendnent in order to interfere wwth a crimnal defendant’s

right to conpul sory process. United States v. Whittington, 783

F.2d 1210, 1219 (5th Cr.), cert. denied, 479 U S. 882, 107 S.C

269 (1986). However, a witness’ right against self-incrimnation
w Il outweigh a defendant’s right to force that witness to testify.

Id. at 1218-19 (“the defendants’ sixth anendnent rights do not

override the fifth amendnent rights of others”) (citing United

States v. lLacouture, 495 F.2d 1237 (5th Cr.), cert. denied, 419

U S 1053, 95 S. . 631 (1974)). Brown does not dispute the
Loui si ana Suprene Court’s concl usion that Hardeman coul d i nvoke her
right against self-incrimnation in the absence of a plea
agreenent . I nstead, Brown insists that Hardeman did have an
enforceabl e pl ea agreenent and therefore had nothing to fear from
self-incrimnation at the time of trial

During Brown’s entire trial, Har deman renmai ned under
indictnment for first degree nurder, and she had not yet pled to
this or any other charge. In Brown’s direct appeal, the Louisiana
Suprene Court concluded that “[c]learly she had reasonabl e cause to
appr ehend danger fromdirect answers concerni ng her whereabouts and

contacts with Brown on the day of the nurder.” State v. Brown, 514

So.2d at 109. 1In his state habeas proceeding, Brown insisted the
Loui si ana Suprenme Court had not properly considered his argunent
that Hardeman had an enforceable plea agreenent at the tinme she

invoked the Fifth Anmendnent. Brown points to an altercation

10



bet ween the prosecutor and Hardeman’s attorney, during which the
prosecutor allegedly threatened to “pull the deal,” as evidence
that an enforceable “deal” protected Hardenman.

In Brown’s post-conviction proceedings, the state trial court
considered and rejected this argunent as a factual matter. During
Brown’ s post-conviction evidentiary hearing, Hardeman' s attorney
testified that he believed there was a deal in place before Brown’s
trial, but still advised Hardeman to take the Fifth out of caution.
The state court rejected this statenent, stating that “[t] he fact
that M. Meyer, counsel for Ms. Hardeman, advised Ms. Hardenan to
i nvoke her Fifth Anmendnent privilege at the trial of petitioner
leads this Court to believe that he had grave doubts about the

enforceability of any plea bargain agreenent.” State ex rel Brown

v. Witley, No. 303-750 (La. Dist. C., Oleans Parish, August 9,
1993) (unpublished). The court further noted the prosecutor’s
statenents at Hardeman’s speedy trial notion hearing, and the | ack
of any evidence in the record that a plea bargain agreenent
existed. 1d.

The district court deferred to the state court’s concl usions
on this disputed factual issue, as nust we. The state court was
required to assess the credibility of the witnesses who testified
at Brown’s evidentiary hearing, and we wll not dispute that
court’s conclusions. W cannot say that the state court’s factual

determ nati on was “unreasonabl e,” and Brown therefore fails to nake

the showing required for relief under the anended § 2254(d).

11



(2)
Brown further <cites “prosecutorial msconduct” in the
prosecution’s failure to turn over “exculpatory evidence” of
Brown’ s intoxication and drug abuse history, in violation of Brady

v. Maryland, 373 U S. 83, 83 S .. 1194 (1963). The bulk of the

information Brown insists should have been turned over was
obvi ously known and available to Brown hinself. The prosecution
had no obligation under Brady to produce for Brown evidence or
information already known to him or that he could have obtained
from other sources by exercising reasonable diligence. United

States v. Dula, 989 F.2d 772, 775 n.7 (5th Cr.), cert. denied, 510

US 859, 114 S.Ct. 172 (1993); United States v. Bernea, 30 F.3d

1539, 1574 (5th Cir. 1994), cert. deni ed, us __, 115 S. .

1113 (1995).

The only evidence that arguably was withheld i nproperly under
Brady was the statenent of the service station attendant, Edward
White, Jr., who stated that Brown appeared “kinda high” and that
Brown’s speech was sonewhat slurred. Brown insists that this
statenent is critical “non-specific statutory mtigating evidence”
that would have been relevant to the penalty phase. As the
district court observed, however, Wite s statenment al so indicates
that Brown specifically requested perm ssion to use the station's
wat er hose, and that Brown evaded White' s inquiries concerning why
Brown was covered with blood. As such, whether Wite’'s statenent

was excul patory or mtigating is open very nuch to question.

12



On post-conviction review, the state trial court held
evidentiary hearings and reviewed the district attorney’ s file--
containing Wite's statenent--to determ ne whet her Brady materi al
was wthheld. The court then rejected Brown’ s Brady chall enges.
Whet her evidence nust be produced under Brady presents a m xed
question of |law and fact that was adjudicated on the nerits by the
state court, and its determ nation that no Brady violation occurred
was not “an unreasonabl e application of clearly established federal
| aw. ”

The statenment was not clearly excul patory, and neither the
Suprene Court nor this court has clearly held that statenents of
i ndi viduals known by the defense to have personal know edge of

rel evant events nmust be delivered under Brady, where the defense is

equally free to conduct an interview See, e.qg., United States v.

Fogg, 652 F.2d 551, 559 (5th CGr. 1981), cert. denied, 456 U S

905, 102 S. Ct. 1751 (1982) (holding no Brady violation where
prosecution failed to turn over grand jury testinony of individuals
who were friends of defendant). Additionally, we agree with the
district court that even if the prosecution inproperly withheld the
statenent, Brown has failed to denopbnstrate a constitutiona
violation because he has not denonstrated a “reasonable
probability” that, had the evidence been disclosed, the result

woul d have been different. See Kyles v. Witley, us __ , 115

S.Ct. 1555, 1565 (1995).

13



(3)

Finally, Brown argues that *“prosecutorial m sconduct”
vi ol ated his constitutional rights because the governnent know ngly
gave the jury a false inpression that there was no evidence to
substantiate Appellant’s addiction to drugs and intoxication.
Brown focuses on the prosecution’s exam nation of the nedical
experts, where the prosecution elicited testinony that Brown did
not have track marks and had not experienced w thdrawal follow ng
his arrest. Brown insists this was unconstitutionally m sl eading
because t he exam nations (for track marks) did not take place until
months after his arrest. Brown ignores the review of his records
back to the time of his arrest, and does not indicate why any
“m sl eading” inpression was not corrected on cross or redirect
exam nati on. Brown’s allegations of msconduct in this respect
clearly fail. Brown’s addiction and intoxication were centrally
di sputed i ssues, and the prosecution was not obligated to accept as
true Brown’s claim that he was intoxicated based upon the
statenments of Brown and Hardeman.

B

Brown next contends that his conviction and sentence are
unconstitutional because he was denied effective assistance of
counsel. Specifically, Brown argues that he was denied effective
counsel because (1) his counsel failed adequately to investigate
hi s background, including school, nedical and juvenile records, and

to interview additional acquaintances and enpl oyers, (2) counse

14



failed to deliver such records to his psychiatric expert, and (3)
counsel failed to retain a toxicologist as an expert wtness.
| neffective assistance of counsel clains are anal yzed under

the two-prong test of Strickland v. Washington, 466 U S. 668, 104

S.Ct. 2052 (1984). Under Strickland, Brown nust show both that his

counsel’s performance was deficient and that the deficient
performance prejudi ced his defense such that he was deprived of a
“fair trial, a trial whose result is reliable.” [1d. at 687, 104
S.C. at 2064. Brown was represented at trial by two conpetent
attorneys with substantial experience in capital cases. Brown’s
denonstration that they were ineffective nust overcone “a strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance.” Id. at 689, 104 S. C. at
2065.

Both the state trial court in Brown’s post-conviction
proceedings and the district court below considered Brown's
argunents at length and found themunavailing. Both courts found
that Brown’ s attorneys’ investigation was not deficient, and that
addi tional testinony concerning Brown’s drug use and deprived past
woul d sinply have been cunmulative to the testinony of Brown’s
nmot her and sister. The state court specifically found that this

all eged deficiency “fails to rise to the level of Strickland.”

State ex rel Brown v. Wiitley, No. 303-750 (La. Dist. ., Oleans

Parish, August 9, 1993) (unpublished). W agree with this

concl usi on.

15



Brown attenpts to substantiate his argunent that his
psychiatric expert was inadequately educated by pointing to the
testinony of Dr. Al ec Whyte during the post-conviction evidentiary
hearing in state court. Dr. Wayte essentially testified that Brown
suffered fromcertain nental disorders that were not revealed in
expert testinony at trial. Brown suggests that his trial expert
must have been i nadequat el y educat ed on hi s background, or he, too,
woul d have reached the sane conclusion. The state court, however,
di sm ssed Wiyte's testinony, observing that Wiyte was the only
expert anong five retained by Brown who concluded that Brown
suffered from the identified disorders. Id. This evidence is
sinply inadequate to establish a constitutional violation under
Stri ckl and.

Brown’ s argunent t hat counsel was constitutionally ineffective
by failing to retain a toxicologist--particularly at a tinme when
t oxi col ogi sts were not commonly retained for crimnal trials--is
unavailing. As the state court correctly concluded, neither the

Si xt h Amrendnent nor Strickl and demanded t hat Brown’ s counsel retain

an expert with the |abel “toxicologist.” 1d.

Al of Brown’s “ineffective assistance” issues involve the
application of existing law to the facts of Brown’ s case. Hi s
argunents were presented fully to the state court during his post-
convi ction proceeding, and the court adjudicated his clains on the
merits. Wth respect to each argunent raised here, the state court
specifically found that the all eged deficiency did not rise to the

level of a Strickland violation. We cannot say that the state

16



court’s considered judgnent was based upon an unreasonable
application of clearly established federal law-in fact, we findit
was unquestionably correct.
C
W turn now to Brown’s npbst serious contention: that the
trial court incorrectly instructed the jury on the “reasonable
doubt” standard. Brown argues that the reasonable doubt

i nstruction was unconstitutional under the Suprene Court’s deci sion

in Cage v. louisiana, 498 U. S 39, 111 S . C. 328 (1990) (per

curiam), and that this error requires that his petition for habeas

relief be granted. We find that Brown i s incorrect on both points.
(1)

Once a crimnal defendant’s conviction has been affirnmed in
the state appeals process, and no additional appeals may be taken,
the convictionis “final.” Wthout a strong showi ng of error, the
conviction must be considered to have been fully and fairly
adj udged. The writ of habeas corpus, which allows a court to
vacate a conviction after it has becone final, serves a unique and

limted purpose. As the Suprene Court explained in Teague v. Lane,

the wit ensures the fundanental fairness of crimnal proceedings
by acting as “a necessary additional incentive for trial and
appel l ate courts throughout the land to conduct their proceedi ngs
in a manner consistent wth established constitutional standards.”
489 U.S. 288, 306, 109 S.Ct. 1060, 1073 (1989) (plurality opi nion)
(quoting Desist v. United States, 394 U S. 244, 262-3, 89 S. Ct

1030, 1041 (1969) (Harlan, J., dissenting)).

17



The Court in Teaque reiterated that the purpose of the wit is
satisfied if habeas review determ nes that the conviction rests
upon a correct application of constitutional law at the tine the
convi ction becane final. Id., 104 S.C. at 1073. Accordi ngly,
“new’ constitutional rules are retroactively applied to crimna
cases that becane final before the rule was announced only in two
ci rcunst ances. First, if the rule “places certain Kkinds of
primary, private individual conduct beyond the power of the

crimnal | aw nmaking authority to proscribe,” the newinterpretation
may be applied to cases on collateral review Id. at 311, 109
S.C. at 1075. Second, if the newruling establishes a “watershed”
rule of crimnal procedure that inplicates the “fundanental
fai rness and accuracy of the crimnal proceeding,” justice requires
that it be applied retroactively. 1d., 109 S.C. at 1076.

Cage was decided in 1990, after the Louisiana Suprene Court
had affirnmed Brown’s conviction in an extensive and reasoned

opinion. Brown’'s access to federal habeas relief on Cage grounds

is therefore controlled by Teague. In Skelton v. Witley, 950 F. 2d

1037 (5th Gir.), cert. denied, 506 U.S. 883, 113 S.Ct. 102 (1992),

we considered whether Cage introduced a “new rule” within the
meani ng of Teaque, and, if so, whether it fell wthin the second
Teaque exception. Skelton first held that Cage created a “new
rule” subject to Teague |imtations. Skelton further held that the
new rule did not fall within the second exception, because the
i nadvertent dilution of the reasonabl e doubt standard caused by a

Cage error did not seriously dimnish the Iikelihood of obtaining

18



an accurate verdict. Id. at 1043, 1045. The state court in
Brown’s post-conviction proceeding concluded on the basis of
Skelton that Brown could not raise a Cage challenge to his

reasonabl e doubt instruction. State ex rel Brown v. VWitley, No.

303-750 (La. Dist. C., Oleans Parish, August 9, 1993)
(unpubl i shed).
Brown argues that Skelton was inplicitly overruled by the

Suprene Court’s subsequent decision in Sullivan v. Louisiana, 508

U S 275, 113 S. . 2078 (1993), which agai n addressed the i ssue of
Cage errors. In Sullivan, the Court wunaninously held that a
constitutionally defective instruction on the reasonable doubt
standard is not subject to “harmess error” review 1d. at 281,

113 S. Ct. at 2082. A Cage error, the Court indicated, creates a

“structural error” in the trial, undermning a “basic
protection . . . wthout which a crimnal trial cannot reliably
serve its function.” ld. at 281, 113 S.C. at 2083 (interna

gquotation omtted).

Brown argues that the Court’s holding in Sullivan “directly
underm nes” the analysis in Skelton, which had concl uded that Cage
error was not of a “structural” nautre. Brown’ s argunent, however,

has al ready been rejected by this court. In Smth v. Stalder, No.

93-3683, (5th Cr. June 16, 1994) (per curiam (unpublished), the
court refused habeas relief on Cage grounds in a simlar case. The
court took note of Sullivan, but concluded that it did not speak to

the issue decided by Skelton: “Sullivan was a direct appeal

19



[it] did not discuss the retroactive application of Cage because
the question was not an issue in the case.” |d.

Al t hough Smith was an unpublished decision, we are bound by
its holding. See Local Rule 47.5.3 (*“Unpublished opinions issued
before January 1, 1996 are precedent”). A panel is not at |iberty
to disagree with the decision of a prior panel. Absent action by
the Supreme Court, any error Brown sees in Smth nmay be corrected

only by this court sitting en banc. FD C v. Dawson, 4 F.3d 1303,

1307 (5th Cir. 1993), cert. denied, us. _ , 114 s .. 2673
(1994); Burlington Northern R R v. Brotherhood of Mintenance of

Way Enpl oyees, 961 F.2d 86, 89 (5th Cr. 1992), cert. denied, 506

U S 1071, 113 S.C. 1028 (1993). Accordingly, we hold that Brown
may not invoke Cage to attack his conviction on collateral review
(2)

Al t hough we conclude that, under Fifth Crcuit precedent,
Teague bars the consideration of Brown’s Cage challenge on
collateral review, we are persuaded to consider the federal
district court’s alternate ground of dismssal, which was not
addressed by the state courts: that Brown failed to denonstrate
that the jury instruction was unconstitutional under Cage. W

agree.?

W6 need not address whether the AEDPA' s deferential standard
applies to alternative grounds of decision that the state courts
did not reach in rejecting a habeas petitioner’s claimfor relief,
because we find that Brown’s argunent that his reasonabl e doubt
instruction was unconstitutional fails regardless of the standard
of review we apply. W note that the Seventh Circuit has
determ ned that the AEDPA s deferential standard woul d apply, Lindh
v. Mirphy, 96 F.3d 856, 874-5 (7th Cr. 1996), but we |eave that
gquestion for another case.
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In Cage, the U S. Suprene Court concluded that a Louisiana
jury instruction on reasonabl e doubt was constitutionally defective
because it inproperly raised the degree of “doubt” that would
demand acquittal in a crimnal trial to sonething nore than
“reasonabl e” doubt. The challenged instruction in Cage read:

If you entertain a reasonable doubt as to any fact or

el ement necessary to constitute the defendant’s guilt, it

is your duty to give himthe benefit of that doubt and
return a verdict of not guilty. Even where the evidence

denonstrates a probability of gquilt, if it does not
establish such guilt beyond a reasonabl e doubt, you nust
acquit the accused. This doubt, however, nust be a

reasonabl e one; that is one that is founded upon a rea

tangi bl e substanti al basis and not upon nere caprice and

conjecture. |t nust be such doubt as would give rise to

a grave uncertainty, raised in your mnd by reasons of

the unsatisfactory character of the evidence of |ack

t her eof . A reasonable doubt is not a nere possible

doubt. It is an actual substantial doubt. It is a doubt

that a reasonable man can seriously entertain. Wat is

required is not an absolute or mathematical certainty,

but a noral certainty.
111 S. Ct. at 329 (enphasis added by U. S. Suprene Court). The Court
considered the instruction as a whole, and noted that the use of
words such as “substantial” and “grave” could suggest a higher
degree of doubt than “reasonabl e doubt.” The Court then found that
these references, added to the suggestion that the jury m ght
convict upon the basis of a “noral” rather than “evidentiary”
certainty, created a likelihood that a reasonable juror m ght have
found guilt wupon sonething less than the Due Process C ause
demanded. 1d. at 330.

Brown argues that the reasonabl e doubt instruction in his case
was simlarly unconstitutional. During Brown’s trial, the jury was

instructed, in relevant part, that:
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If you entertain a reasonable doubt as to any fact or
el ement necessary to constitute the gquilt of the
defendant, it is your sworn duty to give himthe benefit
of the doubt and return a verdict of not guilty. This
doubt, however, nust be a reasonable one, that is, one
founded upon a real, tangi ble, substantial basis and not
upon nere caprice, fancy, or conjecture. It nust be such
a doubt as would give rise to a grave uncertainty raised
in your mnd by the unsatisfactory character of the
evidence. Likewise, if the State has proved the guilt of
the defendant to vyour satisfaction and beyond a
reasonabl e doubt, it is your duty to return a verdict of

guilty.

Brown argues that because hi s reasonabl e doubt instruction contains
one of the phrases, i.e., areference to “grave uncertainty,” that
the Suprene Court scrutinized in finding the Cage instruction
unconsti tutional, his instruction nust also be declared
unconstitutional. W disagree.

The Suprenme Court determned that the Cage instruction was
unconstitutional after it had exam ned the instruction as a whol e,
which is the general rule applied in reviewing a challenged jury
instruction. W will simlarly examne Brown’s jury charge as a
whole in order to determ ne whether it is unconstitutional under
t he reasoni ng of Cage.

Al t hough Brown’ s instruction does contain an identical “grave
uncertainty” comment, the trial court in Brown’s case clearly did
not equate “reasonabl e doubt” with “actual substantial doubt.” The
i nstruction enpl oys the “grave uncertainty” conment inreferenceto
an adnoni tion that reasonabl e doubt itself shoul d be based upon the

evi dence or | ack thereof: .upon a real, substantial basis and
not upon nere caprice, fancy, or conjecture . . . [i]t nust be such

doubt as would give rise to a grave uncertainty raised in your m nd
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by the wunsatisfactory character of the evidence.” (Enmphasi s
added). Furthernore, the court never suggested that the jury m ght
convict on the basis of a “noral certainty.” |In short, the trial
court’s charge to the jury includes only one of the questionable
phrases challenged in Cage, while the surrounding text of the
charge is wunobjectionable and repeatedly reiterates that the
standard is “reasonabl e doubt,” and that verdict nust be reached

upon the evidence al one.*

“The instruction was insistent inits repetitious description
of the State’s burden as proof beyond a reasonabl e doubt, and al so
rem nded the jurors at several points that they could base their
verdi ct only upon the evidence presented:

Now, a person accused of a crine is presuned by our |aw
to be innocent until each el enent of the crine necessary
to constitute his guilt is proven beyond a reasonable
doubt . It is the duty of the jury in considering and
applying to that evidence the | aw as given by the Court
to give the defendant the benefit of every reasonable
doubt arising out of the evidence or |ack of evidence in
the case. It is the duty of the jury if not convinced of
the guilt of the defendant beyond a reasonabl e doubt to
find himnot guilty. The defendant is not required to
prove his i nnocence, but may rest upon the presunption of
i nnocence until it is overthrown by positive, affirmative
proof offered by the State. The burden, therefore, is
upon the State to establish to your satisfaction and
beyond a reasonabl e doubt, the guilt of the defendant as
to the crine charged. If you entertain a reasonable
doubt as to any fact or elenent necessary to constitute
the guilt of the defendant, it is your sworn duty to give
hi mthe benefit of the doubt and return a verdict of not
guilty. This doubt, however, nust be a reasonabl e one,
that is, one founded upon a real, tangible, substantial
basis and not upon nere caprice, fancy, or conjecture.
It nust be such a doubt as would give rise to a grave
uncertainty raised in your mnd by the unsatisfactory
character of the evidence. Likewse, if the State has
proved the guilt of the defendant to your satisfaction
and beyond a reasonabl e doubt, it is your duty to return

a verdict of guilty . . . You are to find from the
evi dence which facts have been proved and which facts
have not been proved . . . Evidence includes sworn
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Cage found the connections between the three challenged
phrases critical: “[w hen those statenents are then considered
wth the reference to ‘noral certainty,’” rather than evidentiary
certainty, it becones clear that a reasonable juror could have
interpreted the instruction to allow a finding of guilt based upon
a degree of proof below that required by the Due Process C ause.”
498 U. S. at 41, 111 S .. at 330 (enphasis added). 1In fact, in a
| ater case the Suprenme Court found two different reasonabl e doubt
instructions, one containing the phrase “noral certainty” and the
other citing “substantial doubt,” to be constitutional when the

instructions were considered as a whole. Victor v. Nebraska, 511

US 1, _ , 114 S.Ct. 1239, 1247, 1250 (1994). The Court observed
that its opinion in Cage did not hold that the three chall enged
phrases were each unconstitutional: “we did not hold that the
reference to substantial doubt al one was sufficient to render the
instruction unconstitutional. 511 U S at __ , 114 S. C. at 1250.
Al t hough the Court disapproved of the use of the anbi guous “noral
certainty,” the Court noted that, on review, “the noral certainty
| anguage cannot be sequestered from its surroundings,” and
concl uded that the instruction as a whol e properly charged the jury
on their duty to consider the evidence. 511 U. S at |, 114 S. C
at 1248.

testinony of wtnesses, exhibits admtted into the
record, and facts which nay have been stipulated to by
the attorneys for the State and the defense. You cannot
consi der as evidence any statenents nmade by the | awers
during the trial. You cannot go beyond t he evi dence j ust
referred to to convict the defendant of the crine
char ged.
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Considered in its entirety, the instruction in Cage appeared
to create a downward swing in the prosecution’s burden of proof:
the instruction began appropriately with “reasonabl e” doubt, noved
to “grave uncertainty,” and then to “substantial” doubt, and
concl uded by suggesting that the jury could convict on the basis of
a “noral certainty” rather than an evidentiary certainty. The
chal | enged portion of Brown’s jury charge, by contrast, begins and
ends with “reasonabl e” doubt, and indicates clearly that the State
must prove guilt beyond a reasonabl e doubt--w th no suggestion that
a “noral certainty” mght suffice in the absence of evidentiary
pr oof . W also note that, later in the charge, the jury was
rem nded of the severity of the State’s burden with the adnonition
t hat Brown shoul d not be convicted “unless the facts proved by the
evi dence exclude every reasonable hypothesis of his innocence.”
Thus, there is a vast difference between the charge given in the
case before us and the charge given in Cage.

Furthernore, the standard of appellate review applied by the
Court in Cage has been nodified by the Court’s decision in Estelle
v. MGQuire, 502 U. S 62, 112 S .. 475 (1991). The question, as

Estelle explained, is not whether there is a possibility that a
juror “could have” applied the instruction in an unconstitutional
manner, but whether there is a “reasonable |ikelihood” that the
jury did apply the instruction unconstitutionally. Id. at 61 &
n.4, 112 S.Ct. at 482 & n.4; Victor, 511 U S at __ , 114 S.Ct. at
1243. G ven the trial court’s nunerous references to “reasonabl e

doubt” and the severity of the State’'s evidentiary burden, we
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conclude that there is no reasonable likelihood that the jury
applied the challenged instruction in an unconstitutional manner.
|V

In conclusion, Brown has failed to establish that his
conviction and sentence are unconstitutional. His various clains
have been fully and fairly adjudi cated both in the Louisiana state
courts and by the district court below The judgnent of the state
court concerning Brown’s allegations was neither “contrary to” nor
“involved an unreasonable application of” clearly established
federal |aw. Nor was the state court’s decision “based on an
unreasonabl e interpretation of the facts.” Brown’s petition for
habeas relief under 28 U S . C. § 2254 therefore fails. W AFFIRM
the judgnent of the district court, and hereby VACATE the stay of
execution granted pendi ng appeal.

AFFI RVED; stay VACATED
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