IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30725

DI ANNE CASTANO, et al.,
Pl aintiffs-Appell ees,

VERSUS
THE AMERI CAN TOBACCO COWPANY, et al.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

May 23, 1996

Before SM TH, DUHE, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

In what nmay be the largest class action ever attenpted in
federal court, the district court in this case enbarked “on a road
certainly less traveled, if ever taken at all,” Castano v. Anerican
Tobacco Co., 160 F.R D. 544, 560 (E.D. La. 1995) (citing Epwrp C.
LATHAM, THE PCETRY OF ROBERT FROST, “THE RoaD Nor TAKEN'® 105 (1969)), and
entered a class certification order. The court defined the class
as:

(a) Al nicotine-dependent persons in the United States
: who have purchased and snoked cigarettes manufac-
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tured by the defendants;

(b) the estates, representatives, and adm ni strators of
t hese ni coti ne-dependent cigarette snokers; and

(c) the spouses, children, relatives and “significant

ot hers” of these nicotine-dependent cigarette snokers as

their heirs or survivors.
ld. at 560-61. The plaintiffs Iimt the clains to years since
1943.1

This matter cones before us on interlocutory appeal, under
28 U.S.C. 8§ 1292(b), of the class certification order. Concluding

that the district court abused its discretion in certifying the

cl ass, we reverse.

l.
A.  The d ass Conpl ai nt
The plaintiffs? filed this class conplaint against the

def endant tobacco conpanies® and the Tobacco Institute, Inc.,

! The court defined “nicotine-dependent” as:

(a) Al cigarette snokers who have been diagnosed by a nedical
practitioner as nicotine-dependent; and/or

(b) Al regular cigarette snokers who were or have been advi sed by
a nedical practitioner that snmoking has had or will have adverse
heal t h consequences who thereafter do not or have not quit snoking.

Id. at 561. The definition is based uponthe criteria for “dependence” set forth
i N AVERI CAN PSYCH ATRI C ASSOCI ATI ON, D AGNOSTI C AND STATI STI CAL MANUAL OF MENTAL Dr SORDERS (4t h
ed.).

2 The original class plaintiffs were Ernest R Perry, Sr., T. George
Sol onon, Jr., and Dianne A. Castano. The class representatives include Perry,
G oria Scott, and Deani a Jackson, all current cigarette snokers. Dianne Castano
is a class representative on behal f of her deceased husband, Peter Castano.

3 The defendant tobacco conpanies are The Anerican Tobacco Conpany, Inc.,

R J. Reynol ds Tobacco Conpany, Brown & W/ lianmson Tobacco Corporation, Phillip
Morris, Inc., Liggett & Meyers, Inc., Lorillard Tobacco Conpany, Inc., and United
(continued...)



seeki ng conpensation solely for the injury of nicotine addiction.
The gravanen of their conplaint is the novel and wholly untested
theory that the defendants fraudulently failed to i nformconsuners
that nicotine is addictive and mani pul ated the | evel of nicotine in
cigarettes to sustain their addictive nature. The class conpl aint
all eges nine causes of action: fraud and deceit, negligent
m srepresentation, intentional infliction of enotional distress,
negligence and negligent infliction of enotional distress,
vi ol ation of state consuner protection statutes, breach of express
warranty, breach of inplied warranty, strict product liability, and
redhi bition pursuant to the Louisiana Gvil Code.

The plaintiffs seek conpensatory* and punitive damages® and
attorneys’ fees.® In addition, the plaintiffs seek equitable
relief for fraud and deceit, negligent m srepresentation, violation
of consuner protection statutes, and breach of express and inplied
warranty. The equitable renedies include a declaration that
defendants are financially responsible for notifying all class

menbers of nicotine's addictive nature, a declaration that the

(...continued)

St at es Tobacco Conpany. Prior to oral argunent, Liggett & Meyers, Inc., filed
in this court a notion conditionally to dismiss, without prejudice, its appea
because of a pending settlenent with the plaintiffs. W have declined to enter
t he requested di sm ssal

4 The plaintiffs seek conpensatory damages for fraud and deceit, negligent
m srepresentation, intentional infliction of enotional distress, breach of
express and inplied warranty, strict products liability, and redhibition

5> The plaintiffs seek punitive damages for fraud and deceit, intentiona
infliction of enotional distress, negligence, and negligent infliction of
enoti onal distress.

5 The plaintiffs seek attorneys’ fees for violations of consunmer protection
statutes and redhibition.



def endants mani pul ated nicotine levels with the intent to sustain
the addiction of plaintiffs and the class nenbers, an order that
the defendants disgorge any profits made from the sale of ciga-
rettes, restitution for sunms paid for cigarettes, and the estab-
i shment of a nedical nonitoring fund.

The plaintiffs initially defined the class as “all nicotine

dependent persons in the United States,” including current, forner
and deceased snokers since 1943. Plaintiffs conceded that
addiction would have to be proven by each class nenber; the
defendants argued that proving class nenbership wll require
individual mni-trials to determ ne whether addiction actually
exi sts.

In response to the district court’s inquiry, the plaintiffs
proposed a four-phase trial plan.’ In phase 1, a jury would
determ ne common i ssues of “core liability.” Phase 1 issues would
i nclude® (1) issues of law and fact relating to defendants’ course
of conduct, fraud, and negligence liability (including duty,
standard of care, msrepresentation and conceal nent, know edge,
intent); (2) issues of lawand fact relating to defendants’ all eged
conspiracy and concert of action; (3) issues of fact relating to

the addictive nature/dependency creating characteristics and

properties of nicotine; (4) issues of fact relating to nicotine

" The district court did not adopt the plaintiffs’ trial plan, but its
order certifying the class incorporates nmany el enments of it.

8 For purposes of clarity, those issues that the district court did not
certify as common have been left out of this summary of the plaintiffs’ trial
pl an.
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cigarettes as defective products; (5) issues of fact relating to
whet her defendants’ wongful conduct was intentional, reckless or
negligent; (6) identifying which defendants specifically targeted
their advertising and pronotional efforts to particular groups
(e.g. youths, mnorities, etc.); (7) availability of a presunption
of reliance; (8) whet her def endants’ m srepresentati ons/ suppression
of fact and/or of addictive properties of nicotine preclude
availability of a “personal choice” defense; (9) defendants’
liability for actual damages, and the categories of such damages;
(10) defendants’ liability for enotional distress damages; and
(11) defendants’ liability for punitive danmages.

Phase 1 would be followed by notice of the trial verdict and
claimforns to class nenbers. |n phase 2, the jury woul d determ ne
conpensatory damages in sanple plaintiff cases. The jury then
would establish a ratio of punitive damages to conpensatory
damages, which ratio thereafter would apply to each cl ass nenber.

Phase 3 would entail a conplicated procedure to determ ne
conpensatory damages for individual class nenbers. The trial plan
envi sions determ nation of absent class nenbers’ conpensatory
econom ¢ and enotional distress damages on the basis of claim
forms, “subject to verification techniques and assertion of
defendants’ affirmative defenses under grouping, sanpling, or
representative procedures to be determ ned by the Court.”

The trial plan left open how jury trials on class nenbers
personal injury/wongful death clainms would be handl ed, but the

trial plan discussed the possibility of bifurcation. [In phase 4,



the court woul d apply the punitive damage rati o based on i ndi vi dual
damage awards and woul d conduct a review of the reasonabl eness of

t he awar d.

B. The Cass Certification O der

Fol |l om ng extensive briefing, the district court granted, in
part, plaintiffs’ notion for class certification, concluding that
the prerequisites of FED. R CQvVv. P. 23(a) had been net.® The court
rejected certification, under Fep. R CQv. P. 23(b)(2), of the
plaintiffs’ claim for equitable relief, including the claim for
medi cal nonitoring. 160 F.R D. at 552. Appell ees have not cross-
appeal ed that portion of the order.

The court did grant the plaintiffs’ notion to certify the
class under FeED. R Cv. P. 23(b)(3),!° organizing the class action
issues into four categories: (1) core liability; (2) injury-in-

fact, proxi mate cause, reliance and affirmative defenses;

% Rule 23(a) states:

One or nore nenbers of a class nay sue or be sued
as representative parties on behalf of all only if
(1) the class is so nunerous that joinder of all nenbers
is inpracticable, (2) there are questions of |aw or fact
comon to the class, (3) the clainms or defenses of the
representative parties are typical of the clainms or
defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests
of the class.

10 Rule 23(b)(3) states, in pertinent part, that a class action may be
mai nt ai ned if

the court finds that the questions of |awor fact conmon
to the nmenbers of the class predom nate over any
guestions affecting only individual nmenbers, and that a
class action is superior to other avail abl e nethods for
the fair and efficient adjudication of the controversy.
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(3) conpensatory damages; and (4) punitive damages. |d. at 553-58.
It then analyzed each category to determne whether it net the
predom nance and superiority requirenents of rule 23(b)(3). Using
its power to sever issues for certification under FED. R Q.
P. 23(c)(4), the court certified the class on core liability and
puni tive damages, and certified the class conditionally pursuant to

FED. R CQv. P. 23(c)(1).

1. Core Liability Issues

The court defined core liability issues as “comon factua
i ssues [of] whether defendants knew cigarette snoking was addic-
tive, failed to informcigarette snokers of such, and took actions
to addict cigarette snokers. Comon |egal issues include fraud,
negli gence, breach of warranty (express or inplied), strict
liability, and wviolation of consuner protection statutes.”
160 F.R D. at 553.

The court found that the predom nance requirenent of rule
23(b)(3) was satisfied for the core liability issues. Wthout any
specific analysis regarding the nultitude of issues that make up
“core liability,” the court found that under Jenkins v. Raynmark
I ndus., 782 F.2d 468 (5th G r. 1986), common issues predom nate
because resolution of core liability issues would significantly
advance the individual cases. The court did not discuss why “core
liability” issues would be a significant, rather than just common,
part of each individual trial, nor why the individual issues inthe

remai ning categories did not predomnate over the common “core



liability” issues.

The only specific anal ysis on predom nance anal ysi s was on t he
plaintiffs’ fraud claim The court determned that it would be
premature to hold that individual reliance i ssues predom nate over
comon i ssues. Relying on Eisen v. Carlisle & Jacquelin, 417 U. S.
156 (1974), the court stated that it could not inquire into the
merits of the plaintiffs’ claimto determ ne whether reliance would
be an issue in individual trials. 160 F.R D. at 554. Moreover,
the court recogni zed the possibility that under state |l aw, reliance
can be inferred when a fraud claim is based on an om ssion
Accordingly, the court was convinced that it could certify the
class and defer the consideration of how reliance would affect
predom nance.

The court also deferred substantial consideration of how
variations in state | aw woul d af fect predom nance. Relying on two
di strict court opinions, ! the court concluded that issues of fraud,
breach of warranty, negligence, intentional tort, and strict
liability do not vary so nuch from state to state as to cause
i ndividual issues to predom nate. The court noted that any
determ nation of how state |aw variations affect predom nance was
premature, as the court had yet to nake a choice of | aw determ na-

tion. As for the consunmer protection clains, the court also

11 The court cited In re Asbestos Sch. Litig., 104 F.R D. 422, 434 (E.D.
Pa. 1984) (discussing the simlarity of negligence and strict liability in U S
jurisdictions), aff'd in part and reversed in part sub nom School Dist. of
Lancaster v. Lake Asbestos, Ltd. (In re Sch. Asbestos Litig.) (“School
Asbest0os”), 789 F.2d 996, 1010 (3d Gr.), cert. denied, 479 U S. 852, and cert.
denied, 479 U S. 915 (1986), and In re Cordis Cardi ac Pacemaker Prod. Liability
Litig., No. CG3-90-374 (S.D. Chio Dec. 23, 1992) (unpublished) (discussing
simlarities anong negligence, strict liability, and fraud).
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deferred anal ysis of state | aw vari ati ons, because “there has been
no showi ng that the consuner protection statutes differ so nmuch as
to make individual issues predomnate.” |Id.

The court also concluded that a class action is superior to
other nethods for adjudication of the core liability issues.
Rel yi ng heavily on Jenkins, the court noted that having this common
issue litigated in a class action was superior to repeated trials
of the sane evidence. Recognizing serious problens wth nanage-
ability, it determned that such problens were outweighed by “the
specter of thousands, if not mllions, of simlar trials of
liability proceedi ng in thousands of courtroons around the nation.”

I d. at 555-56.

2. Injury-in-fact, Proximate Cause, Reli ance,
Affirmative Defenses, and Conpensatory Damages

Usi ng the sane nethodology as it did for the core liability
i ssues, the district court refused to certify the i ssues of injury-
in-fact, proxinmate cause, reliance, affirmative defenses, and
conpensat ory damages, concl uding that the “i ssues are so overwhel m
ingly replete with individual circunmstances that they quickly
out wei gh predom nance and superiority.” Id. at 556. Specifically,
the court found that whether a person suffered enotional injury
fromaddi ction, whether his addicti on was caused by t he def endants’
actions, whether he relied on the defendants’ m srepresentations,
and whether affirmative defenses unique to each class nenber
precl uded recovery were all individual issues. As to conpensatory
damages and the claimfor nedical nonitoring, the court concluded
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that such clains were so intertwined with proximte cause and
affirmati ve defenses that class certification would not materially

advance t he individual cases.

3. Punitive Damages

In certifying punitive damages for class treatnent, the court
adopted the plaintiffs’ trial plan for punitive damages: The cl ass
jury woul d develop a ratio of punitive damages to actual damages,
and the court would apply that ratio in individual cases. As it
did with the core liability issues, the court determ ned that
variations in state |law, including differing burdens of proof, did
not preclude certification. Rat her than conduct an i ndependent
review of predom nance or superiority, the court relied on Jenkins
and on Watson v. Shell Gl Co., 979 F.2d 1014 (5th Cr. 1992),
vacat ed for rehearing en banc, 990 F. 2d 805 (5th Gr. 1993), appeal
dismssed, 53 F.3d 663 (5th Gr. 1994), for support of its

certification order.*?

.
A district court nust conduct a rigorous analysis of the
rule 23 prerequi sites before certifying a class. General Tel. Co.

v. Falcon, 457 U S. 147, 161 (1982); Applewhite v. Reichold Chens.,

12 The panel opinion in Watson has no precedential weight inthis circuit.
Wiile the case was awaiting rehearing en banc, it settled. According to the
I nternal Operating Procedure acconpanying 5THQR R 35, “the effect of granting
a rehearing en banc is to vacate the previous opi nion and judgment of the Court
and to stay the mandate.” See de Aguilar v. Boeing Co., 47 F.3d 1404, 1411 (5th
Cr.), cert. denied, 116 S. C. 180 (1995).
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67 F.3d 571, 573 (5th Cr. 1995). The decision to certify is
within the broad discretion of the court, but that discretion nust
be exercised within the framework of rule 23. @lf Gl Co. v

Bernard, 452 U.S. 89, 100 (1981). The party seeking certification
bears the burden of proof. Horton v. Goose Creek Ind. Sch. Dist.,
690 F.2d 470, 486 (5th Gr. 1982), cert. denied, 463 U S. 1207
(1983); In re American Medical Sys., 75 F.3d 1069, 1086 (6th Cr.
1996) (concluding that district court reversed the proper burden of
proof by asking defendants to show cause why the court shoul d not
certify the class).

The district court erredinits analysis in two distinct ways.
First, it failed to consider how variations in state |aw affect
predom nance and superiority. Second, its predom nance inquiry did
not include consideration of how a trial on the nerits would be
conduct ed.

Each of these defects nmandates reversal. Mreover, at this
time, while the tort is immture, the class conplaint nust be
di sm ssed, as class certification cannot be found to be a superior

net hod of adjudication .

A. Variations in State Law

Al though rule 23(c)(1l) requires that a class should be

13 The defendants raise a nunber of additional challenges to the district
court’s order, including clains that individual issues predom nate, that the use
of a punitive damage rati o viol ates due process, that a nulti-state class action
inevitably will violate Erie R R v. Tonpkins, 304 US. 64 (1938), and that
bi furcation of core liability issues in a class action violates article Il of
the Constitution. Gven our conclusion that this matter cannot proceed as a
class action in any event, we find it unnecessary to address those issues.
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certified “as soon as practicable” and allows a court to certify a
conditional class, it does not followthat the rule’ s requirenents
are | essened when the class is conditional. As a sister circuit
expl ai ned:

Conditional certification is not a neans whereby the

District Court can avoid deciding whether, at that tine,

the requirenents of the Rul e have been substantially net.

The purpose of conditional certification is to preserve

the Court’s power to revoke certification in those cases

wherei n the magni tude or conplexity of the litigation may

eventual |y reveal problens not theretofore apparent. But
inthis case the District Court seenmed to brush asi de one

of the requirenents of Rule 23(b)(3) by stating that at

this time “analysis of the individual versus common

questions would be for the Court to act as a seer.”

However difficult it may have been for the District Court

to decide whether commobn questions predom nate over

i ndi vi dual questions, it should not have si destepped this

prelimnary requirement of the Rule by nerely stating

t hat t he probl emof individual questions “lies far beyond

the horizon in the real mof speculation.”

In re Hotel Tel. Charges, 500 F.2d 86, 90 (9th Cr. 1974).

In a nulti-state class action, variations in state |aw may
swanp any common i ssues and def eat predom nance. See Georgine v.
Ancthem Prods., 1996 W. 242442, at *2 (3d Cr. My 10, 1996)
(decertifying class because |egal and factual differences in the
plaintiffs’ clains “when exponentially magnified by choice of |aw
consi derations, eclipse any common i ssues in this case.”); Anrerican
Medi cal Sys., 75 F.3d at 1085 (granting mandanus in a nulti-state
products liability action, in part because “[t]he district court

failed to consider how the |aw of negligence differs from
jurisdiction to jurisdiction”).

Accordingly, a district court nust consider how variations in

state | aw af fect predom nance and superiority. Wl sh v. Ford Mt or
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Co., 807 F.2d 1000 (D.C. Cr. 1986) (Ruth Bader G nsburg, J.),
cert. denied, 482 U S. 915 (1987). The Walsh court rejected the
notion that a district court nay defer considering variations in
state | aw

Appel | ees see the “which law matter as academi c. They

say no variations in state warranty | aws relevant tothis

case exist. A court cannot accept such an assertion “on

faith.” Appellees, as class action proponents, nust show

that it is accurate. W have nade no inquiry of our own

on this score and, for the current purpose, sinply note

the general wunstartling statenent made in a |eading

treatise: “The Uniform Comercial Code is not uniform”
ld. at 1016-17 (footnotes omtted).

Adistrict court’s duty to determ ne whether the plaintiff has
borne its burden on class certification requires that a court
consider variations in state |law when a class action involves
multiple jurisdictions. “In order to make the findings requiredto
certify a class action under Rule 23(b)(3) . . . one nust initially
identify the substantive | awissues which will control the outcone
of the litigation.” Al abama v. Blue Bird Body Co., 573 F.2d 309,
316 (5th CGir. 1978).

A requirenment that a court know which |law will apply before
maki ng a predom nance determ nation is especially inportant when
there may be differences in state |aw. See In re Rhone-Poul enc
Rorer, Inc. (“Rhone-Poulenc”), 51 F.3d 1293, 1299-1302 (7th Cr.)
(mandamus) (conparing differing state pattern instructions on
negligence and differing formulations of the neaning of negli-
gence), cert. denied, 116 S. C. 184 (1995); In re “Agent O ange”
Prod. Liability Litig., 818 F.2d 145, 165 (2d Cr. 1986) (noting

possibility of differences in state products liability |aw), cert.
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denied, 484 U S. 1004 (1988). Gven the plaintiffs’ burden, a
court cannot rely on assurances of counsel that any problens with
predom nance or superiority can be overcone. Wndhamyv. Anerican
Brands, Inc., 565 F.2d 59, 70 (4th Gr. 1977), cert. denied, 435
U S. 968 (1978).

The able opinion in School Asbestos denpbnstrates what is
required froma district court when variations in state | aw exi st.
There, the court affirmed class certification, despite variations
in state | aw, because:

To neet the problemof diversity in applicable state | aw,

class plaintiffs have undertaken an extensi ve anal ysi s of

the variances in products liability anong the jurisdic-

tions. That review separates the law into four catego-

ries. Even assum ng additional pernutations and conbi na-

tions, plaintiffs have nade a creditable show ng, which

apparently satisfied the district court, that class
certification does not present insuperable obstacles.

Al t hough we have sone doubt on this score, the effort may

nonet hel ess prove successful.

789 F.2d at 1010; see al so Georgine, 1996 W. 242442, at *12 & n. 13
(di stinguishing School Asbestos because it involved fewi ndi vi dual -
i zed questions, and cl ass counsel had made a credi bl e argunent t hat
the applicable law of the different states could be categorized
into four patterns); Wlsh, 807 F.2d at 1017 (holding that
“nationw de class action novants mnust creditably denonstrate,
t hrough an ‘ extensi ve anal ysis’ of state | awvari ances, ‘that cl ass
certification does not present insuperable obstacles'”).

A thorough review of the record denonstrates that, in this
case, the district court did not properly consider how variations
in state | aw affect predom nance. The court acknow edged as nuch

in its order granting class certification, for, in declining to
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make a choice of law determnation, it noted that “[t]he parties
have only briefly addressed the conflict of laws issue in this
matter.” 160 F.R D. at 554. Simlarly, the court stated that
“there has been no showi ng that the consuner protection statutes
differ so much as to make individual issues predom nate.” 1d.1
The district court’s review of state | aw vari ances can hardly
be consi dered extensive; it conducted a cursory review of state | aw
variations and gave short shrift to the defendants’ argunents
concerning variations. |In response to the defendants’ extensive
analysis of how state |law varied on fraud, products liability,
affirmative defenses, negligent infliction of enotional distress,

consuner protection statutes, and punitive danmmges, ' the court

14 The defendants contend that this statement shows that the court
erroneously placed the burden on themto show that the various state statutes
differ, rather than on the plaintiffs to show that they do not. See Anmerican
Medi cal Systens, 75 F.3d at 1085

W find it difficult to fathom how common issues could predoninate in
this case when variations in state |aw are thoroughly consi dered. The Georgine
court found that comon issues in an asbestos class action did not predom nate:

However, beyond these broad issues, the class
nmenbers’ clains vary widely in character. d ass nenbers
wer e exposed to different asbestos-containi ng products,
for different anounts of time, in different ways, and
over different periods. Sone class nenbers suffer no
physical injury or have only asynptonmatic pleural
changes, while others suffer fromlung cancer, disabling
ashestosis, or from nesothelionmaSSa disease which,
despite a latency period of approximately fifteen to
forty years, generally kills its victins within two
years after they becone synptomatic. Each has a
different history of cigarette snoking, a factor that
conplicates the causation inquiry.

These factual differences translate into signifi-
cant |egal differences. Differences in amunt of
exposure and nexus between exposure and injury lead to
di sparat e applications of | egal rules, including matters
of causation, conparative fault, and the types of

(continued...)
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exam ned a sanple phase 1 jury interrogatory and verdict form a

(...continued)
danmages avail able to each plaintiff.

Furt her nore, because we nust apply an individual -
i zed choice of law analysis to each plaintiff’s clains,
the proliferation of disparate factual and | egal issues
i s conmpounded exponentially. . . . In short, the nunber
of uncommon issues in this hunongous class action, with
perhaps as many as a mllion class nenbers, is col ossal.

1995 W 242442, at *11 (citations omtted).

The Castano class suffers frommany of the difficulties that the Georgi ne
court found dispositive. The class nenbers were exposed to nicotine through
different products, for different anounts of tinme, and over different tine
periods. Each cl ass nenber’s know edge about the effects of snoking differs, and
each plaintiff began smoking for different reasons. Each of these factual
di fferences inpacts the application of |egal rules such as causation, reliance,
conparative fault, and other affirmative defenses.

Variations in state |aw nmagnify the differences. |In a fraud claim sone
states require justifiable reliance on a m srepresentation, see Allgood v. R J.
Reynol ds Tobacco Co., 80 F.3d 168, 171 (5th Cir. 1996); Burroughs v. Jackson
Nat’'l Life Ins. Co., 618 So. 2d 1329, 1332 (Ala. 1993), while others require
reasonabl e reliance, see Parks v. Mrris Homes Corp., 141 S.E.2d 129, 132 (S.C
1965). States inpose varying standards to deternmine when there is a duty to
di scl ose facts. See Sugarhouse Fin. Co. v. Anderson, 610 P.2d 1369, 1373 (Ut ah
1980) (finding no duty when transacti on was made at arnmi s | ength); Dodd v. Nel da
St ephenson Chevrolet, Inc., 626 So. 2d 1288, 1293 (Ala. 1993) (using a flexible
standard based on the transaction and relationship of the parties).

Products liability law also differs anong states. Sone states do not
recogni ze strict liability. E g., dinev. Prower Indus., 418 A 2d 968, 979-80
(Del. 1980). Sone have adopted RESTATEMENT ( SECOND) OF TORTS § 402A. E.g., OS.
Stapley Co. v. Mller, 447 P.2d 248, 251-52 (Ariz. 1968). Anpbng the states that
have adopted the Restatenent, there are variations. See 5 STUART M SPEI SER ET AL. ,
THE AMER CAN LAW OF ToRTS 88 18.31, 18:34-18:35 (Law Co-op 1996).

Differences in affirmati ve defenses al so exist. Assunption of risk is a
conplete defense to a products claim in sonme states. E.g., S.C  CopE AW
8§ 15-73-20 (Law Co-op 1976). In others, it is a part of conparative fault
anal ysis. E.g., Coo Rev. STAaT. § 13-21-111.7 (1986). Sone states utilize “pure”
conparative fault, e.g., ARZ ReEv. STAT. ANN. § 12-2503-09 (1984); others follow
a “greater fault bar,” e.g., CowW. GEN. STAT. ANN. § 52-572h (West 1988); and still
others use an “equal fault bar,” e.g., ARK. CoDE ANN. § 16-64-122 (Mchie 1991).

Negligent infliction of enptional distress also involves wi de variations.
See Dougl as B. Marlow, Negligent Infliction of Mental Distress: A Jurisdictional
Survey of Existing Limtation Devices and Proposal Based on an Analysis of
oj ective Versus Subjective Indices of Distress, 33 ViLL. L. Rev. 781 (1988).
Sone states do not recognize the cause of action at all. See Allen v. Wl ker,
569 So. 2d 350, 352 (Ala. 1990). Sone require a physical inmpact. See OB-GYN
Assocs. v. Littleton, 386 S.E. 2d 146, 148 (Ga. 1989).

Despite these overwhelning individual issues, comon issues mght
predom nate. W are, however, left to speculate. The point of detailing the
alleged differences is to denonstrate the inquiry the district court failed to
make.
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survey of nedical nonitoring decisions, a survey of consuner fraud
class actions, and a survey of punitive danages law in the
def endants’ honme states. The court also relied on two district
court opinions granting certificationinmulti-state class actions.

The district court’s consideration of state | awvari ati ons was
i nadequat e. The surveys provided by the plaintiffs failed to
di scuss, in any neaningful way, how the court could deal wth
variations in state law. The consuner fraud survey sinply quoted
a few state courts that had certified state class actions. The
survey of punitive danmages was limted to the defendants’ hone
st at es. Moreover, the two district court opinions on which the
court relied did not support the proposition that variations in
state |l aw could be ignored.® Nothing in the record denobnstrates
that the court critically analyzed how variations in state |aw
woul d af fect predom nance.

The court also failed to performits duty to determ ne whet her

1 Both the plaintiffs and the district court cite Cordis and School
Asbestos for the definitive proposition that state | aw does not vary enough in
negligence, strict liability, or fraud to prevent certification. See Castano,
160 F.R D. at 554. Putting aside the obvious objection that a court nust
i ndependent|y anal yze t he case before it to deterni ne predom nance, such reliance
is msplaced.

In Cordis, the court specifically recognized that there are differences in
the law of strict liability and fraud in different jurisdictions. The court
certified the class despite those differences because the differences did not
elimnate predom nance in that particular case. Such a finding cannot be
reflexively applied to the case sub judice.

The sanme is true of School Asbestos. Li ke the court in Cordis, the
district court there found little variation in state negligence law. The Third
Crcuit agreed that the variations in strict liability would not nmake the cl ass
unmanageabl e. 789 F.2d at 1009. See al so Georgine, 1996 W. 242442, at *12 &
n. 13 (acknow edgi ng that the court in School Asbestos certified the class despite
variations in state law, but limting the reach of the decision to cases where
variati ons can be broken down into a small nunber of patterns). It is a stretch
to characterize these two cases as standing for the proposition that state | aw
does not vary on negligence, strict liability, or fraud.
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the class action would be manageable in |ight of state |aw
vari ations. The court’s only discussion of manageability is a
citation to Jenkins and the claimthat “[w hile manageability of
the liability issues in this case may well prove to be difficult,
the Court finds that any such difficulties pale in conparison to
the specter of thousands, if not mllions, of simlar trials of
liability proceedi ng in thousands of courtroons around the nation.”
Id. at 555-56.

The problemw th this approach is that it substitutes case-
specific analysis with a generalized reference to Jenkins. The
Jenki ns court, however, was not faced with managing a novel claim
i nvol vi ng ei ght causes of action, nmultiple jurisdictions, mllions
of plaintiffs, eight defendants, and over fifty years of alleged
wr ongful conduct. I nstead, Jenkins involved only 893 persona
i njury asbestos cases, the |law of only one state, and the prospect
of trial occurring inonly one district. Accordingly, for purposes
of the instant case, Jenkins is largely inapposite.

I n summary, whet her the specter of mllions of cases outwei ghs
any manageability problens in this class is uncertain when the
scope of any manageability problens i s unknown. Absent consi dered
judgnent on the nmnanageability of the class, a conparison to

mllions of individual trials is neaningless.

B. Predonm nance
The district court’'s second error was that it failed to

consider how the plaintiffs’ addiction clains would be tried
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individually or on a class basis. See 160 F.R D. at 554. The
district court, based on Eisen v. Carlisle & Jacquelin, 417 U S.
156, 177-78 (1974), and MIler v. Mackey Int’'l, 452 F.2d 424 (5th
Cr. 1971), believed that it could not go past the pleadings for
the certification decision. The result was an inconplete and
i nadequat e predom nance inquiry.

The crux of the court’s error was that it msinterpreted Ei sen
and MIller. Neither case suggests that a court is limted to the
pl eadi ngs when deci ding on certification. Both, instead, stand for
the unremarkabl e proposition that the strength of a plaintiff’'s
cl aimshoul d not affect the certification decision. In Ei sen, the
Court held that it was inproper to make a prelimnary inquiry into
the nerits of a case, determine that the plaintiff was likely to
succeed, and consequently shift the cost of providing notice to the
defendant. 417 U.S. at 177. In Mller, this court held that a
district court could not deny certification based on its belief
that the plaintiff could not prevail on the nerits. 452 F. 2d
at 427.

A district court certainly may |ook past the pleadings to

determ ne whether the requirenents of rule 23 have been net.?%

17 See Fal con, 457 U.S. at 160 (“Soretimes the issues are plain enough from
the pleadings . . . and sonetines it may be necessary for the court to probe
behi nd the pleadings before coming to rest on the certification question.”);
Coopers & Lybrand v. Livesay, 437 U S. 463, 469 (1978) (reasoning that “the cl ass
determ nation general ly i nvol ves consi derations that are ‘ enneshed i n the factua
and | egal issues conprising the plaintiff’s cause of action.””); id. at 469 n. 12
(“*Evaluation of many of the questions entering into determ nation of class
action questions is intimately involved with the nmerits of the claims. The
typicality of the representative’s claimor defenses . . . and the presence of
comon questions of law or fact are obvious exanples. The nore conpl ex
determ nations required in Rule 23(b)(3) class actions entail even greater

(continued...)
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Goi ng beyond t he pl eadi ngs i s necessary, as a court must understand
the clains, defenses, relevant facts, and applicable substantive
law in order to nake a neaningful determnation of the certifica-
tion issues. See MANUAL FOR CowPLEX LITIGATION 8§ 30.11 (3d ed. 1995).

The district court’s predom nance inquiry denonstrates why
such an understanding is necessary. The prem se of the court’s
opinion is a citation to Jenkins and a conclusion that «class
treatnent of common issues would significantly advance the
i ndividual trials. Absent know edge of how addiction-as-injury
cases would actually be tried, however, it was inpossible for the
court to know whether the common issues would be a “significant”
portion of the individual trials. The court just assuned that
because the common issues would play a part in every trial, they
nust be significant.!® The court’s synthesis of Jenkins and Ei sen
woul d wite the predom nance requi renent out of the rule, and any

comon issue would predomnate if it were comon to all the

(...continued)

entangl ement with the nerits.’”); Love v. Turlington, 733 F.2d 1562, 1564 (11lth
Cr. 1984) (“Wiile it is true that a trial court may not properly reach the
nerits of a clai mwhen determ ning whether the class certificationis warranted,
this principle should not be talisnmanically invokedto artificiallylimt atria
court’s exam nation of the factors necessary to a reasoned deternination of
whet her a plaintiff has net her burden of establishing each of the Rule 23 cl ass
action requirenents.”); Huff v. N.D. Cass Co., 485 F.2d 710, 713 (5th Cr. 1973)
(en banc) (“It is inescapable that in sone cases there will be overl ap between
the demands of [rule] 23(a) and (b) and the question of whether plaintiff can
succeed on the nmerits.”).

8 The district court’s approach to predoni nance stands in stark contrast
to the nethodol ogy the district court used in Jenkins. There, the district judge
had a vast anount of experience with asbestos cases. He certified the state of
the art defense because it was the nost significant contested i ssue in each case.
Jenkins, 109 F.R D. at 279. To the contrary, however, the district court in the
i nstant case did not, and coul d not, have determ ned that the common i ssues woul d
be a significant part of each case. Unlike the judge in Jenkins, the district
judge a quo had no experience with this type of case and did not even inquire
into howa case woul d be tried to deterni ne whet her the defendants’ conduct woul d
be a significant portion of each case.
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i ndi vidual trials.?

The court’s treatnent of the fraud claimal so denonstrates the
error inherent in its approach.? According to both the advisory
commttee’s notes to Rule 23(b)(3) and this court’s decision in

Sinmon v. Merrill Lynch, Pierce, Fenner & Smth, Inc., 482 F.2d 880

19 An incorrect predomnance finding also inplicates the court’s
superiority analysis: The greater the nunber of individual issues, the |ess
i kely superiority can be established. Anmerican Medical Sys., 75 F.3d at 1084-85
(di stinguishing a single disaster nass tort froma nore conplex mass tort). The
rel ati onshi p between predom nance and superiority in mass torts was recogni zed
in the Advisory Committee's note to rule 23(b)(3), which states:

A “mass accident” resulting in injuries to numerous persons is
ordinarily not appropriate for a class action because of the
i kel i hood that significant questions, not only of danages but of
liability and defenses to liability, would be present, affecting the
individuals in different ways. In these circunstances an action
conducted nom nally as a class action would degenerate in practice
into multiple lawsuits separately tried.

FED. R Gv. P. 23(b)(3) advisory committee' s note (citation omtted), reprinted
in 39 F.R D 69, 103 (1966). See also Georgine, 1996 W. 242442, at *12-*13
(relying on the Advisory Committee’'s note); American Medical Sys., 73 F.3d at
1084- 85.

The plaintiffs assert that Professor Charles Allen Wight, a nenber of the
Advi sory Committee has now repudi ated this passage in the notes. See H NeVBERG
3 NEWBERG ON CLAss AcTions § 17.06 (3d ed. 1992). Prof essor Wight's recent
statenents, nade as an advocate in School Asbestos, must be viewed with sone
caution. As Professor Wight has stated:

| certainly did not intend by that statenent to say that a
class should be certified in all mass tort cases. | nerely wanted
to take the sting out of the statenent in the Advisory Committee
Not e, and even that said only that a class actionis “ordinarily not
appropriate” in nass-tort cases. The class action is a conpl ex
devi ce that nmust be used with discernment. | think for exanpl e that
Judge Jones in Louisiana woul d be creating a Frankenstein' s nonster
if he should allow certification of what purports to be a class
action on behal f of everyone who has ever been addicted to nicoti ne.

Letter of Dec. 22, 1994, to N. Reid Neureiter, WIlliams & Connolly, Washington
D. C.

20 The court specifically discussed reliance in the context of a fraud
claim Reliance is also an el enent of breach of warranty clains in some states,
see, e.g., Mdern Farm Serv., Inc. v. Ben Pearson, Inc., 308 F.2d 18, 23 (5th
Cr. 1962) (Arkansas); Caruso v. Celsius Insulation Resources, Inc., 101 F.R D
530, 536 (M D. Pa. 1984), and an elenent of consunmer protection statutes in
others, see, e.g., Louisiana ex rel. Quste v. General Mtors Corp., 370 So. 2d
477, 489 (La. 1979).
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(5th Gr. 1973), a fraud class action cannot be certified when
i ndi vidual reliance will be an issue. The district court avoided
the reach of this court’s decision in Sinon by an erroneous readi ng
of Eisen; the court refused to consider whether reliance would be
an issue in individual trials.

The problemwith the district court’s approach is that after
the class trial, it mght have deci ded that reliance nust be proven
in individual trials. The court then would have been faced with
the difficult choice of decertifying the class after phase 1 and
wasting judicial resources, or continuing wwth a class action that

woul d have fail ed the predom nance requi renment of rule 23(b)(3).20.

Rul e 23(b)(3) states:

An action may be naintained as a class action if . . . the court
finds that the questions of |law or fact common to the nmenbers of the
cl ass predoni nate over any questions affecting only the individua
nenbers, and that a class action is superior to other available

net hods for the fair and efficient adjudication of the controversy.
Rul e 23(c)(4) states:
When appropriate . . . an action nay be brought or maintained as a

class action with respect to particular issues, . . . and the

provisions of this rule shall the be construed and applied accord-

21 severing the defendants’ conduct fromreliance under rule 23(c)(4) does
not save the class action. A district court cannot nanufacture predon nance
t hrough the ninble use of subdivision (c)(4). The proper interpretation of the
i nteraction between subdivisions (b)(3) and (c)(4) is that a cause of action, as
a whol e, nust satisfy the predom nance requirenent of (b)(3) and that (c)(4) is
a housekeeping rule that allows courts to sever the common issues for a class
trial
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ingly. 22

L1,

In addition to the reasons gi ven above, regarding the district
court’s procedural errors, this class nust be decertified because
it i ndependent |y fails t he superiority requi renent of
rule 23(b)(3). In the context of mass tort class actions,
certification dramatically affects the stakes for defendants.
Class certification magnifies and strengthens the nunber of
unneritorious clainms. Agent Orange, 818 F.2d at 165-66. Aggrega-
tion of clains also nakes it nore likely that a defendant wll be
found liable and results in significantly higher danmage awards.
MANUAL FOR COwPLEX LITIGATION 8§ 33.26 n.1056; Kenneth S. Bordens and
lrwin A Horowitz, Mss Tort Cvil Litigation: The |npact of
Procedural Changes on Jury Decisions, 73 JuD CATURE 22 (1989).

In addition to skewing trial outcones, class certification
creates insurnountable pressure on defendants to settle, whereas
individual trials would not. See Peter H Schuck, Mass Torts: An

Institutional Evolutionist Perspective, 80 CorNELL L. Rev. 941, 958

SeeInre ND. Cal. Dalkon Shield IUD Prods. Liability Litig., 693
F.2d 847, 856 (9th G r. 1982) (bal ancing severed i ssues agai nst the
remai ni ng i ndividual issues), cert. denied, 459 U S. 1171 (1983);
see also Jenkins, 109 F.R D. at 278 (conparing state of the art
def ense to individual questions of exposure and degree of injury in
a class action certified only on the common issue of the state of

the art defense). Reading rule 23(c)(4) as allowng a court to
sever issues until the remai ni ng common i ssue predom nates over the
remai ning individual 1issues would eviscerate the predom nance

requirenment of rule 23(b)(3); the result would be automatic
certification in every case where there is a common i ssue, a result
that coul d not have been intended.
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(1995). The risk of facing an all-or-nothing verdict presents too
high a risk, even when the probability of an adverse judgnent is
| ow. Rhone-Poul enc, 51 F.3d at 1298. These settlenents have been
referred to as judicial blackmail.?

It is no surprise then, that historically, certification of

mass tort litigation classes has been di sfavored.?* The traditional

2 Inre Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig.

55 F. 3d 768, 784-85 (3d Cir.), cert. denied, 116 S. Ct. 88 (1995); Rhone- Poul enc,
51 F. 3d at 1299-1300. See al so Georgine, 1996 W. 242442, at *10 n.10 (rejecting
the argunment that the possibility of settlenent shoul d be factored positively in
applying rule 23(b)(3)). But seeInre A H Robins Co., 880 F.2d 709, 740 (4th
Cr. 1985) (treating the fact that certification may foster settlenment as a
positive factor when applying rule 23(b)(3)) (dicta), cert. denied, 493 U.S. 959
(1989).

24 At the tine rule 23 was drafted, mass tort litigation as we now know it

did not exist. Schuck, supra, at 945. The termhad been applied to single-event
accidents. 1d. Even in those cases, the advisory comittee cautioned agai nst
certification. See supra note 19. As nodern nmass tort litigation has evol ved,
courts have been willing to certify sinple single disaster mass torts, see
Sterling v. Vel sicol Chem Corp., 855 F.2d 1188, 1197 (6th Cr. 1987), but have
been hesitant to certify nore conplex nmass torts, see Georgine, 1996 W. 242442,
at *12-*14, *19 (discussing the trend in certification and decertifying an
asbestos class action); American Medical Sys., 75 F.3d at 1084-85. See also
Rhone- Poul enc, 51 F.3d 1293 (decertifying class); In re Joint EE & S. Dist.
Asbestos Litig., 14 F.3d 726 (2d Gr. 1993) (vacating limted fund cl ass action);
In re Bendectin Prod. Liability Litig., 749 F.2d 300 (6th Cr. 1984) (granting
mandamus reversing class certification); Dalkon Shield 1UD Prods. Liability
Litig., 693 F.2d at 856 (decertifying class for lack of commnality and
superiority); Harding v. Tanbrands Inc., 165 F.R D. 623, _ , 1996 W. 138057,
at *5 (D. Kan. 1996) (denying certification of nationwi de class of persons
al | egi ng toxic shock syndrone); Kurczi v. Eli Lilly & Co., 160 F.R. D. 667 (N.D
Ohi o 1995) (denying nationw de class certification); Hurd v. Monsanto Co., 164
F.RD 234 (S.D. Ind. 1995) (refusing to certify class of persons alleging PCB
exposure at one plant); Bethards v. Bard Access Sys., Inc., 1995 W. 75356 (N.D
[11. 1995) (recommending denial of class certification in products liability
action regarding catheters); |konen v. Hartz Mountain Corp., 122 F. R D. 258 (S. D.
Cal . 1988) (denying class certificationin flea andtick spray products liability
action); In re Tetracycline Cases, 107 F.RD. 719 (WD. M. 1985) (denying
certification because class action is not superior nmethod of adjudication);
Mertens v. Abbott Laboratories, 99 F.R D. 38 (D.N. H. 1983) (denying certification
of classinDESlitigation); Ryanv. Eli Lilly &Co., 84 F.R D. 230 (D.S.C. 1979)
(denying certification of class of wonen who took synthetic estrogen during
pregnancy); Yandle v. PPG Indus., 65 F.R D 566 (E. D Tex. 1974) (denying
asbestos clains class certification). But see Central Wsleyan College v. WR
Gace & Co., 6 F.3d 177 (4th Gr. 1993) (affirming certification of class of
col l eges in suit agai nst asbestos nanufacturer); Agent Orange, 818 F. 2d at 166-67
(certifying class despite nanageability difficulties because of centrality of
mlitary contractor defense); School Asbestos, 789 F.2d 996; In re Tel etronics
Paci ng System Inc., Acufix Atrail “J” Leads Prod. Liability Litig., No. C 1-95-
(continued...)
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concern over the rights of defendants in mass tort class actions is
magni fied in the instant case. Qur specific concernis that a nass
tort cannot be properly certified wthout a prior track record of
trials from which the district court can draw the information
necessary to nmake the predom nance and superiority requirenents
required by rule 23. This is because certification of an i nmature
tort results in a higher than normal risk that the class action may
not be superior to individual adjudication.

We first address the district court’s superiority analysis.
The court acknow edged the extensive manageability problens with
this class. Such problens include difficult choice of |aw
determ nations, subclassing of eight clains with variations in
state law, Erie guesses, notice to mllions of class nenbers,
further subclassing to take account of transient plaintiffs, and
the difficult procedure for determ ning who i s nicotine-dependent.
Cases with far fewer manageability problens have given courts
pause. See, e.g., Ceorgine, 1996 W. 242442, at *19; In re Hotel
Tel ., 500 F.2d at 909.

The district court’s rationale for certification in spite of
such problensSSi.e., that a class trial would preserve judicia

resources inthe mllions of inevitable individual trial sSSis based

(...continued)

094 (S.D. Chio, Nov. 17, 1995) (certifying class agai nst nanufacturer of alleged
def ecti ve pacermaker | eads) (unpublished); In re Copley Pharmaceutical, Inc., 161
F.R D 456 (D. Wo. 1995) (certifying nationwi de class for limted threshold
liability issues regarding prescription drug al buterol, but refusing to certify
class for individual issues of liability and causation or punitive danages);
Craft v. Vanderbilt Univ., No. 3:94-0090 (M D. Tenn. July 14, 1994) (certifying
class for exposure to a radioactive isotope in nedical experinments)
(unpublished); Inre Cordis Cardi ac Pacenmaker Prod. Liability Litig., No. C 3-90-
374 (S.D. Chio Dec. 23, 1992) (unpublished).
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on pure specul ation. Not every mass tort is asbestos, and not
every mass tort will result in the same judicial crises.?® The
judicial crisis to which the district court referred is only
t heoreti cal .

VWhat the district court failed to consider, and what no court
can determne at this tine, is the very real possibility that the

judicial crisis may fail to materialize.?® The plaintiffs’ clains

25> There is reason to believe that even a mass tort |ike asbestos coul d

be managed, wi thout class certification, in away that avoids judicial neltdown.
See Ceorgine, 1996 W. 242442, at *21 (suggesting net hods, short of a nationw de
class action, that would be nore efficient than individual trials); John A
Siliciano, Mass Torts and the Rhetoric of Crisis, 80 CorNeLL L. Rev. 980, 1010-12
(1995) (suggesting that stringent “gate keeping” by courts at the outset would
have prevent ed asbestos frombeconm ng a nonstrous mass tort). |n a case such as
this one, where causation is a key elenment, disaggregation of clains allows
courts to dismss weak and frivol ous clainms on sumary judgnent.

Where novel theories of recovery are advanced (such as addiction as
injury), courts can aggressively weed out untenable theories. See, e.g., Al good
v. R J. Reynolds Tobacco Co., 80 F.3d 168, 172 (5th Gr. 1996) (rejecting
failure-to-warn claim agai nst tobacco conpani es based on inadequate proof of
reliance and, alternatively, on “common know edge” theory). Courts can use case
nmanagenent techni ques to avoid discovery abuses. The parties can also turn to
nedi ation and arbitration to settle individual or aggregated cases.

26 The plaintiffs, in seenmingly inconsistent positions, argue that the | ack
of a judicial crisis justifies certification; they assert that the reason why
i ndividual plaintiffs have not filed clains is that the tobacco industry nmakes
i ndividual trials far too expensive and plaintiffs are rarely successful. The
fact that a party continuously loses at trial does not justify class
certification, however. See Anerican Medical Systens, 75 F.3d at 1087 and n. 20
(granting mandanus in part because judge's comments that class treatnment was

warranted because the defendant had greater litigation resources than the
plaintiff denonstrated a bias in favor of certification by the judge). The
plaintiffs’ argunent, if accepted, would justify class treatnment whenever a

def endant has better attorneys and resources at its di sposal

The plaintiffs’ claimalso overstates the defendants’ ability to outspend
plaintiffs. Assum ng arguendo that the defendants pool resources and outspend
plaintiffs in individual trials, there is no reason why plaintiffs still cannot
prevail. The class is represented by a consortiumof well-financed plaintiffs
| awyers who, over time, can develop the expertise and specialized know edge
sufficient to beat the tobacco conpanies at their own game. See Francis E
McGovern, An Analysis of Mass Torts for Judges, 73 Tex. L. Rev. 1821, 1834-35
(1995) (suggesting that plaintiffs can overcome tobacco defendants’ perceived
advant age when a sufficient nunber of plaintiffs have filed clains and shared
di scovery). Courts can al so overcone the defendant’s al |l eged advant ages t hr ough
coordi nation or consolidation of cases for discovery and other pretrial matters.
See MaNUAL FOR COWPLEX LITIGATION at 833. 21- 25.
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are based on a new theory of liability and the existence of new
evi dence. Until plaintiffs decide to file individual clains, a
court cannot, from the existence of injury, presune that all or
even any plaintiffs will pursue | egal renedies.?0. See Allgood v. R

J. Reynol ds Tobacco Co., No. 95-20363, 1996 W. 146250, at *2 (5th Gr. Apr. 16,
1996) (hol ding that common know edge is a defense to a duty to warn and warranty

claim.?® Nor can a court nmake a superiority determ nation based on
such specul ation. Anerican Medical Sys., 75 F.3d at 1085 (opining
that superiority is |acking where judicial managenent crisis does
not exist and individual trials are possible).

Severe manageability problens and the lack of a judicial
crisis are not the only reasons why superiority is lacking. The
nmost conpelling rationale for finding superiority in a class
actionSSt he existence of a negative value suitSSis mssing in this
case. Accord Phillips Petroleum Co. v. Shutts, 472 U. S. 797, 809
(1985); Rhone-Poul enc, 51 F.3d at 1299.

As he stated in the record, plaintiffs’ counsel in this case
has prom sed to i nundate the courts with individual clains if class
certification is denied. |Independently of the reliability of this

sel f-serving promse, there is reason to believe that individual

27 There are nunerous reasons why plaintiffs with positive-val ue suits opt

out of the tort system including risk aversion to engaging in litigation,
privacy concerns, and alternative avenues for nedical treatnent, such as
Medi cai d. See McGovern, supra, at 1827-28. In a case where conparative
negligence is raised, plaintiffs have the best insight into their own relative
fault.

Utimately, a court cannot extrapolate, from the nunber of

potential plaintiffs, the actual nunber of cases that wll be
filed. See id. at 1823 & n.8 (contending that only 10 to 20% of
persons who suffer harm actually invoke the tort litigation
process).
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suits are feasible. First, individual damage clains are high, and
punitive damages are available in nobst states. The expense of
litigation does not necessarily turn this case into a negative
value suit, in part because the prevailing party may recover
attorneys’ fees under many consuner protection statutes. See Boggs
v. Alto Trailer Sales, 511 F.2d 114, 118 (5th Gr. 1974) (acknow -
edging that the availability of attorneys’ fees is a conmmopn basis
for finding non-superiority).

In a case such as this one, where each plaintiff may receive
a large award, and fee shifting often is available, we find Chief
Judge Posner’s anal ysis of superiority to be persuasive:

For this consensus or maturing of judgnent the district
judge proposes to substitute a single trial before a
single jury . . . . Onejury . . . wll hold the fate of
an industry in the palmof its hand. . . . That kind of
t hi ng can happen in our systemof civil justice .
But it need not be tol erated when the alternative exists
of submtting anissuetonultiplejuries constitutingin
the aggregate a much larger and nore diverse sanple of
deci si on-nmakers. That would not be a feasible option if
the stakes to each class nenber were too slight to repay
the cost of suit . . : But this is not the case
Each plalntlff if successful is apt to receive
a judgnEnt inthemllions. Wth the aggregate stakes in
the tens or hundreds of mllions of dollars, or even in
the billions, it is not a waste of judicial resources to
conduct nore than one trial, before nore than six jurors,
to determ ne whet her a maj or segnent of the internationa
phar maceutical industry is to follow the asbestos
manuf acturers into Chapter 11

Rhone- Poul enc, 51 F.3d at 1300. So too here, we cannot say that it
woul d be a waste to allow individual trials to proceed, before a
district court engages in the conplicated predom nance and
superiority analysis necessary to certify a class.

Fairness nmay denmand that mass torts with few prior
verdicts or judgnents be litigated first in snmaller
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uni t sSSeven single-plaintiff, single-defendant trialsSS

until general causation, typical injuries, and | evel s of

damages becone established. Thus, “mature” nmass torts

i ke asbestos or Dal kon Shield may call for procedures

that are not appropriate for incipient mass tort cases,

such as those involving injuries arising from new

products, chem cal substances, or pharnaceuti cals.
MANUAL FOR COWPLEX LITIGATION § 33. 26.

The renmi ning rational e for superioritySSjudicial efficiency?SS
is also lacking. 1In the context of an inmmature tort, any savings
in judicial resources is speculative, and any inmagined savings
woul d be overwhel med by the procedural problens that certification
of a sui generis cause of action brings with it.

Even assum ng arguendo that the tort systemw || see many nore
addi ction-as-injury clainms, a conclusion that certification wll
save judicial resources is premature at this stage of the litiga-
tion. Take for exanple the district court’s plan to divide core
liability from other issues such as conparative negligence and
reliance. The assunption is that after a class verdict, the conmobn
issues will not be a part of followup trials. The court has no
basis for that assunption.

It may be that conparative negligence will be raised in the

individual trials, and the evidence presented at the class trial

will have to be repeated. The sane may be true for reliance.® The

29 See Sterling, 855 F.2d at 1196 (“The procedural device of Rule 23(b)(3)
cl ass action was desi gned not solely as a neans for assuring | egal assistance in
the vindication of snmall clains but, rather, to achieve the econom es of tine,
effort, and expense.”).

%0 See, e.g., Allgood, 80 F.3d at 171 (holding that under Texas |aw,
reliance is an essential elenment of both affirmative fraud and fraudul ent
conceal nent).
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net result my be a waste, not a savings, in judicial resources.
Only after the courts have nore experience with this type of case
can a court certify issues in a way that preserves judicial
resources. See Jenkins, 782 F.2d 468 (certifying state of the art
def ense because experi ence had denonstrated that judicial resources
coul d by saved by certification).

Even assum ng that certification at this tine would result in
judicial efficiencies in individual trials, certification of an
immture tort brings with it uni que problens that may consune nore
judicial resources than certification will save. These problens
are not specul ative; the district court faced, and i gnored, many of
the problens that immature torts can cause.

The primary procedural difficulty created by i mmature torts is
the inherent difficulty a district court will have in determ ning
whet her the requirenents of rule 23 have been net. W have al ready
identified a nunber of defects with the district court’s predom -
nance and nmanageability inquires, defects that will continue to
exi st on remand because of the unique nature of the plaintiffs
claim

The district court’s predom nance inquiry, or lack of it,
squarely presents the problens associated with certification of
immature torts. Determ ning whether the compbn issues are a
“significant” part of each individual case has an abstract quality
to it when no court in this country has ever tried an injury-as-
addictionclaim As the plaintiffs admtted to the district court,

“we don’t have the learning curb [sic] that is necessary to say to
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Your Honor ‘this is precisely howthis case can be tried and that
wll not run afoul of the teachings of the 5th Crcuit.’”

Yet, an accurate finding on predom nance is necessary before
the court can certify a class. It may turn out that the defen-
dant’s conduct, while common, is a mnor part of each trial.
Premature certification deprives the defendant of the opportunity
to present that argunent to any court and risks decertification
af ter consi derabl e resources have been expended.

The court’s analysis of reliance also denonstrates the
potential judicial inefficiencies in immture tort class actions.
| ndi vidual trials wll determ ne whether individual reliance wll
be an issue. Rather than guess that reliance may be inferred, a
district court should base its determ nation that individual
reliance does not predom nate on the w sdom of such i ndividual
trials. The risk that a district court will make the wong guess,
that the parties will engage in years of litigation, and that the
class ultimately will be decertified (because reliance predon nates
over comon issues) prevents this class action from being a
superior nethod of adjudication.

The conplexity of the choice of law inquiry also nakes
i ndi vi dual adjudication superior to class treatnent. The plain-
tiffs have asserted eight theories of liability fromevery state.
Prior to certification, the district court nust determ ne whet her
variations in state | aw defeat predom nance. Wile the task may
not be i npossible, its conplexity certainly nmakes individual trials

a nore attractive alternative and, ipso facto, renders class
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treatnent not superior. See GCGeorgine, 1996 W 242332, at *21
(recomrendi ng that Congress solve the problens inherent in multi-
state class actions by federalizing choice of l|aw rules, but
rejecting such legislation when it nasquerades as judicial
i nnovati on).

Through individual adjudication, the plaintiffs can w nnow
their clains to the strongest causes of action.3 The result wll
be an easier choice of lawinquiry and a | ess conplicated predom -
nance inquiry. State courts can address the nore novel of the
plaintiffs’ clains, nmaking the federal court’s Erie guesses |ess
conpl i cat ed. It is far nore desirable to allow state courts to
apply and develop their owm |aw than to have a federal court apply
“a kind of Esperanto [jury] instruction.” Rhone-Poulenc, 51 F.3d
at 1300; MaANUAL FOR CowLEX LITIGATION 8 33.26 (discussing the full
cycle of litigation necessary for a tort to mature).

The full developnent of trials in every state wll make
subcl assing an easier process. The result of allow ng individual
trials to proceed is a nore accurate determ nati on of predom nance.
We have already seen the result of certifying this class wthout
i ndi vi dual adjudications, and we are not alone in expressing

disconfort with a district court’s certification of a novel theory.

31 State courts are nore than capable of providing definitive statements
regarding the validity of addiction-as-injury clainmns. See, e.g., Joseph E
Seagram & Sons v. MQuire, 814 S . W2d 385 (Tex. 1991) (accepting “common
know edge” theory and hol ding no cause of action for alcohol addiction claim
based on products liability, msrepresentations, negligence, breach of inplied
warranties of nmerchantability and fitness, violations of consuner protection
statutes, and conspiracy); see also Algood, 80 F.3d at 171-72 (rejecting
failure-to-warn claim agai nst tobacco conpani es based on inadequate proof of
reliance and, alternatively, on “common know edge” theory) (citing Joseph E
Seagr anj .
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See Rhone-Poul enc, 51 F.3d at 1300.

Anot her factor weighing heavily in favor of individual trials
istherisk that in order to nake this class action nmanageabl e, the
court will be forced to bifurcate issues in violation of the
Sevent h Amendnent. This class action is perneated wth individual
i ssues, such as proximte causation, conparative negligence,
reliance, and conpensatory danages. In order to nmanage so nany
i ndi vidual issues, the district court proposed to enpanel a cl ass
jury to adjudicate common issues. A second jury, or a nunber of
“second” juries, wll pass on the individual issues, either on a
case-by-case basis or through group trials of individual plain-
tiffs.

The Seventh Anmendnent entitles parties to have fact issues
deci ded by one jury, and prohibits a second jury from reexam ni ng
t hose facts and i ssues.® Thus, Constitution allows bifurcation of
issues that are so separable that the second jury wll not be
call ed upon to reconsider findings of fact by the first:

[ T]his Court has cautioned that separation of issues is

not the usual course that should be followed, and that

the issue to be tried nust be so distinct and separabl e

from the others that a trial of it alone nmay be had

W t hout injustice. This limtation on the use of

bifurcationis arecognition of the fact that i nherent in

t he Sevent h Amendnent guarantee of atrial by jury is the
general right of alitigant to have only one jury pass on

a common issue of fact. The Suprene Court recogni zed
this principle in Gasoline Products . . . . The Court
explained . . . that a partial new trial nay not be

“properly resorted to unless it clearly appears that the
issue to beretriedis so distinct and separable fromthe
others that a trial of it alone nmay be had wthout

32 “INJo fact tried by jury, shall be otherw se re-examned in any Court
of the United States. . .” U S. ConsT. anmend. VII.
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i njustice.” Such a rule is dictated for the very

practical reason that if separate juries are allowed to

pass on issues involving overlapping |legal and factual

questions the verdicts rendered by each jury could be

i nconsi st ent .

Al abama v. Blue Bird Body Co., 573 F.2d 309, 318 (5th Gr. 1978)
(citations and footnotes omtted).

The Seventh Circuit recently addressed Seventh Anmendnent
[imtations to bifurcation. |n Rhone-Poul enc, 51 F.3d at 1302-03,
Chi ef Judge Posner described the constitutional Iimtation as one
requiring a court to “carve at the joint” in such a way so that the
sane issue is not reexamned by different juries. “The right to a
jury trial . . . is aright to have juriable issues determ ned by
the first jury inpaneled to hear them(provided there are no errors
warranting a new trial), and not reexam ned by another finder of
fact.” I1d. at 1303.

Severing a defendant’s conduct from conparative negligence
results in the type of risk that our court forbade in Blue Bird.
Conparative negligence, by definition, requires a conparison
between the defendant’s and the plaintiff’s conduct. Rhone-
Poul enc, 51 F.3d at 1303 (“Conparative negligence entails, as the
name i nplies, a conpari son of the degree of negligence of plaintiff
and defendant.”). At a bare mninmum a second jury wll rehear
evidence of the defendant’s conduct. There is a risk that in
apportioning fault, the second jury could reevaluate the defen-
dant’s fault, determne that the defendant was not at fault, and

apportion 100%of the fault to the plaintiff. |[In such a situation,

the second jury would be inperm ssibly reconsidering the findings
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of a first jury. The risk of such reevaluation is so great that
class treatnent can hardly be said to be superior to individua
adj udi cation. *

The plaintiffs’ final retort is that individual trials are
i nadequat e because tinme i s running out for many of the plaintiffs. 3
They point out that prior litigation against the tobacco conpanies
has taken up to ten years to wind through the | egal system \Wile
a conpelling rhetorical argunent, it is ultimately inconsistent
wth the plaintiffs’ own argunents and i gnores the realities of the
| egal system First, the plaintiffs’ reliance on prior personal
injury cases is unpersuasive, as they admt that they have new
evidence and are pursuing a claimentirely different fromthat of
past plaintiffs.

Second, the plaintiffs’ claimthat tinme i s runni ng out ignores
the reality of the class action device. In a conplicated case

involving nmultiple jurisdictions, the conflict of |aw question

33 The plaintiffs argue that any risk that a bifurcation order would
violate the Seventh Amendnent is speculative, as the plaintiffs nmay prevail on
causes of action that either do not require bifurcation or do not contain issues
that are so intertwined that the Seventh Amendrment will be inplicated. In
essence, plaintiffs’ argument boils down to a repudiation of the class
conplaint’s negligence and strict products liability claims.

%4 This contention is disingenuous at best. At oral argunment, the
plaintiffs asserted that time is of the essence, because plaintiffs who die
cannot partake in a nmedical nonitoring fund. Wat the plaintiffs failed to
nention was that the district court refused to certify a nmedi cal nonitoring fund,
and the plaintiffs have not cross-appeal ed that decision. Mreover, for the
remai nder of the clainms a plaintiff's fanily or estate can sue based on
survivorship statutes. The plaintiffs’ class conplaint envisions survivor
lawsuits. In fact, the nanmed plaintiff in this case, D anne Castano, is a non-
snoker who is suing both for the wongful death of her husband and as a
representative in a survival action.
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itself could take decades to work its way through the courts.®
Once that issue has been resol ved, discovery, subclassing, and
ultimately the class trial would take place. Next would cone the
appel l ate process. After the class trial, the individual trials
and appeal s on conparative negligence and damages would have to
take place. The net result could be that the class action device
woul d | engt hen, not shorten, the tinme it takes for the plaintiffs

to reach final judgnent.

| V.

The district court abused its discretion by ignoring varia-
tions in state law and how a trial on the alleged causes of action
woul d be tried. Those errors cannot be corrected on remand because
of the novelty of the plaintiffs’ clains. Accordi ngly, class
treatnent is not superior to individual adjudication.

We have once before stated that “traditional ways of proceed-
ing reflect far nore than habit. They reflect the very culture of
the jury trial. . . .” In re Fibreboard Corp., 893 F.2d 706, 711
(5th Gr. 1990). The collective wsdom of individual juries is

necessary before this court commts the fate of an entire industry

35 The plaintiffs rely on School Asbestos for the proposition that
variations in state | aw do not preclude predom nance. Putting that issue aside,
the case is instructive for what happened after the Third Grcuit renanded to the
district court. Alnpst nine years after the first conplaint was fil ed, and ei ght
years after the court of appeals had affirned certification, the conflict of |aw
i ssues had yet to be resolved. See In re Sch. Asbestos Litig., 977 F.2d 764, 771
(3d Gr. 1992) (granting mandanmus to disqualify judge but refusing to address
whet her district court’s trial plan properly resolved any problens wth
variations in state | aw because new judge may adopt a different trial plan).
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or, indeed, the fate of a class of mllions, to a single jury. For
t he forgoi ng reasons, we REVERSE and REMAND wi t h i nstructions that

the district court dismss the class conplaint.
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