IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30619

VI NCENT ARTUSO,
Peti ti oner- Appel | ant,

ver sus

KEI TH HALL, Warden,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

January 22, 1996

Before H GA NBOTHAM AND DUHE, Circuit Judges, and SCHWARZER,
District Judge.

H G3 NBOTHAM Circuit Judge:

In this case, a federal prisoner alleges that regul ati ons of
the United States Parol e Comm ssion (USPC) are inconsistent with a
congressional statute. W agree and grant the prisoner’s petition

for a wit of habeas corpus under 28 U S.C. § 2255.

I
This case concerns a type of post-rel ease supervision,
speci al parole, that did not survive the advent of the sentencing

gui delines. Under pre-guidelines |aw, certain offenses triggered
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a requirenent that the defendant receive a termof special parole.
Thi s special parole termfoll owed any i npri sonment or nornmal parole
and i ncluded conditions simlar to normal parole conditions. |If a
defendant violated a special parole condition, the USPC could
return the parolee to prison for a tine period |ess than or equal
to the length of the special parole termcal cul ated without credit
for street tinme already served. For exanple, suppose a defendant
received a sentence of 15 years inprisonnent, 7 years nornal
parol e, and 5 years special parole. After 22 years, the defendant
woul d begin serving his special parole tinme on the street. |If at
year 26 nmonth 11 the defendant violated a condition of specia
parole, the USPC could reinprison the defendant for up to five
years. In such a case, the USPC could grant the defendant no
credit for the four years 11 nonths of special parole tine spent on
the street.

The issue in this case is whether the USPC, after re-
i ncarcerating a defendant for a violation of a condition of speci al
parole for a time less than the full length of the special parole
term may inpose a second termof special parole. |In the exanple
outlined above, suppose the felon violated his special parole term
at year 26 nonth 11, and the USPC decided to inpose only three
years re-incarceration instead of the maxi mumfive-year term The
issue is whether the USPC also may inpose a two-year term of
speci al parole to begin upon the release fromthe second period of

i ncarceration.



|1

The facts in this case are not in dispute. A jury in the
district court for the Southern District of New York convicted
Vi ncent Artuso of certain drug-related offenses. Artuso received
three separate sentences of 5 years inprisonnent plus 5 years of
speci al parole, such sentences to run concurrently. The Second
Crcuit affirmed Artuso’ s conviction.

In March, 1980, Artuso began serving his sentence. After
spending 20 nonths in prison, the USPC rel eased Artuso to norna
parol e, and Artuso served the remaining 40 nonths of his five-year
termof “inprisonnment” on the streets without incident. [|n March,
1985, Artuso began serving his five-year term of special parole;
Artuso was scheduled to be released fromthe jurisdiction of the
USPC i n 1990.

I n Novenber, 1988, the USPC i ssued a parol e violation warrant
alleging that Artuso had violated the conditions of his special
parol e by associating with various persons involved in crimna
activity, including Genovese crine famly head John Cotti. The
USPC revoked Artuso’'s special parole, ordered him to spend 18
months in prison, credited none of his previously served speci al
parole tinme, and i nposed a second special parole termof 42 nonths
to begi n upon conpl etion of the 18 nonths incarceration. |n May of
1990, Artuso was released fromprison and began serving his second
special parole termon the streets.

In October, 1993, a grand jury returned an i ndi ct ment chargi ng

Artuso with extortion and with associ ation with persons engaged in



crimnal activity. The FBI arrested Artuso, and shortly thereafter
the USPC i ssued a detai ner based upon the indictnent. Artuso and
the United States plea bargained. Artuso agreed to waive his right
to a hearing before the USPC and to adnmit to the USPC that he had
associated with persons engaged in crimnal activity. The
agreenent recited that the USPC s Q@uidelines provided for a
sentence of 12-16 nonths for a violation of this nature, but nmade
no nention of an additional termof special parole. Inreturn, the
United States successfully noved to dism ss the indictnent against
Artuso with prejudice.

The USPC revoked Artuso’s second special parole term ordered
that he remain incarcerated until Decenber of 1995, credited none
of his previous special parole tine spent on the street, and
inposed a third term of special parole scheduled to termnate in
May, 1997.

In March of 1995, Artuso filed a petition for a wit of habeas
cor pus seeking rel ease on the ground that the USPC | acked statutory
authority to i npose a second termof special parole after revoking
a first special parole term A magistrate judge recomended that
the application be denied, and the district court adopted the
reconmendat i on.

Fromthe record it appears that Artuso has been rel eased from
incarceration and is currently serving his third term of speci al

par ol e.



111
The United States’ first argunent is that we need not reach
the nerits of this case because Artuso agreed to abide by the
USPC s choice of punishnent in his plea agreenent. Citing United

States v. Bethany, 489 F.2d 91, 93 (5th Cr. 1974), the governnent

argues that the plea agreenent is binding upon Artuso, that he
recei ved the benefit of the bargainin the formof a dismssal with
prejudi ce of the second i ndictnent, and that he cannot now be heard
to challenge the USPC s authority to revoke his second term of
speci al parol e.

While we agree with the United States that the pl ea agreenent
is binding on Artuso, we find no statenent in that agreenent that
Artuso waived his ability to challenge the USPC s authority to
inpose multiple ternms of special parole in a habeas proceeding.
Artuso did agree to waive his right to a hearing before the USPC
and to admt that he had violated the condition of his parole
prohi biting himfromassociating with persons engaged in crim nal
activity. But the agreenent makes no nention of Artuso’ s right to
chal l enge the USPC s authority to inpose a third special parole
termafter revoking a second.

To the extent that Artuso’s habeas action sought relief from
the USPC s | atest order that Artuso be incarcerated until Decenber
of 1995, the United States’ position mght have had nerit. The
plea agreenent recited that “[a]Jccording to the [USPC s]
guidelines, the defendant my be sentenced to a range of

i nprisonnment of 12-16 nonths,” suggesting that the parties to this



contract contenpl ated that Artuso woul d spend sone additional tine
in prison. The difficulty is that Artuso’'s third term of
i ncarceration has now expired, and thus the only issue remaining
before this court is the validity of the USPC s inposition of a
third term of special parole. Nothing in the plea agreenent
suggests that Artuso and the United States had any understandi ng
regardi ng a second special parole term Accordingly, we hold that
Artuso has not bargained away his right to seek habeas relief in

this action.

|V
Relying on United States v. Holnes, 954 F.2d 270 (5th Gr.

1992), Artuso argues that the USPC | acked statutory authority to
i npose a second period of special parole after it had revoked a
first special parole term W agree.

Chevron v. Natural Resources Defense Council, Inc., 467 U.S.

837, 842-43 (1984), governs our decision in this case. 21 US. C
8 841(c), repealed, Pub. L. 98-473, Title Il, 8§ 224(a)(2), granted
the USPC the authority to inpose special parole. The USPC
promul gated regul ati ons under this statute allowing it to i npose a
second termof special parole after revoking a parolee’s first term
of special parole and requiring the parolee to spend additional
time incarcerated. 28 CF.R 88 2.52(b), 2.57(c). The USPCis the
agency charged with admnistering former section 841(c). Under

Chevron, this court may only inquire whether Congress’s intent in



passing former section 841(c) was clear and, if not, whether the
USPC s interpretation was reasonabl e.
W faced a nearly identical question in the context of a

nearly identical statute in United States v. Holnes, 954 F.2d 270

(5th Gr. 1992). The dispute in Holnes centered on whether 18
US C 8§ 3583(e)(3) allowed courts to inpose a second term of
supervi sed release after revoking an initial term of supervised
rel ease. Section 3583(e)(3) provided that a court could “revoke a
term of supervised release and require the person to serve in
prison all or part of the termof supervised rel ease wthout credit
for time previously served on post-rel ease supervision.” In
Hol nres, we held that the word “revoke” neant to “cancel or
rescind,” and therefore that section 3583(e)(3) provided courts
with no authority to i npose a second period of supervised rel ease
after revoking a first termof supervised release. Since Hol nes,
the text of section 3853(e)(3) has renai ned unchanged, but Congress
has reversed Holnes by enacting 18 U S C 8§ 3583(h), which
clarifies that a court nmay inpose another term of supervised
rel ease after each violation of a condition of supervised rel ease.

The reasoning of Holnes controls our decision in this case.
Former section 841(c) provided,

A special parole terminposed under this section . .

may be revoked if its terns and conditions are vi ol at ed.

In such circunstances the original termof inprisonnment

shal |l be increased by the period of the special parole

termand the resulting newtermof inprisonnent shall not

be dimnished by the tinme which was spent on special

par ol e. A person whose special parole term has been

revoked may be required to serve all or part of the new
term of inprisonnent.



The | anguage of fornmer section 841(c) is nearly identical to that

of section 3583(e)(3). See United States v. O Neil, 11 F.3d 292,

299 (1st Cir. 1993) (noting “the obvious simlarities in | anguage,
structure, and substance between section 841(c) and section
3583(e)(3)” in a decision disagreeing wwth Holnes). |In particular,
former section 841(c) and section 3853(e)(3) both used the term
“revoke” in identical contexts to nean cancel or rescind.
Accordi ngly, when the USPC cancels or rescinds a term of special
parole, nothing in fornmer section 841(c) provides it wth
additional authority to inpose a second term W hold that Hol nes
governs this case and conpels the conclusion that the USPC s
regul ati ons contradict the plain|anguage of fornmer section 841(c),
our “first and best resort” in the search for congressional intent.
Hol nes, 954 F.2d at 272.

We acknow edge that our decision today creates a circuit

split. In USPC v. WIllianms, 54 F.3d 820 (D.C. Cr. 1995), the

court wupheld 28 CF.R 88 2.52(b), 2.57(c) as a reasonable
interpretation of former section 841(c). The D.C. Circuit found
the phrase “new term of inprisonnent” in former section 841(c)
sufficiently anbiguous to allow the USPC to interpret these words
as allowing a termof actual incarceration plus tinme spent on the
street in the form of special parole. The WIllians court also
relied on the presunption that parole is avail abl e unl ess expressly
precl uded. Wllianms is inconsistent wth Holnes. Section
3853(e)(3) includes the phrase “to serve in prison,” and i n Hol nes

we found no anbiguity in this phrase sufficient to alter our



deci si on. No relevant difference distinguishes the phrase “to
serve in prison” and “new term of inprisonnent” for purposes of
whet her either contenpl ates a second period of conditional |iberty.
Wiile we agree that the presunption in favor of parole can be
useful in construing an anbiguous statute, we find nothing
anbi guous in fornmer section 841(c).

Two other circuits have addressed in dictumthe permssibility
of inposing a second special parole term after an initial

revocation; both foreshadowed the result reached in Wllianms. See

ONeil, 11 F.3d at 299; United States v. Gozlon-Peretz, 894 F.2d

1402, 1405 n.5 (3d Cr. 1990), anended, 910 F.2d 1152 (3d Cr.
1990), aff’d, 498 U. S 395 (1991). These cases have no
authoritative value. The O Neil court used the existence of the
USPC special parole regulations, together with the simlarity of
section 841(c) to 3853(e)(3), to support a disagreenent with Hol nes
and a conclusion that section 3853(e)(3) allowed reinposition of
supervi sed release. The O Neil <court did not consider the
possibility that the USPC regul ati ons m ght thenselves be invalid

under step one of Chevron. Gozlon-Peretz’'s discussion of the issue

consisted of a bald single-sentence dictum supported by no
citation.
Finally, we find no conflict between our decision today and

that in Muinguia v. USPC, 871 F.2d 517, 521 (5th Gr. 1989), cert.

deni ed, 493 U. S. 856 (1989). In Munguia, we relied on the USPC

regulations at issue in this case only to show that they



“channel [ ed] special parolees through” an alternative regul ation.
871 F.2d 521.

The district court’s opinion is reversed, and this case is
remanded with instructions that the district court order that

Artuso be released fromhis third term of special parole.
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