IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30588

EDWARD EARL LYND
Pl ai ntiff-Appellant,

ver sus

RELI ANCE STANDARD LI FE | NSURANCE
COVPANY; FORD BACON & DAVIS, | NC.
Def endant s- Appel | ees

Appeal fromthe United States District Court for the
Western District of Louisiana

August 30, 1996
Before GARWODOD, EM LIO M GARZA and DENNI'S, G rcuit Judges.

GARWOOD, Circuit Judge:

Bringing this action under ERISA 29 U S . C. § 1001, et seq.,
plaintiff-appellant Edward E. Lynd (Lynd) alleged in his conplaint
that the benefits he had been receiving pursuant to a long-term
disability plan were wongfully termnated. |In his appeal of the
district court’s rulings on the parties’ cross notions for summary
judgnent, Lynd presently contends that the district court reviewed
the plan adm nistrator’s decisionto term nate these benefits under
an i nappropriate standard of review, and that the grant of summary

judgnent dism ssing his suit was erroneous.



Facts and Proceedi ngs Bel ow

Lynd was enpl oyed by defendant-appel |l ee Ford, Bacon & Davis,
Inc. (FBD) on Decenber 18, 1989. In Septenber of 1990, Lynd becane
unabl e to work and began receiving short-termdisability benefits
under FBD s Enpl oyee Welfare Benefit Plan (the plan). After six
mont hs, Lynd applied for and began receiving long-termdisability
benefits. The group policy associated with this long-term
disability plan was i ssued by def endant - appel | ee Rel i ance Standard
Life I nsurance Conpany (Reliance).

Long-term disability paynents were made to Lynd for twenty-
four consecutive nonths. At the close of this two-year period, on
March 9, 1993, the plan adm nistrator term nated these paynents to
Lynd. The adm nistrator made this decision to term nate benefits
based on alimtation provision found in both the master policy and
the certificate of insurance which stated that, “Monthly Benefits
for Total Disability due to nental or nervous di sorders will not be
payabl e beyond twenty-four (24) nonths unl ess you are in a Hospital
or Institution at the end of the twenty-four (24) nonth period.”

Followng the termnation of these benefits, Lynd filed a
petition in the Fourth Judicial D strict Court of Louisiana
alleging that his disability did not result from a “nental or
nervous disorder[],” and that his benefits under the plan were
therefore wongly term nated by defendants-appellees. The action

was renoved to federal district court pursuant to 28 U.S. C. § 1331,



and the parties thereafter filed cross notions for sumary
judgnent. The district court denied Lynd’ s notion and, in granting
appel l ees’ notion, held that the plan adm ni strator had not abused
its discretion in deciding to term nate benefits.

On appeal, Lynd contends that the district court erred by
reviewing the plan admnistrator’s decision under an abuse of
di scretion standard. Lynd argues that the district court should
have reviewed the plan admnistrator’s decision de novo.
Furthernore, Lynd maintains that, regardless of the standard of
review enpl oyed, his long-termdisability benefits were wongfully
t er m nat ed.

Di scussi on

Whet her the district court enployed the appropriate standard
in reviewwng an eligibility determ nation made by an ERI SA pl an
admnistrator is a question of law. See Chevron Chem cal Co. v.
Ol, Chemcal and Atom c Wrkers Local Union 4-447, 47 F.3d 139,
142 (5th Gr. 1995). Therefore, we review the district court’s
deci si on de novo.

In Firestone Tire and Rubber Co. v. Bruch, 109 S.C. 948, 956-
57 (1989), the Suprene Court established that a denial of ERISA
benefits by a plan adm ni strator should be revi ewed de novo by the
courts unless the plan gives the admnistrator “discretionary
authority to determne eligibility for benefits or to construe the

terms of the plan.” However, it remains unclear precisely what



| anguage nust be enployed in the plan to confer such discretionary
authority upon the plan admnistrator. |In Duhon v. Texaco, Inc.,
15 F. 3d 1302 (5th Gr. 1994), this Court applied the analysis from
Bruch to the | anguage of an ERI SA pl an and hel d that de novo revi ew
was i nappropriate because:

“[I'lt is clear that the plan adm nistrator has the
discretionary authority to nmake a final and concl usive
determ nation of the claim This court has not inposed
a linguistic tenplate to satisfy this requirenent :
but in this case the plan’s plain | anguage provi des that
the adm nistrator may nmake an independent and final
determnation of eligibility.” Id. at 1305-06 (citations
omtted).!?

Additionally, we have observed that the requisite grant of
di scretionary authority cannot be inferred fromthe | anguage of an
ERI SA pl an. In Chevron Chemcal Co., supra, in the course of
hol di ng abuse of discretion was the proper standard of review, we
stated that:

“[T] he Suprene Court ‘surely did not suggest [in Bruch]
that ‘discretionary authority’ hinges on incantation of
the word ‘discretion’ or any other ‘magic word.’ Rather,
the Suprenme Court directed |lower courts to focus on the
breadth of the adm nistrators’ power—their ‘authority to
determne eligibility for benefits or to construe the
terms of the plan’. . . ’ On the other hand,
di scretionary authorlty cannot be inmplied . . . ‘an
adm ni strator has no discretionto determne eligibility

. The plan at issue in Duhon addressed the discretionary
authority of the adm nistrator in tw passages: (1) “The deci sions
of the Plan Admnistrator shall be final and conclusive wth
respect to every question which nay arise relating to either the
interpretation or admnistration of this Plan;” and (2) “After you
undergo the necessary physical exam nation(s) and upon review of
all facts in the case, the Plan Admnistrator will make the
decision to authorize or deny paynents.” 1d. at 1305.

4



or interpret the plan unless the plan | anguage expressly

confers such authority on the admnistrator.’” 47 F. 3d at

142 (citations omtted).

In the present case, however, we pretermt the i ssue regarding
whi ch standard of reviewthe district court should have enpl oyed in
reviewing the plan admnistrator’s eligibility determ nation. W
do so because, regardless of whether the district court reviewed
the admnistrator’s eligibility determnation for abuse of
di scretion or de novo, the nature of Lynd s disability conpelled
the district court to conclude that Lynd' s | ong-termbenefits under
the plan were properly term nated.?

Section 8.0 of the instant plan includes the limtation that
“Monthly Benefits for Total Disability due to nental or nervous
di sorders will not be payabl e beyond twenty-four (24) nont hs unl ess
you are in a Hospital or Institution at the end of the twenty-four
(24) nmonth period.” The parties do not dispute that Lynd remnains
di sabl ed. Neither, however, is there any suggestion that Lynd was
hospitalized or institutionalized on March 9, 1993, at the end of
the two-year period during which he received long-termdisability
benefits. Therefore, this dispute turns on the proper
characterization of Lynd's disability; specifically, it nust be

determ ned whether or not his disability constituted a “nental or

2 Lynd concedes that, if he is found to be disabled as a result
of a “nmental or nervous disorder,” then he cannot recover under the
plan; he allows that “it nakes absolutely no difference” which

standard is enployed to reviewthe adm nistrator’s determ nati on of
eligibility should his disability be so characteri zed.
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nervous disorder” within the neaning of this plan. W hold that
the district court correctly affirmed the plan admnistrator’s
determnation that Lynd's disability was due to a “nental or
nervous disorder”; therefore, the district court’s holding is
affirnmed regardless of the standard of review enployed by the
district court in reviewwng the plan admnistrator’s eligibility
determ nation

The undi sputed evidence before the district court was that
Lynd was di agnosed on Septenber 19, 1990, as suffering from*“nmajor
depressive disorder.” This diagnosis, docunented on Lynd' s
benefits claims form has remained static since that tinme.?

However, Lynd contends that this general diagnosis of his
disability—as a “mjor depressive disorder”—conports with his
claimthat his condition is physical in nature. |In support of this
position, Lynd presented to the district court the deposition

(taken well after benefits were denied) of his treating physician,

3 The follow ng characterizations of Lynd s disability were
attached to Reliance’s notion for summary judgnent:

(1) In aletter of COctober 22, 1990, Lynd's treating physician,
psychiatrist Dr. Arthur Dunont |11, described Lynd s disability as
“maj or depression’;

(2) In a letter of April 24, 1991, Dr. Dunont described Lynd' s
disability as “a severe treatnent resistant depression”;

(3) In aletter of January 14, 1992, Dr. Dunont described Lynd’' s
disability as “a severe nmmjor depressive disorder”;

(4) In aletter of May 12, 1993, Dr. Dunont characterized Lynd' s
disability as a “major depressive illness.”
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psychiatrist Dr. Dunont, in which Dr. Dunont asserted his belief

that depression is a “physical” disorder:
“Q Al right, sir. But | guess the question | am
driving at is, depression itself, that is not sonething
caused from a physical disorder itself?

A Yes, it is. Yes, it is. W think of depression as

being a chem cal inbalance. It is a malfunction in the
part of the brain that controls nood regul ation. And we
see it as usual |y an i nefficiency of t he

neurotransmtters or a relative deficit of certain
neurotransmtters and we try to treat that by utilization
of nedications that can help elevate or increase the
efficiency of the neurotransmtters.

.o Q Al right, sir. So depression in essence
results froma nervous di sorder as | understand?

A From a di sorder of the central nervous system’”

Dr. Dunmont further testified that:

“Maj or depression is a disease and it has a physiologic
basis every bit as nuch as diabetes, hypertension,
cardi onyopat hy or any other”

and that in his opinion “every nmajor depressive disorder

inplicate[s] inefficiency of neurotransmtters in the central

nervous system’”

Dr. Dunont testified regarding the synptons experienced by
Lynd as a consequence of his “nmmjor depressive disorder”

“[Lynd] reported synptons of |ack of physical stam na,
loss of energy and interest, wunable to deal wth
pressure, unable to make decisions, he had sleep
di sturbance, he would wake up in a cold sweat wth
apprehension. He had to | eave the office early one day
or went to the office early one day and found anxi ety so
great he had to | eave. He has been very anergi c neani ng
no energy and ahdonia [sic] neani ng unabl e to experience
pl easur e. He thus contacted Dr. N chols who then
referred himto ne.”



Dr. Dunont expressed the view that “resolution of M. Lynd s nmjor
depressive disorder would renove his disability.”

Dr. Dunont described hinself as “a physician who specializes
in the practice of psychiatry.” He saw Lynd on referral from
Lynd’ s regul ar physician, but received fromthe referring physician
no “docunentation” or “nmedical reports.” Wen asked if his records
reflected “whether M. Lynd had any physi cal di sorder or di seases,”
Dr. Dunont responded, “not of any consequences that woul d have been
connected with this, no.” Dr. Dunont treated Lynd wth
psychoreacti ve nedi cati on and psychot herapy.* Wen asked “You did
not conduct a physical examnation” of Lynd, Dr. Dunont
unqual ifiedly responded “No, | did not.”

This Court has not previously addressed the interpretive
issues raised by the allegation that the “physical” aspects of
“mental” illnesses necessarily inpact the construction of such
qual i fyi ng phrases as “nental or nervous disorders” used in ERI SA
pl ans. However, we find the Eighth Crcuit’s approach to be
i nstructive:

“I't would be inproper and unfair to allow experts to

define [ERI SA plan] terns that were specifically witten

for and targeted toward | aypersons. Thi s requirenent

provides a source from which we may fashion a federal

common law rule; the terns should be accorded their

ordi nary, and not specialized, neanings.

The cause of a disease is a judgnent for experts,
while laynmen know and understand synptons. Laynen

4 The nedi cation included Prozac, Well butrin, Lithium Desyrel,
Kl onopi n, Buspar, Anafranil, Depakote, Cylert, Zol oft, and Serzone.
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undoubtedly are aware that sone nental illnesses are
organi cal ly caused whil e ot hers are not; however, they do
not classify illnesses based on their origins. |nstead,
| aypersons are inclined to focus on the synptons of an
illness; illnesses whose prinmary synptons are depression,
mbood swings and unusual behavi or are comonly
characterized as nental illnesses regardless of their
cause.

: By focusing upon the disease’'s etiology, the
dlstrlct court considered factors that are inportant to
experts but not to | aypersons. The court thus failed to

exam ne the term “nental illness” as a | ayperson woul d
have, which is the exam nation we conclude ERI SA and
federal common lawrequire.” Brewer v. Lincoln National

Life Ins. Co., 921 F.2d 150, 154 (8th Cr. 1990), cert.
denied, 111 S.Ct. 2872 (1991); see al so Stauch v. Unisys
Corp., 24 F. 3d 1054, 1056 (8th Cr. 1994) (observing that
when an ERI SA pl an partici pant conpl ai ned of depression,
sl eepl essness, inpaired concentration and ot her synpt ons,
the court concluded that the participant “suffered from
what | aypersons would consider” a “nental” or “nervous”
di sorder).®

In its DI AGNOSTI C AND STATI STI CAL MANUAL OF MENTAL DI SORDERS,
the Anerican Psychiatric Associ ation (APA) acknow edges that there
is no bright-line distinction between “nental” disorders and

“physical” disorders. Nevertheless, the APA al so recogni zes that,

while “there is much ‘physical’ in ‘nental’ disorders,” the phrase
5 In identifying the “causes” and “synptons” of illnesses, it
seens that an argunent coul d al ways be fashioned that the ill ness
itself should be viewed as a “synptonf of sonme underlying
“physical” cause; this is particularly true if one is wlling to
trace the origins of theillness ad infinitum An illustration of

this is provided by Dr. Dunont’s testinony that depression
represents a “chem cal inbalance” and stens from “an inefficiency
of the neurotransmtters . . .7 The Eighth Crcuit reasonably
concludes that, within this analytical framework, laymen will | ook
to the “synptonf of an illness in order to characterize that
illness, and the synptom “depression” is indicative of a “nental”
illness.



“mental disorder” persists “because we have not found an
appropriate substitute.” American Psychiatric Association,

DI AGNOSTI C AND STATI STI CAL MANUAL OF MENTAL DI SORDERS xxi (Fourth
Edition, 1994). Accordingly, the APA has not wavered fromits
classification of Lynd' s disability—mjor depressive disorder” —
as a “nmental disorder.” Id. at 339. Thus, it is not just the |ay
popul ation that holds to the view that certain disorders are

properly and necessarily characterized as “nental disorders,” even
t hough what is thus referred to may have a “physi cal” aspect and/ or
origin, as well.

The approach taken by the NNnth Circuit in Patterson v. Hughes
Aircraft Co., 11 F.3d 948 (9th Cir. 1993), is also instructive. 1In
Patterson, the court confronted an ERI SA plan pursuant to which
benefits resulting from*“nental, nervous or enotional disorders of
any type” would be limted to two years. |d. at 949. The court
observed that the plan did not define “nental disorder,” and held
that anmbiguities in the plan were to be resolved in favor of the
pl an participant. 1d. at 950. In reaching its conclusion that
the term®“nmental disorder” was anbi guous in this context, the court
asserted its view that, when a disability was caused by

“depression,” then that disability woul d be properly characterized
as resulting froma “nental disorder”: “If Patterson’s disability
was caused solely by his depression, . . . then his condition is

subject to the two-year limtation by any possible neaning of the
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Plan’s term ‘nental disorder.’” Id. at 951.°

The court ultimately remanded the case to the district court,
concluding that, “[I]f Patterson’s headaches contributed to his
total disability, or they are either a cause or synptom of his
depression, then Patterson’s disability does not fall within the
‘mental disorder’ limtationinterpretedinhis favor.” 1d. at 951
(enphasi s added). The court reached this concl usion because the
cause of Patterson’s disability had not been determ ned. Id.”’
However, the | anguage quoted above woul d apparently sanction the

conclusion that, even if it were established that the cause of

6 The court’s view that disabilities caused by depression fal
within the classification of “mental disorders” 1is further
underscored by the foll ow ng:

“First, the Pl an does not specify whether a disability is
to be classified as ‘nmental’ by |ooking to the cause of
the disability or to its synptons. Since the anbiguity
istoberesolvedinPatterson’s favor, his disability is
not a nental disorder subject to the two-year limtation
on paynents if it is either manifested by headaches
t hough caused by depression, or caused by headaches but
mani f ested by depression.

Second, the Plan does not nake clear whether a
disability qualifies as a ‘nental disorder’ when it
results from a conbination of physical and nental
factors. Patterson’s disability may result solely from
depression, or solely from headaches, or from a
conbi nation of the two. Since this anbiguity nust al so
be resolved in Patterson’s favor, he is not wthin the
limtation for nental disorders if his disability is

caused in any part by headaches.” [1d. at 950 (citations
omtted).
! Patterson filed his claimfor benefits under the ERI SA pl an

at issue in that case “for disability benefits due to headaches.”
ld. at 949.
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Patterson’s disability was “depression”—and that Patterson’s
headaches were only a synptom of his depressi on—then Patterson’s
disability would nevertheless fail to constitute a “nental
di sorder.” W disagree with this view, particularly if the court
intended that this analysis apply not only to Patterson’s
headaches, but to all “physical” synptons of “nental” disabilities.
If we begin with the premse that the cause of a disability is
“mental ”—and the Eighth and Ninth Crcuits, as well as the Anerican
Psychiatric Association, characterize “depression” as a “nental”
di sorder—then to find that a disability falls outside of the term
“mental disorder” (as used in an ERI SA pl an) because the disability
has “physical” synptons would render the term “nental disorder”
obsolete in this context. As the ERISA plan in the instant case
pointedly refers to “nental or nervous disorders,” it would be
i nappropriate to effectively coll apse the term“nental disorder” to
include only those illnesses, if any exist, which have no
“physical” mani festations. |f the exclusion of disability, |asting
nmore than twenty-four nonths, due to “nental or nervous disorders”
is to nean anything—and we think it nust—then there is no
principled basis on which to exclude Lynd' s “major depressive
di sorders” fromthe reach of that exclusion

Lynd suffers from*®“maj or depressive disorder”. There has been
no suggestion that Lynd's major depression is in sone relevant
aspect unusual, nor that his disability is caused by anyt hi ng ot her
than this disorder. As noted, Dr. Dunont testified that
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“resolution of M. Lynd s major depressive disorder would resol ve
his disability.” Instead, Lynd maintains that his condition falls
outside the phrase “nental or nervous disorder” sinply because
“every maj or depressive disorder,” according to Lynd’ s
psychi atrist, has “physical” origins and synptons. Based on this
evidence, the district court was conpelled to affirm the plan
admnistrator’s eligibility determnation, regardless of the
standard of review enpl oyed by the district court inreviewingthis
determ nation

Accordi ngly, the judgnent of the district court is

AFFI RVED.
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