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Appeal from the United States District Court For the Wstern
District of Louisiana.

Bef ore REYNALDO G GARZA, W ENER and STEWART, Circuit Judges.

PER CURI AM

This appeal requires us to decide whether the Sentencing
@Quidelines or the Federal Rules of Crimnal Procedure, or both,
require a district court to give a crimnal defendant notice of its
intention to use a defendant's letter to the court to reject the
recommendati ons of the Presentence Report (PSR). W concl ude that
they do not and affirmthe judgnent of the district court.

I
FACTS AND PROCEEDI NGS

Def endant - Appel | ant Ronni e Kni ght escaped fromfederal prison.
About three weeks later, authorities captured Knight in a house
where he was staying with his girlfriend and sone friends. A
search of the house revealed two firearns and vari ous drugs.

Kni ght pleaded guilty to one count of escape.? The PSR

recommended that Knight be given a two-level decrease for

118 U.S.C. § 751(a).



acceptance of responsibility and that Kni ght receive no
enhancenents or upward departures. Before sentencing, and
unbeknownst to either his attorney or probation officer, Knight
wote aletter to the sentencing judge claimng that he had escaped
in order to visit his sick, dying nother. In fact, at no tine
during the escape had Knight gone to visit his nother. On the
morning of the sentencing hearing, the district court issued a
menor andum rul i ng announcing its intention to (1) deny the PSR s
recommendation for a two-level decrease for acceptance of
responsibility and, instead, (2) inpose a two-|evel enhancenent for
obstruction of justice. The four-level change from the PSR s
recomendati on neant an addition of 12 nonths to Knight's prison
term

At the sentencing hearing, defense counsel explained to the
court that he had been unaware of Knight's letter until that
nmorni ng, but that he had spoken with Knight about the matter.
Counsel expl ai ned that Kni ght had i ndeed escaped for the purpose of
visiting his nother, but that Knight had abandoned the idea,
fearing that a visit mght inplicate her in the escape. The
district court did not credit this explanation. Knight's attorney
al so stated several tines to the court that he had been surprised
by the matter of the letter and thus had conpleted no | egal
research. The district court sentenced Knight to 30 nonths in
prison, the maxi mumsentence all owed for Knight's offense | evel and
crimnal history. Knight's attorney's objection to the denial of

a decrease for acceptance of responsibility and to the increase for



obstruction of justice was to no avail, and this appeal ensued.
|1
DI SCUSSI ON

The sole issue before us on this appeal is whether the
Sentencing Guidelines and Fed. R CrimP. 32(a), or either of them
require a district court to give a crimnal defendant notice of its
intention to use his letter to the court as the basis for rejecting
the recommendati ons of the PSR Al though the governnent contends
that Knight failed to object on these grounds in the district
court, we hold that defense counsel's objection, when considered in
light of the entirety of the sentencing transcript, fairly included
the ground of lack of notice. W therefore review this issue of
| aw de novo.

Kni ght argues that the district court's failure to provide
him notice of its intention to reject the PSR s recommendation
regardi ng acceptance of responsibility and to enhance his sentence
for obstruction of justice violated both Rule 32(a)(1) and U.S. S. G
8§ 6A1.3. Knight relies on Burns v. United States,? which held that
a district court nust provide the defendant notice of its intention
to "depart upward on a ground not identified as a ground for upward
departure either in the presentence report or in a prehearing
subm ssion by the Governnent.":3 Knight argues that little
functional difference exists between an upward departure and an

enhancenent, and that Burns therefore should require noticeinthis

2501 U.S. 129, 111 sS.Ct. 2182, 115 L.Ed.2d 123 (1991).
3501 U. S. at 138, 111 S. . at 2187.
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case as well.*

The First and Eighth Crcuits have squarely held that district
courts need not provide such notice.® Acircuit split was narrowy
averted on this issue, when a Seventh Circuit panel split one to
one on the enhancenent i ssue, with Judge Posner casting his vote on
other grounds.® A clear circuit split does exist, however, on the
gquestion whether a defendant is entitled to notice of a district
court's intention to deny a reduction recommended in the PSR’

This case presents both the denial of a reduction issue and
the granting of an enhancenent issue. The opinions in the cases

cited above fully articulate the wvarious argunents on these

4Kni ght does not invoke the Due Process Cl ause and thus we
expressly decline to consider any constitutional issue in this
appeal .

SUnited States v. Adipietro, 983 F.2d 1468, 1473 (8th
Cir.1993); United States v. Canada, 960 F.2d 263, 265-68 (1st
Cir.1992).

SUnited States v. Jackson, 32 F.3d 1101 (7th Cr.1994); see
also United States v. Zapatka, 44 F.3d 112 (2d Cir.1994) (holding
that, at Ileast where the PSR cites an inapposite uidelines
provi si on, a defendant nust be given notice of the district court's
intention to enhance on the basis of a different section that
actually does apply, but stressing the unique character of the
case).

‘Conpare United States v. Patrick, 988 F.2d 641, 644-46 (6th
Cir.1993) (relying on the fact that the defendant bears the burden
of proving entitlenent to a reductionto hold that a district court
need not give notice of its intent to deny a reduction reconmended
in the PSR), cert. denied, --- US ----, 114 S C. 136, 126
L. Ed. 2d 99 (1993) and United States v. MLean, 951 F. 2d 1300, 1202-
03 (D.C.Cir.1991), cert. denied, 503 U. S. 1010, 112 S.Ct. 1775, 118
L. Ed. 2d 433 (1992) (sane) with United States v. Brady, 928 F.2d
844, 848 (9th Cir.1991) ("The trial court's denial of the two-Ievel
reduction in offense level, without notice to [the defendant] of
its intent to deny the reduction, deprived [the defendant] of an
adequate opportunity to present information to the court on his
acceptance of responsibility") (alterations added).
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questions. As these opinions nmake clear, the decisions depend in
part on the confidence one has in the abilities of the average
defense counsel, as well as whether one believes that the
enhancenent and reduction factors specified in the Guidelines are
sufficiently wunconplicated to allow counsel to prepare for
sentenci ng Wi thout specific notice a district court's intentionto
di sregard t he reconmendati ons of the PSR At | east under the facts
and circunstances of this case, we find nore convincing the views
of those circuits which do not require notice.

Al t hough Knight is correct that little functional difference
exi sts anong an upward departure, an enhancenent, and a denial of
a reduction, the differences in formand in nane are designed with
notice considerations in mnd. The Quidelines thenselves specify
grounds for enhancenent and deduction. In contrast, "[Db]ecause the
CGui delines place essentially no limt on the nunber of potenti al
factors that may warrant a departure ... nooneis inapositionto
guess when or on what grounds a district court mght depart."8

We hold that, at least if the defendant has actual know edge
of the facts on which the district court bases an enhancenment or a
deni al of a reduction, the Sentenci ng Qui delines thensel ves provi de
notice of the grounds relevant to the proceeding sufficient to
satisfy the requirenents of Rule 32 and U S.S.G 8§ 6A1.3. W do
not believe that the Guidelines thensel ves are too conplicated, or
that the average defense counsel is insufficiently skilled, to

render adequate preparation unduly difficult wthout specific

8Burns, 501 U.S. at 136-37, 111 S.C. at 2186.
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notice of all grounds for an enhancenent or for a denial of a
reduction. As the governnent argues in its brief to this court,
under certain circunstances providing notice will be inpossible,
such as when a defendant obstructs justice by |lying at a sentencing
hearing in an attenpt to induce | eniency. We do believe that
requi ring prehearing notice of intent to depart fromthe PSR in any
way would unduly elevate the PSR to a virtually conclusive
docunent. The PSR is often conclusive, but final decision-nmaking
power nust, nonetheless, reside with the district court, and the
court nust have sufficient flexibility to deal with factors not
covered in the PSR or arising after its witing. The Cuidelines
t hensel ves put defense counsel on notice that all possible grounds
for enhancenent or reduction are on the table at a sentencing
hearing. That notice satisfies Rule 32(a) and U S.S. G § 6AL. 3.

W have little doubt that Knight knew of the letter he
aut hor ed. Had he told his attorney of its existence, its
signi ficance woul d have been readily apparent. Knight chose not to
do so, and he nust bear the consequences of his own choi ce.

For the forgoing reasons, the judgnent of the district court

i s AFFI RMVED.



