IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30481

Cl GNA HEALTHPLAN OF LOUI SI ANA, | NC.; CONNECTI CUT
GENERAL LI FE | NSURANCE CO.,

Pl ai ntiffs-Appellees,

ver sus

STATE OF LQOU SI ANA, Ex Rel. RICHARD P. | EYOUB, Attorney Ceneral,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

April 30, 1996

Bef ore REYNALDO G GARZA, W ENER, and STEWART, Circuit Judges.
WENER, Circuit Judge:

Pl ai ntiffs-Appell ees Cl GNA Heal t hpl an of Loui siana (Cl GNA) and
Connecticut General Life Insurance Conpany (CGEIC) filed suit
agai nst Def endant - Appel | ant the State of Louisiana, ex rel. R chard
P. leyoub, Attorney General?! (leyoub), seeking inter alia (1) a

Y1'n their conplaint, CIGNA and CGLIC nanme |eyoub, acting in
his official capacity, as the defendant in this action
Nevert hel ess, |eyoub contends that the El eventh Amendnent bars the
suit. The district court rejected this argunent out of hand,
characterizing it as “patently without nerit.” W agree with the
court's assessnent of this issue, as it is well established that
the federal courts have jurisdiction to hear suits against state
officials where, as here, the plaintiffs seek only prospective
declaratory or injunctive relief to prevent a continuing violation



decl aratory judgnent hol ding that Louisiana's Any WIIling Provider
statute? is preenpted by the Enployee Retirenent |ncone Security
Act (ERISA)3 and (2) an injunction prohibitingthe commencenent of
any action against themfor alleged violations of the Any WIIling

Provider statute.* The district court granted summary judgnent

of federal law. See, e.qg., Shawv. Delta Air Lines, Inc., 463 U S
85, 96 n.14, 103 S. . 2890, 77 L. Ed. 2d 490 (1983); Saltz v.
Tenn. Dep't of Enploynent Sec., 976 F.2d 966 (5th Cr. 1992);
Brennan v. Stewart, 834 F.2d 1248 (5th Cr. 1988).

Qur conclusion is unaffected by the Suprene Court's recent
decision in Semnole Tribe of Florida v. Florida, 1996 WL. 134309
(U.S. May 27, 1996) (5-4 decision). There, a sharply divided court
held that suits against state officials for prospective injunctive
relief are barred “where Congress has prescribed a detailed
remedial schenme for the enforcenent against a State of a
statutorily created right.” 1d. at *16. Here, CIGNA and CA.lI C do
not seek to enforce against Louisiana any cause of action created
by Congress; and no congressionally mandated renedial schene is
i npl i cat ed. Instead, CIGNA and CGE.IC seek only to prevent a
Loui siana official from violating the Supremacy C ause of the
United States Constitution by encroaching on legal terrain that
Congress has properly deened preenpted. Accordingly, the Court's
holding in Sem nole does not apply to the circunstances of this
case; and we affirmthe district court's determ nation that the
El event h Amendnent does not proscribe this suit.

The district court also rejected I eyoub's contention that this
action is barred by the Anti-Injunction Act. As the Anti-
I njunction Act prohibits a federal court from staying a pending
state court proceeding, and as Cl GNA and CGLI C seek no such stay,
we affirmthe district court's holding on this issue. See, e.q.,
B & A Pipeline Co. v. Dorey, 904 F.2d 996, 1001 n.15 (5th Gr.
1990) (citing Donbrowski v. Pfister, 380 U S. 479, 85 S. Ct. 1116,
14 L. Ed. 2d 22 (1965)).

2See LA. Rev. STAT. AW. 8§ 40:2202(5)(c) (West 1992) (“No
i censed provider, other than a hospital, who agrees to the terns
and conditions of the preferred provider contract shall be denied
the right to becone a preferred provider to offer health services
wthin the [imts of his license.”).

3See 29 U.S.C.S. 88 1001 et seq. (Law. Co-op 1990 & Supp
1995) .

4CI GNA and CGLI C al so sought declaratory and i njunctive reli ef
on the theory that the Any WIlling Provider statute violates the
Due Process cl ause of the United States Constitution. The district
court dism ssed the due process claimfor failure to state a claim
CIGNA and CALIC do not challenge this ruling on appeal.



declaring that ERI SA preenpts the Any WIling Provider statute
insofar as it applies tothird party adm nistrators and health care
pl ans that provide services to ERISA-qualified benefit plans, and
i ssued an injunction barring enforcenent of the statute against
CIGNA and CELIC. Concluding that the Any WIling Provider statute
relates to enployee benefit plans within the neaning of ERI SA's
preenption clause,® and that the statute is not exenpted from
preenption by ERI SA's insurance savings clause,® we affirm
l.
FACTS AND PROCEEDI NGS

A FACTS

1. The Any WIlling Provider Statute

In 1984, in an attenpt to reduce health care costs w thout

jeopardizing the quality of care received by patients,’” the

Loui si ana | egi slature enacted the Health Care Cost Control Act (the

Act).® The Act specifically authorizes the formation of preferred
provi der organi zations (PPGs), which are defined as “contractual

agreenents between a provider or providers and a group

pur chaser or purchasers to provide for alternative rates of paynent

Lo The definitional section of the Act contains a

definition of “group purchaser,” then follows the definition with

an illustrative list of sone of the types of entities that may be

°See 29 U.S.C.S. § 1144(a) (Law. Co-op 1990).

6See 29 U.S.C. S. § 1144(b)(2)(A) (Law. Co-op 1990) (providing
that, with limtations irrelevant to the instant appeal, “nothing
in this title shall be construed to exenpt or relieve any person
fromany |aw of any state which regul ates insurance, banking, or
securities”).

‘See LA. Rev. STAT. ANN. § 40: 2201(A) (West 1992).

8See LA. ReEv. STAT. ANN. 88 40: 2201 et seq. (West 1992 & Supp
1996) .

%A REV. STAT. ANN. § 40:2202(5) (West 1992).
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included in that category.? According to the Act, “group
purchasers” may include “[e]ntities which contract for the benefit
of their insured, enployees, or nenbers”!!; and “[e]ntities which
serve as brokers for the formation of [contracts with providers],
i ncluding health care financiers, third party adm nistrators,
or other internediaries.”?!?
The Any WIling Provider statute, which is incorporated as 8§
2202(5)(c) of the Act, mandates that “[n]Jo |licensed provider
who agrees to the ternms and conditions of the preferred provider
contract shall be denied the right to beconme a preferred
provi der.” 3 According to an advisory opinion issued by the
Loui siana Attorney General's office in February 1993, the arbitrary
exclusion froma PPO of a |licensed physician who is “wlling and
able to accede to the terns and conditions of the preferred
provi der contract” constitutes both a violation of the Any WIling
Provi der statute and an unfair trade practice under Loui siana | aw.
2. The Parties

10Section 2202(3) of the Act reads:
“Goup purchaser” shall nean an organi zation or entity
which contracts with providers for the purpose of
establishing a preferred provider organization. “Goup
purchaser” may i ncl ude:
(a) Entities which contract for the benefit of their
insured [sic], enployees, or nenbers such as insurers,
sel f-funded organizations, Taft-Hartley trusts, or
enpl oyers who establish or participate in self funded
trusts or prograns.
(b) Entities which serve as brokers for the formati on of
such contracts, including health care financiers, third
party adm ni strators, providers, or other internediaries.
See LA ReEv. STAT. ANN. § 40:2202(3) (West 1992).

A Rev. STAT. ANN. 8 40:2202(3)(a).

2l A, Rev. STAT. ANN. 8 40:2202(3)(b).

BLA. Rev. STAaT. ANN. 8 40:2202(5) (c).

14See Op. Att'y Gen. No. 92-824 (Feb. 8, 1993).
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Both CIGNA and CALI C constitute “group purchasers” under the
terms of the Act. CIGNA is a licensed health maintenance
organi zation (HMO) that provides prepaid health care coverage to
enrol | ed subscri bers —including the sponsors of ERI SA-qualified
enpl oyee benefit plans —by contracting with sel ected physi ci ans,
hospi tal s, and other health care suppliers (collectively,
provi ders). The chosen providers agree to conply with CIGNA s
quality control requirenents and to offer health care services to
Cl GNA' s subscribers at a discounted rate.

In Louisiana, CIGNA's provider network is marketed by CGLIC,
a licensed health insurer. CGLIC also contracts with CIGNA for the
right to use the provider network in conjunction with the insured
and self-funded health benefit plans that CA.IC offers to, and
admnisters for, its clients. Like CIGNA's subscribers, CGIC s
clients include the sponsors of ERI SA-qualified enployee welfare
benefit pl ans.

3. | npact of the Any WIlling Provider Statute

In 1994, CIGNA notified one of the physicians on its provider
network, Dr. Ronald Sylvest, that his contract was being
termnated. Dr. Sylvest sued CIGNA, alleging that his term nation
violated the Any WIIling Provider statute. After a tenporary
restraining order was i ssued against ClGNA the parties reached a
settlenent; and the suit was di sm ssed.

Since the dismssal of the Sylvest suit, CIGNA has received
statutory notice fromthe Attorney General's office that a forma
conpl aint has been filed by a doctor charging that Cl GNA viol ated
the Any WIlling Provider statute by rejecting his application to
its provider panel. Moreover, ClIGNA has received, and would |ike
to reject, applications from a nunber of physicians seeking
inclusion in its network of providers.

B. PROCEEDI NGS

In an effort to free thenselves fromthe threat of suit for

5



the violation of the Any WIling Provider statute, CIGNA and CGE.l C
brought this action against leyoub in federal district court,
seeking inter alia (1) a declaratory judgnent hol ding that the Any
WIlling Provider statute is preenpted by ERISA;, and (2) an
i njunction prohibiting the coomencenent of any action agai nst them
for alleged violations of the Any WIlling Provider statute. The
district court granted sunmary judgnent declaring that ERI SA
preenpts the Any WIlling Provider Statute insofar as it relates to
third party admnistrators and health care plans that provide
services to ERI SA-qualified benefit plans, and i ssued an i njunction
barring I eyoub fromenforcing the statute against Cl GNA and CG.I C.
| eyoub tinely appeal ed.
.
ANALYSI S

A STANDARD OF ReEVI EW

When reviewi ng a grant of summary judgnent, we view the facts
and inferences in the light nost favorable to the non-noving
party!; and we apply the sane standards as those governing the
trial court in its determnation.?® Summary judgnent nust be
granted if a court determnes "that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgrment as a matter of law "/
B. ERI SA PREEMPTI ON'8

15See Cavallini v. State FarmMiut. Auto Ins. Co., 44 F.3d 256,
266 (5th Gir. 1995).

%See Neff v. Am Dairy Queen Corp., 58 F.3d 1063, 1065 (5th
Cr. 1995), cert. denied, 116 S. C. 704 (1996).

YFep. R CQv. P. 56(c).

18] eyoub contends that we may not address the substantive
i ssues of this case, as CIGNA and CA.I C | ack standi ng and no active
justiciable controversy exists. W agree with the district court's
conclusion that these argunents are neritless, and we approve the
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1. Pr eenpti on Doctri ne

The first question we nust address is whether the Any WIling
Provider statute is preenpted pursuant to 8 514(a) of ERI SA
Section 514(a) states that ERI SA "shall supersede any and all State
| aws insofar as they may now or hereafter relate to any enpl oyee
benefit plan" that is covered by the federal statute.?® Courts have
interpreted this preenption clause broadly, observing that its
del i beratively expansi ve | anguage was designed "to establish .
pl an regul ati on as exclusively a federal concern."?°

The Suprenme Court has given the phrase "relate to" a "broad
conmon- sense neaning."?? A state lawrelates to an ERISA plan "in
the normal sense of the phrase if it has connection with or

reference to such a plan."?? A state law can relate to an ERI SA

plan even if that |aw was not specifically designed to affect such
plans, and even if its effect is only indirect.?® |f a state |aw
does not expressly concern enpl oyee benefit plans, it will still be
preenpted insofar as it applies to benefit plans in particular
cases.?* O particular significance to our analysis today is the

reasoning set forth in the court's opinion. See C GNA Healthplan
of louisiana, Inc. v. State of Louisiana, ex rel. Richard P.
| eyoub, 883 F. Supp. 94 (M D. La. 1995).

See 29 U.S.C.S. 8§ 1144(a).

2 ngersoll -Rand Co. v. MC endon, 498 U. S. 133, 138, 111 S.
. 478, 112 L. EdJ. 2d 474 (1990) (internal quotations and
citations omtted).

21Pi | ot Life Ins. Co. v. Dedeaux, 481 U S. 41, 47, 107 S. C
1549, 95 L. Ed. 2d 39 (1987).

2Ghaw, 463 U.S. at 96-97 (enphasis added).

28See Rozzell v. Security Services, Inc., 38 F.3d 819, 821 (5th
Cr. 1994) (citing Pilot Life, 481 U S. 41).

24See Sommers Drug Stores Co. Enpl oyee Profit Sharing Trust V.
Corrigan Enter., Inc., 793 F. 2d 1456 (5th Cr. 1986), cert. deni ed,
479 U. S. 1034, and cert. denied, 479 U S. 1089 (1987).
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fact that the Suprene Court has repeatedly held that ERI SA preenpts
“state laws that mandat[e] enployee benefit structures or their
adm ni stration.”?®

Nevert hel ess, ERISA preenption is not without limts. The
Suprene Court has cautioned that "[s]one state actions nmay affect
enpl oyee benefit plans in too tenuous, renote, or peripheral a
manner to warrant a finding that the law 'relates to' the plan."?2¢
A unani nous Suprene Court has recently held in this regard that
ERI SA does not preenpt state laws that have “only an indirect
econom c effect on the relative costs of various health insurance

packages” available to ERI SA-qualified plans.?

ERISA itself contains provisions which limt the scope of
preenption. 28 For the purposes of the instant appeal, it is
rel evant that under 8§ 514(b)(2)(A) of ERI SA, preenption stops short
of “any law of any State which regul ates insurance.”?°

2. Application of 8 514(a) to the Instant Appeal

As discussed above, 8§ 514(a) of ERISA provides for the
preenption of state laws that either refer to or have a connection

2’New York State Conference of Blue Cross & Blue Shield Plans
v. Travelers Ins. Co., 115 S Ct. 1671, 1678, 131 L. Ed. 2d 695
(1995) [hereinafter Travelers] (citing Shaw, 463 U. S. 85; EMC Corp.
v. Holliday, 498 U.S. 52, 111 S. C. 403, 112 L. Ed. 2d 356 (1990);
Al essi v. Raybestos-Manhattan, Inc., 451 US. 504, 101 S. Ct. 1895,
68 L. Ed. 2d 402 (1981)).

26Shaw, 403 U.S. at 100 n. 21.

2'Travel ers, 115 S. C. at 1680 (discussing New York statute
requi ring hospitals to collect surcharges frompatients covered by
comercial insurers but not from patients insured by a Blue
Cross/Blue Shield plan) (enphasis added).

285ee 29 U.S.C.S. § 1144(b) (Law. Co-op 1990 & Supp. 1995).

2See 29 U.S. C. 8§ 1144(b)(2)(A); see also Travelers, 115 S. .
at 1675.




with an ERI SA-qualified plan.3® The Any WIlling Provider statute
qualifies for preenption on both counts. First, it refers to
ERI SA-qual i fied pl ans. More specifically, the statute requires
that all Ilicensed providers “who agre[e] to the terns and
conditions of the preferred provider contract” nmust be accepted as
providers in the PPO.3* Under the terns of the Act, a preferred
provi der contract constitutes an agreenent “between a provider or
providers and a group purchaser or purchasers to provide for

alternative rates of paynent specified in advance for a defined
period of time.”?* The Act specifically provides that group
purchasers may include entities, such as “Taft-Hartley trusts or
enpl oyers who establish or participate in self funded trusts or
prograns, "3 which “contract [with health care providers] for the
benefit of their . . . enployees.”3* @Gven that these enunerated
entities constitute ERI SA-qualified plans,®* the Act, and through

0See, e.g., Travelers, 115 S. C. at 1677; Dist. of Col unbi a
V. Greater Washington Bd of Trade, 506 U. S. 125, 113 S. Ct. 580,
121 L. Ed. 2d 513 (1992); Shaw, 463 U.S. at 96-97.

31See LA. Rev. STAT. ANN. 8§ 40:2202(5)(c).
32See LA. Rev. STAT. ANN. 8§ 40:2202(5)(a) (enphasis added).
3See LA, Rev. STAT. ANN. 8§ 40:2202(3)(a).

4See id. (“'Goup purchaser' may include: . . . Entities
whi ch contract for the benefit of their insured [sic], enployees,
or menbers such as insurers, self-funded organizations, Taft-
Hartley trusts, or enployers who establish or participate in self
funded trusts or prograns.”) (enphasis added). W note that the
statute would be considerably clearer if it had been drafted as
follows: “'Goup purchaser' may include: . . . Entities (such as
insurers, self-funded organizations, Taft-Hartley trusts, or
enpl oyers who establish or participate in self funded trusts or
prograns) which contract for the benefit of their insured [sic],
enpl oyees, or nenbers.”

#®See 29 U.S.C.S. 8§ 1002(1)(A (Law. Co-op 1992) (defining an
enpl oyee wel fare benefit plan as “any plan, fund, or programwhich
is . . . maintained by an enployer . . . to the extent that

9



it the Any WIling Provider statute, expressly refers to ERI SA
pl ans.

Moreover, the statute “relates to” ERI SA plans in the sense
that it is connected with such plans. The Suprene Court has
enphasi zed that preenption is appropriate on this ground when
statutes “nmandat| €] enpl oyee benefit structures or their
adm nistration.”® |In the instant case, ERI SA plans that choose to
of fer coverage by PPCs are limted by the statute to using PPOs of
a certain structure — i.e., a structure that includes every
wlling, |icensed provider. Stated another way, the statute
prohi bits those ERI SA plans which el ect to use PPGs fromsel ecting
a PPO that does not include any willing, |icensed provider. As
such, the statute connects with ERI SA pl ans.

Neither is it of any consequence that plans m ght not choose
to offer coverage by PPGs: It is sufficient for preenption
purposes that the statute elimnates the choice of one nethod of

such plan, fund, or program. . . is maintained for the purpose of
providing for its participants . . . nedical . . . care or benefits
. . . ."7); see also 29 U S CS 8§ 1002(1)(B) (Law. Co-op 1992)
(including in the definition of enployee welfare benefit plans
prograns providing “any benefit described in section 302(c) of the
Labor Managenent Relations Act”). The referenced section of the
Labor Managenent Rel ations Act provides for the establishnent of
Taft-Hartley trusts. See 29 U.S.C.S. 8 186(c) (Law. Co-op 1993);
Lickteig v. Business Men's Assurance Co. of Am, 61 F.3d 579, 581
n.3 (8th Gr. 1995).

36\ recogni ze that in holding that the statute refers to ERI SA
pl ans, we rely heavily on | anguage that is found not in the text of
the statute itself, but rather in the surroundi ng provisions of the
Act that define the key terns of the statute. As these provisions
are indispensable to the interpretation and application of the
statute, we cannot separate the references to ERISA in those
provi sions fromsuch references in the statute itself.

3’See Travelers, 115 S. . at 1678.

10



structuring benefits.®® The fact that neither CIGNA nor CGIC is
itself an ERISA plan is |ikew se inconsequential: By denyi ng
i nsurers, enployers, and HM3s the right to structure their benefits
in a particular manner, the statute is effectively requiring ER SA
plans to purchase benefits of a particular structure when they
contract with organi zations like CIGNA and CAIC.* |In that regard,
the statute “bears indirectly but substantially on all insured
pl ans, "% and is accordingly preenpted by ERI SA #

leyoub and amci curiae* strenuously argue that this

%See, e.g., Aessi, 451 U S. at 524 (discussing a state
statute that banned pension benefit offsets based on workers
conpensati on awards, and holding that the statute related to ERI SA
pl ans pursuant to 8 514(a) because it “elimnate[d] one nethod for
calculating . . . benefits . . . that is permtted by federa
law’); see also FEMC Corp., 498 U S. at 60 (holding that statute
related to ERISA plans pursuant to 8 514(a) because it
“prohibit[ed] plans from being structured in a manner requiring
rei mbursenent in the event of a recovery froma third party”).

3¥See Metropolitan Life Ins. Co. v. Mssachusetts, 471 U. S
724, 105 S. C. 2380, 85 L. Ed. 2d 728 (1985) (holding that a
statute “relates to” ERI SA plans for the purposes of preenption if
it “requires [the plans] to purchase the . . . benefits specified
in the statute when they purchase a certain kind of conmmon
i nsurance policy.”).

0See Metropolitan Life, 471 U.S. at 739.

“Cf. Stuart Crcle Hosp. Corp. v. Aetna Health Managenent, 995
F.2d 500, 502 (4th Gr.) (holding that Virginia statute prohibiting
i nsur ance conpani es from unreasonably di scrim nating in
establishing PPOs is covered by ERISA' s preenption provision
because it “restricts the ability of an insurance conpany to limt
the choice of providers that otherwise would confine the
participants of an enpl oyee benefit plan to those preferred by the
insurer”) (also holding that the statute was saved from preenption
by ERI SA' s i nsurance savings clause), cert. denied, 114 S. . 579
(1993); Blue Cross and Blue Shield of Atlanta v. Ni el sen, No. CV-
94-1-1265-S, 1996 U.S. Dist. LEXIS 1970 (Jan. 31, 1996) (hol ding
that Al abama's equivalent of the Any WIlling Provider statute is
preenpt ed by ERI SA).

22N brief was filed in support of leyoub's position by the
Louisiana State Medical Society and the Louisiana Denta

11



conclusion is barred by the Suprene Court's recent decision in New
York State Conference of Blue Cross & Blue Shield Plans v.
Travelers Ins. Co.,* which was decided shortly after the district

court issued its opinion in the instant case. |In Travelers, the
Court held that ERI SA does not preenpt a New York statute that
requires hospitals to collect surcharges from patients covered by
comercial insurers, but not frompatients insured by Blue Cross &
Blue Shield plans. The plaintiffs in Travel ers argued that the New
York statute was preenpted by ERI SA because it “make[s] the Bl ues
nmore attractive (or less unattractive) as insurance alternatives
and thus ha[s] an indirect economc effect on choices nmade by

i nsurance buyers, including ERISA plans.”*  The Suprene Court
di sagreed, holding that statutes that have “only an indirect
econom c effect on the relative costs of various health insurance
packages”* available to ERI SA plans are not preenpted by ERI SA
The Court reasoned that “[a]n indirect econom c influence

does not bind plan adm nistrators to any particul ar choice.”* The
Court al so enphasized the limted nature of its hol ding:

[We do not hold today that ERI SA preenpts only direct
regul ation of ERISA plans, nor could we do that wth
fidelity to the views expressed in our prior opinions on
the matter. We acknowl edge that a state |aw m ght
produce such acute, albeit indirect, economc effects, by
intent or otherwise, as to force an ERI SA plan to adopt
a certain schene of substantive coverage . . . and that
such a state |law m ght indeed be preenpted under 8§ 514.
But as we have shown, New York's surcharges do not fal

into [that] category; they affect only indirectly the
prices of insurance policies, aresult no different from

Associ ation acting as am ci curi ae.
43115 S. . 1671.
“See id. at 1679 (enphasis added).
41 d. at 1680.
“°1d.
12



myriad state laws in areas traditionally subject to | ocal
regul ation . ar

Unli ke the New York statute at issue in Travelers, Louisiana's
Any WIlling Provider statute specifically nmandates that certain
benefits available to ERISA plans nust be constructed in a
particul ar manner. |In other words, the Louisiana statute does not
merely raise the cost of the inplicated benefits; it delineates
their very structure. As such, the statute falls outside the
purview of the limted Travelers holding: The Court there
repeatedly recognized that ERISA preenpts “state |aws that
mandat [ e] enpl oyee benefit structures.”*® Accordingly, we hold that
the Travelers decision |eaves undisturbed our conclusion that
Loui siana's Any WIlling Provider statute is preenpted by ERI SA

3. The | nsurance Exception

Determning that the Louisiana statute “relates to” ERISA
plans and is therefore covered by ERISA' s broad preenption
provi sion does not conplete our inquiry. W& must next consider
whet her the statute i s nonethel ess saved from preenption by one of
the exceptions enbodied in ERI SA' s savings clause. This cl ause
provides that “nothing in this title shall be construed to exenpt
or relieve any person from any |law of any State which regul ates
i nsurance, banking, or securities.”* In Metropolitan Life

| nsurance Co. v. Massachusetts,® the Suprenme Court delineated the

requi renents that a statute nust neet to cone within the insurance
facet of the savings clause. As we have noted in prior opinions,

471d. at 1683 (enphasis added) (citations omtted).

481 d. at 1678; see also id. at 1679 (distinguishing New York
law from preenpted laws on ground that it “does not bind plan
admnistrators to any particular choice”); id. at 1681.

4929 U.S.C.S. 8§ 1144(b)(2)(A) (enphasis added).
50471 U.S. 724.
13



the Court took a conjunctive two-step approach:

First, the court determ ned whether the statute in
question fitted the common sense definition of insurance
regul ati on. Second, it looked at three factors: (1)
Whet her the practice (the statute) has the effect of
spreading the policyholders' risk; (2) whether the
practice is an integral part of the policy relationship
bet ween the insurer and the insured; and (3) whether the
practice is limted to entities wthin the insurance
i ndustry. If the statute fitted the comon sense
definition of insurance regul ati on and the court answered
“yes” to each of the questions in the three part test,
then the statute fell wthin the savings cl ause exenpti ng
it from ERI SA preenption. 5t

Thus, if a statute fails either to fit the common sense definition
of insurance regulation or to satisfy any one el enent of the three-
factor Metropolitan Life test, then the statute i s not exenpt from

preenption by the ERI SA i nsurance savi ngs cl ause. %2
When we begin to apply that test to Louisiana's Any WIIling
Provider Statute, we may start and finish with the third factor of

the Metropolitan Life test: On its face, Louisiana's statute
obviously is not “limted to entities within the insurance
i ndustry.” Even though the statute lists insurers as one group

covered by its terns, it also specifies, in a non-exclusive list,
that it applies to “sel f-funded organi zati ons, Taft-Hartley trusts,
or enpl oyers who establish or participate in self funded trusts or
prograns,”® as well as “health care financiers, third party
adm ni strators, providers, or other internediaries.”> As the
statute fails to neet the third factor of the Metropolitan Life

Tingle v. Pac. Miut. Ins. Co., 996 F.2d 105, 108 (5th Cr.
1993) (citations omtted) (enphasis added); see also NGS Am, Inc.
v. Barnes, 998 F.2d 296, 299 (5th G r. 1993).

2See Tingle, 996 F.2d at 108; NGS Am, 998 F.2d at 299.

S8LA. ReEV. STAT. ANN. 40:2202(3)(a).
S4LA. ReEv. STAT. ANN. 40:2202(3)(b).
14



test,> we affirmthe district court's holding that the statute is
not saved frompreenption by the i nsurance exception of 8 514(b) of
ERI SA.
L1,
CONCLUSI ON

For the foregoing reasons, we affirm the district court's
grant of summary judgnent declaring that ERI SA preenpts the Any
WIlling Provider Statute insofar as it relates to third party
admnistrators and health care plans that provide services to
ERI SA-qual i fied benefit plans. W also affirmthe court's grant of
an injunction barring leyoub from enforcing the statute against
Cl GNA and CGLI C.
AFFI RVED,

5See Iron Wrkers M d-South Pension Fund v. Terotechnol ogy
Corp., 891 F.2d 548 (5th Cir.), cert. denied, 497 U S. 1924 (1990).
As di scussed above, having determned that the statute fails to
meet one elenent of the Mtropolitan Life test, we need not
consi der whether the statute nmeets the other el ements.
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