United States Court of Appeals,
Fifth Grcuit.
No. 95-21066.

Bernard M BARRETT, Jr., MD.; Pl astic & Reconstructive
Surgeons, P. A, Plaintiffs-Appellants,

V.

UNI TED STATES of Anerica, et al., Defendants,

UNI TED STATES of Anerica, Defendant- Appell ee.
Nov. 27, 1996.

Appeal from the United States District Court for the Southern
District of Texas.

Before POLI TZ, Chief Judge, and SM TH and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Plaintiffs-Appellants Bernard M Barrett, Jr., MD., and
Plastic and Reconstructive Surgeons, P.A , appeal the district
court's judgnent denying them actual and punitive danages for the
unaut hori zed di sclosure by the Internal Revenue Service of certain
return information in violation of 26 U S C 88 6103(k) and
7431(b). The court held that Appellants had denonstrated neither
that they suffered harmas a result of the unauthorized discl osure
nor that the conduct of the IRSwas wllful or grossly negligent so
as to justify an award of punitive danmages. Alternatively, the
court held that even if Appellants had made the requisite show ng
for punitive danages, the plain |anguage and structure of 26 U. S. C
8§ 7431(c) prohibits their award in the absence of actual danmages.
I nsofar as we affirmthe court's decision that Appellants failed to
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prove actual damages under 26 U S.C. 8§ 7431(c)(1)(B)(i) and
punitive danmages under 26 U S. C. 8§ 7431(c)(1)(B)(ii), it is
unnecessary to resolve the statutory interpretation issue whether
26 U.S.C. 8 7431(c) authorizes an award of punitive danages where
actual damages have not been shown.
| . FACTS!

The saga of Dr. Barrett continues.? Bernard M Barrett, Jr.,
MD. is the president and sole owner of Plastic & Reconstructive
Surgeons, P.A ("PARS"). In 1979, the Internal Revenue Service
began an audit of Dr. Barrett's personal and corporate tax returns
for the years 1976, 1977, and 1978. Wwen the initial investigation
reveal ed a di screpancy of $100, 000 between Dr. Barrett's books and
his bank records, the IRS transferred the case fromits civil
division toits Crimnal Investigation Division ("CID') under the
care of Special Agent M chael O Hanson.

After two informants told the IRS that Dr. Barrett did not

These facts are substantially taken fromthe panel opinion in
Barrett v. United States, 51 F.3d 475 (5th G r.1995).

2See e.g., Barrett v. United States, 917 F. Supp. 493
(S.D. Tex. 1995) (denying actual and punitive danmages, from which
this appeal is taken); Barrett v. United States, 51 F.3d 475 (5th
Cir.1995) (holding that disclosures of return information in
circular letters nailed to plaintiff's patients violated 26 U. S. C
8§ 6301); United States v. Barrett, 837 F.2d 1341 (5th Cr.1988),
cert. denied, Barrett v. United States, 492 U S. 926, 109 S. C.
3264, 106 L.Ed.2d 609 (1989); United States v. Barrett, 804 F.2d
1376 (5th G r.1986); Barrett v. United States, 795 F.2d 446 (5th
Cir.1986); United States v. Barrett, 787 F.2d 958 (5th Cr.1986);
United States v. Texas Heart Inst., 755 F.2d 469 (5th Cr.1985).
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accurately report all cash paynents received from his patients,?
Agent Hanson sent a sumons to PARS seeking its patient |edger
cards and ot her business records. Wen Dr. Barrett responded that
PARS woul d not conply with the sunmmons, Agent Hanson thought it
necessary to inquire of Dr. Barrett's patients the anount each had
paid for Dr. Barrett's services and whet her any part had been paid
in cash. He therefore sent sumonses to the hospitals where Dr.
Barrett perforned surgery and one to Dr. Barrett individually to
obtain Dr. Barrett's patient lists. Al but four of the sixteen
hospi tal s conplied, providing Agent Hanson with a Ii st of 386 nanes
and addresses of Dr. Barrett's patients.

Agent Hanson then sent a "circular letter" to each of those
patients, disclosing Dr. Barrett's nane and address, inform ng t hem
inthe text of his letter that Dr. Barrett was being investigated
by the Crimnal Investigation Division of the IRS, requesting
informati on about the nature and anount of fees paid to Dr.
Barrett, and identifying hinself in the signature block as a
Speci al Agent wth the Crimnal | nvestigation D vision.
One-hundred twenty-six letters were returned as undeliverable,
| eaving 260 | etters outstanding.

I n Novenber, 1983, Dr. Barrett comenced this action against

3In the 1989 joint pretrial order, the IRS admtted and Agent
Hanson testified that Dr. Barrett was no | onger the target of any
crimnal investigation involving either the IRS or Agent Hanson and
that Dr. Barrett had never been charged or indicted as a result of
the IRS crimnal investigation.



the United States, alleging the circular letters unlawfully
di scl osed tax return information in violation of 26 U.S.C. 8§ 6103
and 7431 of the Internal Revenue Code ("Code").* A panel of this
Court agreed and remanded the case to the district court for a
determ nation of danmages. Barrett v. United States, 51 F.3d 475,
480 (5th G r.1995) ("Barrett I "). On remand, the district court
found that Dr. Barrett had failed to prove he suffered actua

damages from the unlawful disclosure. Barrett v. United States,
917 F.Supp. 493, 502 (S.D. Tex.1995) ("Barrett Il "). The court
then rejected Dr. Barrett's request under Code § 7431(c)(1)(B)(ii)
for punitive damages, finding that the IRS did not act wllfully or
wWth gross negligence in disclosing that Dr. Barrett was under
crimnal investigation. 1d. at 504. The court held alternatively
that even if Dr. Barrett had proved wllfulness or gross
negl i gence, Code § 7431(c) barred an award of punitive damages in
t he absence of actual damages. |1d. Accordingly, the court awarded
Dr. Barrett only statutory damages pursuant to Code 8 7431(c) (1) (A
in the amount of $260,000, plus costs. ld. Dr. Barrett now
appeals. He argues that the district court, by failing to award
either actual or punitive damages under Code 8§ 7431(c)(1)(B)

violated the law of the case, as he interprets it, of Barrett I.

1. STANDARD OF REVI EW

41t is undisputed that the disclosure of the IRS s crimna
i nvestigation of the tax returns of Dr. Barrett and PARS is return
information. Code § 6103(b).



The district court's findings that Dr. Barrett failed to
establish under Code 8 7431(c)(1)(B) actual and punitive danmages
arising from Agent Hanson's unlawful disclosure are findings of
fact subject to reversal only upon clear error. A finding is
clearly erroneous only when, although there is evidence to support
it, the reviewing court on the entire evidence is left with the
definite and firm conviction that a m stake has been comm tted.
Fed. R Cv.P. 52(a); see also United States v. United States Gypsum
Co., 333 U. S. 364, 395, 68 S.Ct. 525, 541-42, 92 L.Ed. 746 (1948).

Dr. Barrett would have us review the district court's
hol di ngs de novo, arguing that the court violated the |aw of the
case doctrine in rejecting his evidence on the actual and punitive
damages clains. W cannot accept this invitation.

Dr. Barrett holds the erroneous belief that our opinion in
Barrett | directs the district court on remand to find for Dr.

Barrett in the very anount of actual and punitive damages he

requests. I n support of his reading, he points to our | anguage in
Barrett | remanding the case to the district court, in which we
state:

Because the district court erred in concluding that the IRS
was not l|iable, it nmade no findings on the issue of Dr.
Barrett's danages. W acknow edge that Dr. Barrett presented
uncontradi cted evidence of his damages during trial, and he
urges this Court to assess danages. W believe, however, that
the trial level is the appropriate site for the factual
determ nation of the anount of danmages to be awarded to Dr.
Barrett as a result of Agent Hanson's mailing of the circul ar
letters. Accordingly, we REVERSE t he judgnent of the district
court and REMAND for a determ nation of damages.
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Barrett I, 51 F.3d at 480. Dr. Barrett argues that this | anguage
makes both the causation between the unlawful disclosures and his
| oss of business and the anobunt of damages foregone concl usions.
For the district court to hold otherw se, he conplains, violates
the | aw of the case doctrine.

Dr. Barrett is incorrect. Wile we recognize the anbiguity of
the above-quoted |anguage, taken in the context of our whole
opinion, it cannot be construed as Dr. Barrett reads it. The
entirety of our opinion focuses exclusively on the liability phase
of the action; nowhere do we discuss the nerits of Dr. Barrett's
actual and punitive danmages clains. Qur statenents acknow edgi ng
“"that Dr. Barrett presented uncontradi cted evidence of his damages
during trial,” id., and remanding to the district court for a
"determ nation of the anpunt of damages to be awarded," id.
(enphasi s added), do not, contrary to Dr. Barrett's assertion
reflect a decision on our part holding that Dr. Barrett has
factually proven either actual or punitive danages. Qur first
statenent sinply reflects our finding that only Dr. Barrett, and
not the United States, has presented damage evi dence; whether this
evidence in turn is sufficiently credible to justify an award of
actual or punitive damages is a determ nation we appropriately |eft
to the district court on remand.

Qur second statenent, although an acknow edgnent of the

propriety of sonme damages, is not ipso facto a comment on the



propriety of actual and punitive damages thensel ves. W read, and
believe the panel in Barrett | intended, the phrase "anmount of
damages" to authorize the district court to award either statutory
damages pursuant to Code 8§ 7431(c)(1)(A) or actual or punitive
damages pursuant to Code 8§ 7431(c)(1)(B), whichever the court on
remand, after a thorough review of the danage evidence, found
appropriate. In other words, we concluded in Barrett | that Dr.
Barrett is entitled to sone damages; whether they be statutory,
actual, or punitive damages is a factual determ nation that only
the district court is conpetent to nake.

The | aw of the case, therefore, established in Barrett | holds
only that the United States is |liable to Dr. Barrett and PARS for
sone damages for the unlawful disclosures of return information
significantly, it does not also specify the type of damages to
which Dr. Barrett is entitled. Rather than expressing an opinion
on that issue, we specifically left that factual determnation to
the district court. Any other reading, as the district court
points out, is nonsensical; we would not have directed the
district court to make a "factual determ nation of the anount of
damages" had we neant it "nerely to performthe mnisterial duty of
witing down the damage anount Barrett requested at trial."
Barrett |11, 917 F. Supp. at 496 n. 5. On appeal, therefore, are the
court's factual determ nations of damages. Qur review is thus

appropriately circunscribed by the "clearly erroneous" standard.



[11. ANALYSI S
Code § 6103(a) provides that tax "[r]eturns and return
information shall be confidential" and may not be di scl osed "except
as authorized by [the Code]." Return information includes the fact
that a taxpayer is under investigation. Code 8§ 6103(b)(2)(A
Code 8§ 6103(k)(6) excepts fromthis general rule return information
disclosed to third parties to obtain information relating to any
civil or crimnal tax investigation "to the extent that such
di sclosure is necessary in obtaining information, which is not
ot herwi se reasonably available." Liability for unauthorized
di scl osures does not attach, however, if the disclosure "results
froma good faith, but erroneous interpretation of section 6103."
Code § 7431(b).
Once liability attaches, a court nust nake a determ nati on of
damages consonant with Code § 7431(c), which states:
[Upon a finding of liability on the part of the defendant,
the defendant shall be liable to the plaintiff in an anount
equal to the sum of —
(1) the greater of—
(A) $1,000 for each act of unauthorized disclosure
of a return or return information with respect to which
such defendant is found |iable, or

(B) the sum of - -

(i) the actual damages sustained by the plaintiff as
a result of such unauthorized disclosure, plus

(iit) in the case of a willful disclosure or a
di sclosure which is the result of gross negligence,
puni tive damages, plus



(2) the costs of the action.
Thi s appeal concerns only the danage phase of the action.
A. Actual Danages
Dr. Barrett seeks at |east $8,629,208.00 in conpensatory

damages, arguing that but for the circular letters, he would not
have suffered as great a loss as he did in his surgery practice.
Enphasi zi ng our previous statenent that his evidence on damges was
"uncontradi cted" at trial, Barrett |, 51 F.3d at 480, Dr. Barrett
di sputes the district court's subsequent failure to award actual
damages on remand as clearly erroneous. The United States
mai ntains that Dr. Barrett did not suffer any economc |oss as a
result of the disclosure, pointing out that Dr. Barrett's damage
evidence at trial was not "uncontradicted" insofar as the United
States thoroughly discredited it during cross exam nation.?®

Before discussing the nerits, we nust once again address Dr.
Barrett's contention that the district court's opinion emascul at es
the rule of |law established in Barrett |I. He rejects the court's
prem se for denying actual and punitive damages as based upon a
fallacious reading of our opinion in Barrett |. Dr. Barrett's
accusation lacks justification. The district court correctly

di scerned that opinion to hold that the IRS had viol ated Code 8§88

The United States accepts the court's finding awarding Dr.
Barrett $260,000 in statutory damages pursuant to Code 8§
7431(c) (1) (A), which provides $1, 000. 00 for each act of discl osure.



6103 and 7431 not by mailing the <circular letters but by
unnecessarily and in bad faith disclosing in the body of those
letters the crimnal i nvestigation. This distinction is
significant, as the court in Barrett |l enphasized, because a
violation occasioned by the mailing of the letters obliges Dr.
Barrett to prove his lost business arose from his patients'
concerns about breach of privacy issues whereas a violation
occasi oned by the disclosure of the crimnal investigation obliges
himto prove he |ost business because his patients thought hima
"tax cheat." Insofar as this Court in Barrett | did not dispute
the wi sdom of Agent Hanson's decision to use the circular letters
to obtain the paynent data, the district court in Barrett II
correctly recognized that the privacy interests of Dr. Barrett's
patients woul d have been i nplicated whether or not the discl osures

had been nade.® The court therefore properly concluded that, "any

Or. Barrett is of the remarkable opinion that this Court in
Barrett | expressly held that |iability attaches to the United
States for the very use of the circular letters thenselves. He
directs us to various statenents in our discussion, where we
address the facts that "Agent Hanson sent a "circular letter,"' "
Barrett |, 51 F.3d at 477 (enphasis added); that he testified
about his failure to follow established procedures "when he
prepared and mailed out the letters,” id. at 480 (enphasi s added);
and that we remanded for a factual determ nation of damages to be
awarded "as a result of Agent Hanson's mailing of the circular
letters.” 1d. (enphasis added).

Dr. Barrett reads these statenents in a vacuum thus
ignoring the full inport of our decision. Qur opinion in
Barrett | resolved only that the United States was |iable
because it had acted in bad faith in nmaking disclosures that
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actual damages nust have arisen fromthe disclosure to the patients
of the crimnal investigation itself and not from the concern of
the patients that their privacy had been breached." Barrett II
917 F. Supp. at 496. Even were we to concede, though in no way
shoul d our opi nion be understood to do so, Dr. Barrett's point that
actual damages need arise only out of breach of privacy concerns,
we still cannot hold the district court's conclusion rejecting
actual damages as clearly erroneous.

Code 8§ 7431(c)(1)(B)(i) Ilimts actual damges to those
"sustained ... as a result of [an] wunauthorized disclosure."
Al t hough Dr. Barrett put forth evidence to support his contention
that he suffered a dramatic |oss in business, the district court
found that there is little but specul ation connecting this |oss to
the unl awful disclosures. Dr. Barrett hinself admts that he has
never identified one patient who has ceased, either as a result of
the di sclosures or out of privacy concerns, to see himor refer to

him putative patients. He further concedes that he cannot offer

wer e not necessary pursuant to Code 8§ 6103(k); nowhere did we
question the district court's previous finding that the
i nformati on sought by the IRS was not "otherw se reasonably
available.” In other words, we did not question the IRS s
decision to use the circular letters as aninitial matter; we
denounced only its decision to include in those letters the
di scl osure of the crimnal investigation. Qur statenents
cited above are therefore not expressions of our opinion on
the scope of damages but nerely references to the illega
contents of otherwise lawful letters. To avoid any further
confusi on, unl ess otherw se i ndi cated, references to "circul ar
letters” or the mailing of such letters do not criticize the
letters thenselves or their use, but rather the unlawful
di scl osures contained wthin them
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the testinony of even one doctor who has stopped referring patients
to hi mand adm ts that he has never been deni ed surgical privileges
or suspended on account of the disclosures. Dr. Barrett's other
W tnesses notably fail to offer a scintilla of evidence connecting
his loss of business with the unlawful disclosures. Even Dr.
Barrett's strongest Wwtness, M. Kar | M Johnson, proved
unrel i abl e. M. Johnson, a certified public accountant and tax
partner at Peat Marwi ck, created a |l oss incone nodel to illustrate
the amount of loss that Dr. Barrett allegedly sustained fromthe
circular letters; this nodel, however, takes causation as a given
and fails to distinguish anong different possible causes for the
loss that Dr. Barrett suffered.’

The paucity of evidence establishing a causal |ink between Dr.
Barrett's loss and the circular letters left the district court
with little choice but to find for the United States. W do not
hold this finding to constitute clear error.

B. Punitive Damages
Dr. Barrett next argues that the district court erred in

rejecting his claim for punitive danmages. The court rested its

"These additional theories, offered by the United States,
i nclude the possibility that (1) a sharp decline in oil prices had
a profound economc inpact on the Houston econony and Texans
seeking plastic surgery; (2) Dr. Barrett's marital troubles had
caused him to see fewer patients; (3) the devaluation of the
Mexi can peso rendered plastic surgery too expensive for Dr.
Barrett's Mexican patients and putative patients; and (4) putative
patients learned of Dr. Barrett's tax battles not from Agent
Hanson's circular letters but from newspaper accounts.
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holding on two grounds. First, the court found that the
di scl osures were neither willful nor grossly negligent. Second, it
held that even if punitive damges were recoverable, the plain
| anguage and structure of Code § 7431(c) precluded their award in
the absence of actual danages. W do not today resolve this
statutory interpretation question because we are persuaded that the
factual evidence is insufficient to support an award of punitive
damages, even if the statute would so all ow.

Code 8 7431(c)(1)(B)(ii) authorizes a punitive danmage award
only if the disclosures are willful or grossly negligent. WIIful
conduct is "that which was done w thout ground for believing that
it was | awful or conduct marked by a carel ess di sregard of whet her
one has aright to act in such a manner." Smth v. United States,
730 F. Supp. 948, 955 (C.D.111.1990), rev'd on other grounds, Smth
v. United States, 964 F.2d 630 (7th Cr.1992). Conduct that is
grossly negligent is that which is either willful or marked by
"want on or reckless disregard of the rights of another.” 1Id.; see
also Marré v. United States, 38 F.3d 823, 826 (5th Cir.1994)
Revi ewi ng the district court's hol di ng denyi ng punitive damages for
clear error, we do not find conduct by Agent Hanson so egregi ous as
to warrant an award of punitive damages.

Dr. Barrett contends that Agent Hanson's statenent in the body
of the circular letters disclosing that the IRS was conducting a

crimnal investigation of Dr. Barrett constitutes wllful or
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grossly negligent conduct. |In support of this contention, he first
points to the fact that Agent Hanson mailed the letters despite his
belief that their receipt my cause Dr. Barrett's patients
"enbarrassnent, humliation, or enotional distress." Thi s
acknowl edgnent alone does not prove wllfulness or gross
negligence. Section 347.1 of the Internal Revenue Manual , Handbook
for Special Agents prohibits an agent fromcausing only unwarranted
enbarrassnent. This prohibition therefore inplicitly recognizes
that sone enbarrassnent is likely to result during any third-party
contact made in the course of a crimnal investigation. That Agent
Hanson appreci ated sone enbarrassnent nmay fall upon patients in
receipt of the letters does not alone evince a willful or grossly
negligent disregard of section 347.1.8

Dr. Barrett then points to Agent Hanson's inability to explain

his conplete failure to foll owthe mandat es of section 347.2 of the

8Dr. Barrett appears confused by our footnote in Barrett | in
which we nentioned that Agent Hanson's acknow edgnent of the
enbarrassnment, humliation, or enotional distress that Dr.
Barrett's patients woul d experience upon receiving the letters is
evidence "indicative of Agent Hanson's wllfulness or gross
negligence." Barrett I, 51 F.3d 475, 480 n. 6. Dr. Barrett reads
this dictato be a holding in which we direct the district court on
remand to find that Agent Hanson's conduct constitutes w || ful ness
or gross negligence pursuant to Code § 7431(c)(1)(B)(ii). Nothing
could be farther from the truth. This | anguage is considerably
|l ess than a holding and, even if a holding, nerely expresses our
opinion that the evidence cited is indicative of Agent Hanson's
w || ful ness or gross negligence, leaving to the district court the
duty of resolving whether such evidence in fact denonstrates
W || ful ness or gross negligence. On remand, the district court did
not so find and we cannot now hold that this finding is clear
error.
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Handbook for Special Agents, which requires witten approval from
the Chief of the CID of the content as well as the use of the
circular letters and directs that Special Agents not injure the
reputation of the taxpayer under investigation, as evidence
establishing willful ness or gross negligence. Dr. Barrett used
this sane evidence to convince us in Barrett | that Agent Hanson
had acted in bad faith in contravention of Code 8§ 7431(b). As the
district court stated, although this evidence of Agent Hanson's
dilatory conduct may be sufficient to support a finding of bad
faith, it "cannot al one support a second finding of willful ness or
gross negligence. There nust be sonething nore." Barrett I, 917
F. Supp. at 503. |In other words, had Congress neant for the proof
burdens to be the sanme for both a finding of liability under Code
8§ 7431(b) and punitive damages under Code 8§ 7431(c)(1)(B)(ii), it
woul d have so articul ated. I nstead, Congress directed that
liability be found only upon a show ng of bad faith and punitive
damages only upon a showing of wllfulness or gross negligence.
The district court's conclusion that Dr. Barrett failed to nmake the
requi site showng for punitive damages is therefore not clearly
erroneous. W thus decline to reverse on this ground.
| V. CONCLUSI ON

For the foregoing reasons, we AFFI RM
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