United States Court of Appeals,
Fifth Grcuit.
No. 95-20785.
In the Matter of Stephen Edward BUGGE, Debt or,
St ephen Edward BUGCE, Appel |l ant,
V.
UNI TED STATES of Anerica, Appell ee.
Nov. 15, 1996.

Appeal from the United States District Court for the Southern
District of Texas.

Before POLITZ, Chief Judge, and JOLLY and BARKSDALE, Circuit
Judges.

E. GRADY JOLLY, G rcuit Judge:

St ephen Edward Bugge, a debtor in Chapter 7 bankruptcy
proceedi ngs and the fornmer president of Coastal Crude Trucking,
Inc. ("Coastal"), appeals fromthe district court's affirmance of
t he bankruptcy court's posttrial ruling that Bugge is |iable for a
$327,379.82 windfall profit tax penalty. He argues that the
erroneous abatenment of the | RS assessnent—+the assessnment that is

the basis for this tax penalty-should not have been reinstated

because the statute of Ilimtations had expired. Bugge al so
chal l enges the denial of his request for attorneys' fees. W
affirm

I
Because of severe corporate cash flow problens in the sumer
of 1983, Bugge, who had authority to approve all paynents nade from

any Coastal corporate account, decided that Coastal would not pay



its windfall profit! taxes for the first and second quarters of
1983. He al so chose not to pay certain payroll w thhol di ng taxes.
In an affidavit, Bugge admtted that he had instructed Coastal's
vi ce president of office admnistration, La Verne A osson, to wite
checks to cover Coastal's nobst pressing debts and to wait unti
July 1983 to pay the outstanding taxes. Wen dosson printed a
check in md-July for Coastal's tax liability, Bugge voided the
check and falsely told her that the taxes had been paid by
Coastal 's Houston office.

In March 1985, within the applicable statute of |[imtations
period for penalty assessnents and pursuant to its authority under
| . R C. 8§ 6672, the | RS assessed a 100%penalty totaling $327, 379. 82
agai nst Bugge for Coastal's failure to pay its wndfall profit
t axes. An I RS enpl oyee manual |y docunented the assessnent on a
"unit | edger card." Because section 6672 penalty assessnents could
not be fully entered into the "master file" as it was then
configured on the I RS conputer system unit | edger cards were used
to docunment such accounts by hand. Nonet hel ess, sone |imted
informati on was recorded in the conputerized nmaster file, such as
t he amount of the assessnent and the dates of the relevant tax
periods. Pursuant to |IRS procedure, Bugge's assessnents for the
two quarters were totaled and recorded as a single assessnent of
$327, 379. 82 under the second quarter of 1983. This second quarter

assessnment was noted on both the unit |edger card and in the

IAt that tinme, the tax laws required the first purchaser of
crude oil to withhold a wndfall profit tax and remt the anounts
withheld to the IRS. |.R C. 8§ 4995(a)(1), 4995(b)(2)(A(I).
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conputer's master file. Thereafter, an I RS enpl oyee inexplicably
crossed out the second quarter assessnent on the unit |edger card
and wote in its place "8303," a code that refers to the first
quarter of 1983. No change was nade to the conputer records.

I n the course of preparing the account for collection, another
| RS of ficer conpared the information on the unit |edger card with
the information in the conputer's master file. The IRS col |l ections
of ficer discovered that Bugge's penalty assessnent on the unit
| edger card was recorded under the first quarter of 1983 but that
the conputer indicated an identical assessnent for the second
quarter of 1983. Believing the first quarter assessnent to be an
erroneous duplicate of the second quarter assessnent, the
collections officer submtted a request for adjustnent of the first
quarter assessnent. The request form expressly stated: "Please
abate the follow ng [assessnent], dated 03-12-85 in the anount of
$327,379.82, since this is a duplicate assessnment that has al ready
been done using the correct [nmaster file tax] and tax period." The
col |l ecti ons manager approved the request for adjustnent, which was
sent to the regional service center for processing. Failing to
realize that there was in fact no duplicate assessnent for the
first quarter, the regional service center adjusted Bugge's account
by abating the only assessnent that appeared in the conputer's
master file, which was the $327,379.82 assessnent for the second
quarter of 1983. Instead of elimnating a duplicate assessnent in
accordance with the witten instructions in the request form

Bugge' s account was reduced to zero and erroneously cl eared of al



penal ty assessnents.

In addition to the section 6672 penalty assessed against
Bugge, the IRS nmade simlar assessnents against d osson and
Coastal's co-owner, Benjamn difton. dosson paid a portion of
the penalty and filed a refund actioninthe United States District
Court for the Southern District of Texas. At dosson's request,
Bugge executed an affidavit in an effort to assist dosson in the
refund litigation. In his affidavit, Bugge stated that he was
responsi ble for the approval of all paynents made from any Coast al
corporate account and confirmed that d osson had no authority to
make tax paynents. Bugge also admtted that he had lied to d osson
regardi ng the paynent of Coastal's taxes. Bugge now says that he
executed the affidavit under the assunption that there was no valid
tax assessnent pending against him and that, in any event, the
statute of limtations for assessing such a penalty had expired.

Inits litigation of A osson's refund action, the governnent
filed third-party clains against Bugge and difton for the
previ ously assessed section 6672 tax penalties. Wile preparing
for the Aosson trial, the governnent discovered that the I RS had
erroneously abated the wndfall profit tax assessnent against
Bugge. Although the statute of limtations for the assessnent of
such penal ti es had expired al nost three and one-half years earlier,
the IRS reinstated the tax assessnent agai nst Bugge.

Ajury trial in dosson's refund action was set for Septenber
1991. Prior to the trial, Bugge filed a Chapter 7 bankruptcy

petition in the United States Bankruptcy Court for the Southern



District of Texas. Because the automatic stay of the Bankruptcy
Code threatened to prevent dosson's trial from proceeding, the
governnent and Bugge entered into a pretrial stipulation. Anong
other things, the parties agreed that Bugge's statute of
limtations defense to the tax penalty would be tried before the

bankruptcy court. In addition, Bugge stipulated to "all issues
agai nst himinvolving liability inthe District Court case, and ...
that he was a "responsi ble person' and that he acted "w llfully'
wi thin the neaning of Section 6672 of the Internal Revenue Code, as
to the issues involved in the District Court case." The district
court dism ssed Bugge wi thout prejudice as a party in the refund
litigation.

I n t he bankruptcy proceedi ngs, Bugge noved for a determ nation
of his tax liability. He argued that the windfall profit tax
penalty was invalid because the IRS had reassessed the penalty
after the statute of limtations had expired. Following a trial,
the bankruptcy court ruled that Bugge was |iable for w ndfall
profit and payroll wthholding tax assessnents in the respective
amounts of $327,379.82 and $6808.35.2 Adopting the reasoning of
the district court in Cronmpton-R chnond Co. v. United States, 311

F. Supp. 1184 (S.D.N.Y.1970),2 the bankruptcy court held that the

2Bugge has conceded liability for the payroll withhol ding
taxes and does not chall enge that assessnent on appeal.

3In Cronpt on-Ri chnmond, the | RS assessed a section 6672 penalty
agai nst Cronpton-Ri chnond Co., Inc. ("Cronpton") for a corporate
debtor's failure to pay incone and enpl oynent w thhol di ng taxes.
Cronpton paid the penalty and sued the IRS for a refund. I n
def endi ng agai nst Cronpton's refund action, the IRS filed various
third-party clainms, including one agai nst Vincent De Sousa. Wile
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assessnent was properly reinstated under a judicially created
exception to the statute of Ilimtations. According to the
bankruptcy court, this exception was applicable in Bugge's case
because (i) the abatenent resulted froma clerical error, and not
froma substantive reeval uation of Bugge's tax liability; and (ii)
Bugge was not prejudiced by the reinstatenent in view of the fact
that his tax liability for the wwndfall profit taxes remained the
sane as it had been in 1985. The district court affirnmed w thout
opi ni on. Bugge has tinely appeal ed.
|1

A bankruptcy court's findings of fact are subject to the

clearly erroneous standard of review Matter of Sadkin, 36 F.3d

473, 475 (5th Cr.1994); Chiasson v. Bingler (In re Oxford

Cronmpton's |lawsuit was pending, an IRS district director requested
an adjustnent to abate the assessnent agai nst De Sousa. The IRS' s
regional service center rejected the director's initial request
because it was against IRS policy to grant an abatenent while a
refund suit was pending. Before the district director received
notification of theinitial rejection, he filed a second request to
abate De Sousa's penalty. This second request, which was
aut hori zed by the district director, m stakenly was granted. Wen
the IRS di scovered the error, it immediately reversed its decision
to abate and reinstated the assessnent against De Sousa. The
rei nstatenment occurred, however, after the statute of limtations
had expired.

In ruling upon De Sousa's notion for summary judgnment,
the district court in Cronpton-Ri chnond found that the
abat enent of De Sousa's assessnent represented "pl ain ordinary
clerical or bookkeeping errors arising out of the failure of
sone |RS office personnel to appreciate that there was a
pendi ng refund suit." Cronpton-Ri chnond, 311 F. Supp. at 1185-
1186. The district court concluded that " "[w henever an
abatenment is issued because of a mstake of fact or
bookkeepi ng error, the assessnent can be reinstated, at | east
so long as this does not prejudice the taxpayer.' " Id. at
1187 (quoting Kroyer v. United States, 73 C&.d . 591, 55 F. 2d
495, 499 (1932)).



Managenent Inc.), 4 F.3d 1329, 1333 (5th Cr.1993). When the

district court has affirnmed the bankruptcy court's findings, as in

this appeal, we apply the standard strictly and will reverse only
when thereis a firmconviction that error has been commtted. 1d.
Concl usions of | aw are revi ewed de novo. | d.

111
We begi n our consideration of this appeal with a revi ew of the
relevant tax provisions in the Internal Revenue Code ("I.R C." or
the "Code"). The IRSinitially assessed the tax penal ti es agai nst
Bugge in March 1985 pursuant to |.R C. 8§ 6672, which provides in
pertinent part:
Any person required to collect, truthfully account for, and
pay over any tax inposed by [the Code] who willfully fails to
coll ect such tax, or truthfully account for and pay over such
tax, or wllfully attenpts in any manner to evade or defeat
any such tax or the paynent thereof, shall, in addition to
ot her penalties provided by law, be liable to penalty equal to
the total anmount of the tax evaded, or not collected, or not
accounted for and paid over.
. R C 8§ 6672 (West Supp. 1996).

We previously have exam ned section 6672 and expl ai ned t hat
under this section the IRS has a duty to collect and retain from
certain corporate officers and enpl oyees those funds that their
corporation has unlawfully failed to turn over to the governnent.
USLIFE Title Ins. Co. O Dallas on Behalf of Mthews v. Harbison,
784 F.2d 1238, 1239-40 (5th Cr.1986). In accordance with the
statute, the IRSwW || assess up to 100%of the penalty agai nst each
of the persons that it determnes to be responsible for the
corporation's delinquency. 1d. To be held Iiable under section

6672, a person must be deened "responsible" within the neaning of
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the statute, and nust "willfully" fail toremt the anmounts due to
t he governnent. |d.

Al so relevant to our consideration is section 6404 of the
Code, which enpowers the IRS to abate the unpaid portion of an
assessnent that is (1) excessive in anmount; (2) assessed after the
expiration of the applicable period of I|imtations; or (3)
erroneously or illegally assessed. |.RC. § 6404(a).* e
interpret the |anguage of section 6404(a) to be perm ssive, not
mandatory. Poretto v. Usry, 295 F.2d 499, 501 (5th Gr.1961). 1In

ot her words, the statute provides the RS wth an option, but not

a duty, to abate an assessnent. | d. As a general rule, an
abatenent will "w pe out the assessnent."” Carney Coal Co. .
Conmi ssioner, 10 B.T. A 1397, 1403, 1928 W. 1341 (1928). If the

| RS decides to rei npose a validly abated assessnent, it shoul d nmake
the new assessnent within the relevant statutory l|imtations
period. 1d.; see also Cronpton-Ri chnond, 311 F. Supp. at 1186 n.
2.

Wth respect to Bugge's assessnent, the relevant limtations

4Section 6404(a) provides:
(a) General rule.—Fhe Secretary is authorized to abate
the unpaid portion of the assessnent of any tax or any
liability in respect thereof, which—
(1) is excessive in anmount, or

(2) is assessed after the expiration of the period
of limtations properly applicable thereto, or

(3) is erroneously or illegally assessed.
|. R C. 8§ 6404(a) (West 1989).
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period is set forth in Code section 6501(a).> As our court has
expl ai ned before, "[t] he pl ain | anguage of secti on 6501 establishes
a three-year period of limtations "for assessing any tax inposed
under the Code.' " Geen v. CIl1.R, 963 F.2d 783, 787 (5th
Cir.1992). 1In essence, section 6501(a) requires the IRS to assess
taxes no later than three years after the |ast day prescribed by
law for filing the subject tax return. Should the IRS fail to
assess a tax tinely, section 6501(a) prohibits the IRS from
pursui ng court enforcenent proceedings after the three-year statute
of limtations has expired.

Despite the Code's recognition of certain exceptions to the
three-year statute of limtations, see |.R C 8§ 6501(c), none of
these is applicable in Bugge's case. Nonethel ess, the governnent
argues, and the bankruptcy court agreed, that the judicially
created exception articulated in Cronpton-Ri chnond, 311 F. Supp. at
1186-87, permts the reinstatenent of Bugge's abated assessnent
after the three-year statute of limtations had expired.

|V
We decline judicially to engraft further exceptions to the

statute of limtations beyond t hose provi ded by Congress. |nstead,

°l.R C. 8 6501(a) provides in pertinent part:

(a) General rule.—Except as otherwise provided in this
section, the amobunt of any tax inposed by this title
shall be assessed within 3 years after the return was
filed (whether or not such return was filed on or after
the date prescribed), ... and no proceeding in court
W t hout assessnent for the collection of such tax shal
be begun after the expiration of such period.

|. R C. 8 6501(a) (West Supp.1996).
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we hold, that on the facts of this case, no effective tax abatenent
under the Secretary's statutory authority in I.R C. 8§ 6404(a)(1)
ever occurred.

The collections nmanager in this case never intended or
approved an abatenent of Bugge's entire tax liability. Instead,
t he manager only approved an abatenent of what appeared to be a
duplicate assessnment in the amount of $327,379. 82. The record,
i ncluding relevant portions of the trial testinony, shows that the
| RS collections officer in charge of Bugge's account was nerely
attenpting to clarify what he percei ved as an i nconsi stency between
| RS handwritten records and the conputerized master file. In
requesting the abatenent, the collections officer intended, and
recei ved approval fromhis manager for, a reduction of Bugge's tax
l[iability fromtwo assessnents of $327,379.82 each (i.e., a total
liability of $654,759.64) to a single assessment of $327,379.82.
This request was in accord with the IRS s discretionary authority
under section 6404(a)(1l) to abate an assessnent that is "excessive
in anpbunt." See supra note 4 for full text of statute. However,
when the regional service center processed the request and
i nadvertently elimnated Bugge's entire tax liability, it failedto
act within the scope of the request that had been approved by the
collections manager. In addition, by abating Bugge's actual and
correct tax liability, it failed to act wwthin the RS s statutory
authority to abate an excessive assessnent. |.R C. 8§ 6404(a)(1).
The only adj ustnent that the regional service center was authori zed

to nmake was the elimnation of an apparent doubl e-assessnent in
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certain IRS records. Because of a purely accidental and uni ntended
processing error,® the regional service center executed an
uni nt ended abat enent | acki ng any authori zati on.

Because t he regi onal service center accidentally processed an
unapproved abatenent, it follows that the abatenent of Bugge's tax
assessnent of $327,379.82 was never effective. Sinply put, an
unaut hori zed and acci dental abatenent of an entire assessnent in
contravention of section 6404(a)(1) is not effective. On the facts
of this case, it is our view that what Bugge characterizes as a
"reassessnent after the period of imtations has expired" is nore
accurately analyzed as the correction of an inadvertent error.’

We therefore must conclude on this record that (1) Bugge's
section 6672 tax liability for wndfall profits in the anmount of
$327,379.82 was tinmely assessed within the |imtations prescribed

by 1.RC § 6501(a); (2) Bugge's total wndfall profit tax

5Bugge argues on appeal that the IRS errors in abating his
assessnent inits entirety were not clerical in nature but resulted
fromconsci ous deci sions made by | RS personnel to abate his taxes.
"Clerical errors are by their nature not errors in judgnent but
merely inadvertencies.”™ NIN Bearing Corp. v. United States, 74
F.3d 1204, 1208 (Fed.Cir.1995). The erroneous abat enent of Bugge's
entire tax liability resulted not froman error in judgnent, but
froman accidental act that was perhaps attributable to a conputer
system in transition. In any event, the record shows that I|IRS
personnel never nmade conscious decisions to execute a 100%
abatenent of Bugge's windfall profit tax liability.

‘A nunber of courts, including the United States Suprene
Court, have recognized the authority of a governnent agency to
correct inadvertent, mnisterial errors (see, e.g., Anerican
Trucking Ass'ns. v. Frisco Transportation Co., 358 U S. 133, 144-
46, 79 S. . 170, 177, 3 L.Ed.2d 172 (1958); Zenith Electronics
Corp. v. United States, 884 F.2d 556, 560 (Fed.Cr.1989)). 1In no
way shoul d this opinion, however, be interpreted as granting the
IRS a special shield from responsibility for its errors,
i nadvertent or otherw se, that prejudice the taxpayer.
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liability of $327,379.82 was never abated or extingui shed pursuant
to I.RC § 6404(a); and (3) Bugge remains liable for the
$327, 379. 82 assessnent, plus statutory and accrued interest from
the date assessed. Having affirnmed on liability, we also AFFIRM
the denial of Bugge's request for attorneys' fees.

Accordingly, the district court's judgnent affirmng the
bankruptcy court is

AFF| RMED.
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