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Before JOLLY, JONES, and PARKER, Circuit Judges.
PARKER, Circuit Judge:

In this consolidated appeal, the appellants present a common
i ssue: whet her the Texas Board of Crimnal Justice's 1993 directive
elimnating the Director of Pardons and Paroles’ discretion to
restore good tine credits previously forfeited for disciplinary
viol ations constituted a violation of the Ex Post Facto Cl ause when
applied to prisoners with forfeited good tine credits at the tine
of the directive. Finding no violation of the Constitution s ex
post facto prohibition, we affirmthe various district courts on
this issue. Four appellants also present individual clains.
Finding all of these to be without nerit, we affirmthe district
courts on these clains as well.

| .  FACTUAL AND PROCEDURAL HI STORY

Begi nning in 1977, Texas state |aw vested discretion in the



Director of Pardons and Paroles (“Director”) to forfeit good tine
credits for prison rule violations and al so gave the Director the
di scretion to restore such forfeited good tine credits.! The Texas
Legi sl ature anended the statute in 1987, adding the follow ng
provi sion that all owed the Texas Board of Crimnal Justice (“TBCJ")
to adjust its policy on restoration of good time credits in
relation to prison overcrowdi ng.

At | east annually, the Texas Board [of Crim nal Justice] shal
review the departnent’s rules and policies relating to
restoration of good conduct time that has been forfeited and
in awardi ng additional good conduct tine retroactively to
i nmat es who have been reclassified. The board shall consider
in its review whether the inmate overcrowding in the
departnment has decreased and whether it is necessary for
pur poses of deceasi ng the overcrowdi ng to restore good conduct
time or award additional good conduct tinme retroactively to
i nmat es who have been reclassified. |f the board determ nes
that overcrowdi ng has decreased and it is not necessary to
restore good conduct tine or award additional good conduct
time, it shall direct the departnment to discontinue those
practices.

Tex. Gv. Stat. Ann. art. 6181-1 8§ 4 (West 1988). Thus, if the
TBCJ determ ned that there was a decrease in overcrowding, it could
direct the Texas Departnent of Crimnal Justice to discontinue the
restoration of good tine credits.

In 1993, the TBCJ i ssued a “Notice to | nmate Popul ati on” dated

1 The statute read as foll ows.

Good conduct time is a privilege and not a right. Consequently, if
during the actual termof inprisonnment in the departnment, an inmate
comrits an of fense or violates arul e of the departnent, all or any part
of his accrued good conduct tinme may be forfeited by the director. The
director may, however, in his discretion, restore good conduct tine
forfeited under such circunstances subject torules and policies to be
pronul gated by the departnent.

Tex. Civ. Stat. Ann. art. 6181-1 8§ 4 (West 1979).
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Novenmber 12, 1993 (“the 1993 directive’) which stated the
fol | ow ng.

Ef fecti ve Novenber 20, 1993, the Texas Departnent of Crim nal

Justice--Institutional Di vi si on wil | di sconti nue t he

restoration of good conduct tinme forfeited as a result of

di sci plinary violations. This change in policy applies to

good conduct time that is currently forfeited or that is

forfeited in the future due to disciplinary rule violations.

Thi s neans that any | ost good tine that was not restored as of

Novenmber 20 will be permanently forfeited.

The directive was enforced as announced.

The appel | ants appeal to this court follow ng denials of their
habeas petitions by the district courts. The appellants argue that
the change in policy which elimnated the Director’s discretion to
restore their forfeited good tine «credits violates the
Constitution’s ex post facto prohibition. Various individual
clains are al so assert ed.

DI SCUSSI ON
A Certificates of Appealability

The Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA’), Pub. L. 104-132, 110 Stat. 1214, anended 28 U S.C 8§
2253 to require a certificate of appealability (“COA’) before an
appeal may proceed in a 8§ 2255 or a 8§ 2254 action. Follow ng the
Suprene Court’s decision in Lindh v. Mirphy, -- US --, -- S C.
--, -- L. Ed. 2d --, 1997 W 338568 (June 23, 1997), we held that
§ 2254 petitioners are subject to the AEDPA's CQOA requirement only
when a 8 2254 petition is filed in the district court after the
AEDPA' s effective date of April 24, 1996. United States v. Carter,
-- F.3d --, 1997 W. 374754, *4 n.1 (5th CGr. July 8, 1997). As an

initial matter, we nust address whether the various appellants in
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this case have confornmed to any applicable COA requirenents. For
§ 2254 petitioners not subject to the AEDPA' s new COA requirenent,
its predecessor, the certificate of probable cause (“CPC’), renains
in effect as a prerequisite to our jurisdiction. See, e.g.,
Sterling v. Scott, 57 F.3d 451, 453 (5th GCr. 1995).

We nust exam ne the various appell ants’ cases’ chronol ogies to
determne if an appellant requires a COA or a CPC. Then, we nust
ascertain if each appellant has net the applicable prerequisites
for our jurisdiction.

1. John Hal |l mark (“Hall mark”)

The district court’s final judgnent denying Hall mark’s § 2254
nmoti on was entered on August 21, 1995 and Hall mark filed his notice
of appeal on Septenber 13, 1995. Thus, the AEDPA's new COA
requi renent does not apply to Hallmark and its predecessor, the
CPC, remains in effect for his appeal. The district court denied
Hal | mark’s application for a CPC in Novenber 1995. We construe
Hal | mark’ s notice of appeal as a request for the i ssuance of a CPC.
See Fed. R App. P. 22(b) (1995).

Unless we grant a CPC, we have no jurisdiction to hear an
appeal froma denial of habeas relief. Sterling v. Scott, 57 F.3d
451, 453 (5th Gr. 1995). To obtain a CPC, Hallmark nust nmake a
substantial showing that he has been denied a federal right.
Baref oot v. Estelle, 463 U S. 880, 893, 103 S. C. 3383, 3394-95,
77 L. Ed. 2d 1090 (1983). This standard does not require Hall mark
to denonstrate the he would prevail on the nerits but it does

require himto “denonstrate that the issues are debatable anong



jurists of reason; that a court could resolve the issues [in a
different manner]; or that questions are adequate to deserve
encouragenent to proceed further.” Crank v. Collins, 19 F.3d 172,
174 (5th Gr. 1994) (quoting Barefoot, 463 U S. at 893 n.4 and
omtting internal quotations and citations)). Applying this
standard, we grant Hallmark’s application for a CPC. See Newby v.
Johnson, 81 F.3d 567, 569 n.1 (5th Cr. 1996) (holding that
challenge to credit issued for tinme served while on parole arises
out of process issued by state court and i s thus properly addressed
under § 2254).

2. Terrence Spell non (“Spell non”)

The district court entered final judgnment dism ssing
Spel | non’ s habeas petition on Septenber 14, 1995. Spellnon filed
a notice of appeal on Cctober 18, 1995. The district court denied
a CPC and this court subsequently granted Spell non a CPC on Apri
1, 1996.

3. Wal t er Joseph Thi bodeaux (“Thi bodeaux”)

The district court entered final judgnent dism ssing
Thi bodeaux’ s habeas petition on Novenber 11, 1995. Thi bodeaux
filed his notice of appeal on Decenber 6, 1995. The district court
denied Thibodeaux a CPC and this court subsequently granted
Thi bodeaux a COA on the ex post facto issue. Fol |l ow ng Lindh’s
hol ding that the AEDPA' s anendnents to the chapter of Title 28
containing the COA requirenent are not retroactively effective, we
now consi der Thi bodeaux’ s appeal under the predecessor CPC standard

which did not involve the specification or limtation of issues



upon which it was granted. See Muniz v. Johnson, 114 F.3d 43, 45
(5th Gr. 1997). Having already considered at |east one of
Thi bodeaux’s issues to nerit a COA, we grant a CPC for his appea
since we have previously explained that the showing required for
both the COA and the CPC is the sane. See United States v.
Youngbl ood, -- F.3d --, 1997 W. 355356 (5th G r. June 27, 1997);
Muni z, 114 F. 3d at 45.

4. Kennet h Gregory Thonpson, Jr. (“Thonpson”)

After dism ssing Thonpson’'s habeas petition, the district
court denied Thonpson a CPC on April 4, 1996. Thonpson was
subsequently granted a COA on the ex post facto issue. W now
grant a CPC for his appeal.

5. Rodney J. G bson (“G bson”)

G bson filed his habeas petition in the district court on
August 9, 1995. The district court entered final judgnent
di sm ssing G bson’s habeas petition on June 13, 1996. @ bson was
granted a COA on his ex post facto issue. W now grant a CPC for
hi s appeal .

6. Lucrecia Lynn Monroe (“Monroe”)

Monroe filed her 8 2254 petition in the district court on June
19, 1995. The district court dismssed her habeas petition and
subsequent |y deni ed Monroe a CPC. Monroe was granted a COA on her
ex post facto issue. W now grant a CPC for her appeal.

7. Danny Leon Lucas (“Lucas”)
The district court entered final judgnent dism ssing Lucas’s

habeas petition and civil rights clains on June 26, 1995. Lucas



filed a notice of appeal on July 10, 1995. G ven such a
chronol ogy, the AEDPA's COA requirenent does not apply and the
former CPC requirenment remains in effect for Lucas. The district
court neither granted nor denied Lucas a CPC. Because a CPCis a
prerequisite to our jurisdiction in a 8 2254 action, we nust
dismss this appeal for lack of jurisdiction and remand for the
district court’s consideration of a CPC. See Fed. R App. P. 22(Db)
(1995); Crank v. Collins, 19 F.3d 172, 174 (5th Gir. 1994).

8. Ruben Rodriguez (“Rodriguez”)

After the district court denied habeas relief on January 31,
1996, Rodriguez filed a tinely notice of appeal and the district
court granted a CPC

B. The Ex Post Facto O aim

The appellants allege that the 1993 directive renoving the
director’s discretiontorestore forfeited goodtineis aviolation
of the Constitution’s ex post facto prohibition in that it
elimnated the possibility of their forfeited good tine credits
bei ng restored. See U S Const. art. I, 8 10 (“No state
shal |l ...pass any...ex post facto Law’'). They argue that the 1993
directive increases their punishnment burden after sentencing
because under the old schene, it was possible that they woul d have
obt ai ned an earlier release than under the new schene. The state
offers that good tinme credits only affect eligibility for parole
and mandatory supervision and because good tine credits do not
affect the length of the sentence as inposed and the Director has

al ways had the discretion not to restore forfeited good tine
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credits, the directive did not create a nore burdensone puni shnent.

The inposition of a punishnment nore severe than that assigned
by law when the crimnal act occurred is a violation of the
Constitution’s ex post facto prohibition. Waver v. Gaham 450
US 24, 30, 101 S. . 960, 964, 67 L. Ed. 2d 17 (1981). |In order
to anbunt to an ex post facto violation, a change nust be both
retroactive and to a prisoner’s detrinent. “[Tlwo critical
el ements nust be present for a crimnal or penal |law to be ex post
facto: it nust be retrospective, that is, it nmust apply to events
occurring before its enactnent, and it nust disadvantage the
of fender affected by it.” 1d. at 29.

The central issue of our ex post facto inquiry is whether the
1993 directive effectively increased or nade nore burdensone the
appel l ants’ punishnment.? See Lynce v. Mathis, -- U S --, 117 S
. 891, 37 L. Ed. 2d 63 (1997) (question presented was whether
consequences di sadvant aged petitioner by I ncreasi ng hi s
puni shnent) . W nust decide if the change disadvantaged the

prisoners affected by it to a degree of ex post facto significance.

Cal. Dep’'t of Corrections v. Mrales, -- US --, --, 115 S. O
1597, 1603, 131 L. Ed. 2d 588 (1995). “I'n evaluating the

2 W note that the Supreme Court held in Lindh v. Mirphy, -- U.S.
--, --S. . --, -- L. Ed. 2d --, 1997 W 338668 (June 23, 1997), that the

revi ew provi sions for habeas cases set out by the AEDPA in 28 U. S.C. §
2254(d) are not to be applied retroactively to cases pending at the tine
of the AEDPA' s ef fective date. Lindh overrul ed our earlier pronouncenents
in this area, nanely Drinkard v. Johnson, 97 F.3d 751 (5th Cir. 1996),
cert. denied, -- U S --, 117 S. . 1114, 137 L. Ed. 2d 315 (1997), and
subsequent deci sions regardi ng the application of § 2254(d). Accordingly,
our review is conducted without reference to the provisions set out in
anended § 2254(d).
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constitutionality...we nust determne whether it produces a
sufficient risk of increasing the neasure of punishnent attached to
the covered crines.” Id.

In Weaver v. Graham the Suprene Court held that a statute
unilaterally reducing the amount of good tine credits that a
prisoner could earn to reduce his sentence was barred by the ex
post facto prohibition. 1In Lynce v. Mathis, the Court held that
the retroactive cancellation of early release credits already
awarded to state prisoners increased the prisoners’ punishnent so
as to constitute an ex post facto violation. 117 S. . 891. This
case is distinct fromWaver and Lynce in that it does not present

a retroactive denial of an opportunity to reduce a prison sentence,

nor does it involve the cancellation of good tine credits already
earned by prisoners. The 1993 directive did not retract already
accunul ated good tine credits and the appellants in this case were
not deni ed an opportunity to earn good tine credits. In fact, they
have retained the opportunity to earn just as many good tine
credits as they could on the day that they commtted their crines.
The only change enacted by the 1993 directive was that upon | oss of
good tine credits as a result of disciplinary infractions, there
was no longer a possibility of those good tine credits being
restored.

Al t hough a “speculative, attenuated risk of affecting a
prisoner’s actual term of confinenent” may exist, that fact does
not answer an ex post facto inquiry. Mrales, 115 S. C at 1603.

The question of this constitutional transgression has | ong been “a

12



matter of degree.” 1d. (citation and quotations omtted). Wile
the Suprene Court has declined to articulate a dividing line for
identifying those changes that have a sufficient effect on
substantive crines or punishnents to fall wthin the ex post facto
prohi bi ti on, the Court has explained that “specul ative,”
“attenuated” and “conjectural” effects are insufficient under any
threshold that it mght establish for ex post facto violations.
ld. In Mrales, the Court found that the California |legislation at
issue created “only the nost speculative and attenuated risk of
increasing the neasure of punishnent attached to the covered
crinmes,” |d. at 1605, and thus presented no ex post facto
violation. See also Lynce, 117 S. C. at 898 n. 16 (“Sinply put,
we rejected the inmate’s claimin Mrales, because it could not be
said with any certainty that the anended statutory schene was nore
‘onerous’ than at the tinme of the crine.”).

We regard the Texas l|legislation at issue as also presenting
only a specul ative possibility of increasing the appellants’ terns
of confinenent. In contrast to Waver, the appellants were, as
al ready stated, not deprived of the opportunity to obtain an early
rel ease. The appellants were deprived only of the opportunity to
have forfeited good tine credits restored and only if (1) they
commtted a prison violation, (2) discretion was exercised to
forfeit some of their good tine credits because of the rule
i nfraction, and (3) they would have, under the earlier
di scretionary schene, had those good tine credits restored. I n

other words, while the opportunity to earn early release was
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constricted to sone degree, it was only if there was a disciplinary
probl em a discretionary exercise of forfeiture was exercised, and
the prisoner would have had the good tinme credits restored under
the previous discretionary restoration schene. Such is too
attenuated and speculative to constitute an ex post facto
violation. Cf. Hammv. Latessa, 72 F.3d 947, 948 (1st Cr. 1995)
(finding risk of increased punishnent too specul ative where earlier
rel ease depended on an unlikely series of events and it was stil
possi ble that prisoner would have had a |later release under old
schene), cert. denied, -- U S --, 117 S. . 154, 136 L. Ed. 2d 99
(1996) . The fact that there was always a possibility to |ose
earned good tine credits as a result of a disciplinary violation
and never have themrestored makes it clear that the 1993 directive
did not increase the appellants’ punishnent. As the California
Suprene Court explained, “[t]hereis acritical difference between
a dimnution of the ordinary rewards for satisfactory performance
of a prison sentence---the issue in Waver--and an increase in
sanctions for future msbehavior in prison--which is at issue
here.” In re Ramrez, 705 P.2d 897, 901 (Cal. 1985). The 1993
directive did not substantially alter the consequences attached to
a crine already conpleted, and thus it did not change the quantum
of punishnent such that it is unconstitutional. Cf. Waver, 450
U S at 33.

Finally, we note that a critical elenent of an ex post facto
violation is an absence of forewarning, that is, that the change is

unexpect ed. As the Suprene Court has explained, “critical to
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relief under the ex post facto Cause is not an individual’s right

to Il ess punishnment, but the lack of fair notice and governnenta
restraint when the legislature increases punishnent beyond that
what was perceived when the crine was consummated.” Waver, 450
U S at 30 (enphasis added). The Director of Pardons and Parol e
has had the power since 1977 to decline to restore, at his
discretion, goodtine credits forfeited for prison violations, see
Tex. Cv. Stat. Ann. art. 6181-1 § 4 (West 1979), and so there was
i ndeed fair warning of the possibility of forfeiture of good tine
credits and the consequences thereof.

W find that no violation of the Ex Post Facto clause
occurred.

C. Individual d ains
1. Deprivation of Liberty Interest without Due Process O aim

Thi bodeaux, ® Monroe and Rodri guez argue that prisoners have a
protected |liberty interest in the restoration of good tine credits
and that they were deprived of their protected liberty interest
W t hout due process, as required by the Fourteenth Amendnent’s Due
Process O ause.

This argunent fails as the appellants lack the |liberty

interest that they assert. Since 1977, Texas | aw has provi ded t hat

3 Thibodeaux also presents a contention that he has suffered
retaliationinthe parol e process as aresult of his status as arecogni zed
“wit-writer.” He did not present this claimto the district court, nor
to the state habeas court, and thus we cannot consider it for the first
time in this court. See Yohey v. Collins, 985 F.2d 222, 226 (5th Cr.
1993); Hulsey v. Texas, 929 F.2d 168, 172 (5th Cir. 1991). W have
considered only his contentionsrelatedtothe 1993 directive as they were
the only issues before the district court.
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good conduct tinme credits are “a privilege and not a right.” Tex.
Cv. Stat. art. 6181-1 8§ 4 (West 1988). Since 1977 and up unti
the 1993 directive, Texas prison authorities possessed the
discretiontorestore or not torestore forfeited good conduct tine
credits. Tex. Civ. Stat. art. 6181-18 4 (West 1988) (“The director
may, however, in his discretion, restore good conduct tine
forfeited under such circunstances subject torules and policies to
be promul gated by the departnent.”).

Because the state statutes have, since at |east 1977, vested
conplete discretion with the state correctional authorities on the
issue of restoration of good tine <credits forfeited for
disciplinary infractions, thereis no protected |liberty interest in
the restoration of good tine credits and this argunent fails. See
Greenholtz v. Inmates of Neb. Penal and Correctional Conplex, 442
us 1, 11, 99 S. . 2100, 2105, 60 L. Ed. 2d 668 (1979) (a
statute which “provides no nore than a nere hope that the benefit
will be obtained...is not protected by due process”); HamlI| wv.
Wight, 870 F.2d 1032, 1036-37 (5th Cir. 1989) (no |liberty interest
in award of good conduct tine credits where state authorities
possessed conplete discretion concerning the award of such
credits); Ex parte Montgonery, 894 S.W2d 324, 328-29 (Tex. Cim
App. 1995) (policy of discretionary restoration of forfeited good
time credits did not create a protected |iberty interest); see al so
Board of Pardons v. Allen, 482 U S 369, 378 n. 10, 107 S. C.
2415, 2421 n.10, 96 L. Ed. 2d 303 (1987) (“statutes or regqgul ations

that provide that a parole board ‘may’ release an innate on parole
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do not give rise to a protected liberty interest”); Alison v.

Kyle, 66 F.3d 71, 74 (5th Gr. 1995) (Texas parole statutes do not

create a protected liberty interest due to discretionary nature).
2. Spellnon’s Due Process d ains

Spel I non alleges that he was denied due process during a
prison disciplinary hearing which resulted in the forfeiture of
good tinme credits. Specifically, he alleges that he was not given
adequate notice of the charges and was denied the right to cross-
exam ne a W tness.

Under Wolff v. MDonnell, 418 U. S. 539, 564-65, 94 S. C.
2963, 41 L. Ed. 2d 935 (1974), disciplinary action resulting in an
inmate’'s |l oss of good tine credit nust be acconpanied by certain
procedural safeguards, including witten notice of the charges at
| east 24 hours before a hearing regarding disciplinary sanctions.
See Murphy v. Collins, 26 F.3d 541, 543 & n.5 (5th Gr. 1994). The
di sciplinary charge against Spellnon involved a conspiracy to
create a work stoppage. Spellnon contends that he shoul d have been
notified of his all eged co-conspirators’ nanes because w t hout such
informati on he could not properly prepare a defense. However, he
does not explain how the |ack of that piece of information was
prejudicial to the preparation of his defense and t hus hi s argunent
on this issue fails. See Sinpson v. Otiz, 995 F. 2d 606, 609 (5th
Cir. 1993) (a prerequisite to issuance of a wit of habeas corpus
is showing of prejudice as a result of alleged constitutiona
vi ol ation).

Spel | non al so cl ai ns a due process problemin being prevented
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from cross-examning the warden at the hearing with a particul ar
guesti on. The transcript of the hearing is not in the record
before us, but even if it revealed that the warden was in fact not
al l owed to answer the question posed by Spell non, Spell non has not
denonstrated that he was denied a procedurally adequate heari ng.
In Wolff, the Suprene Court held that confrontation and cross-
exam nation of witnesses is not required in prison disciplinary
hearings. 418 U. S. at 567-68.

Spel | non al so contends that he was deni ed due process by the
Texas state courts’ policy against considering chall enges to prison
di sciplinary proceedings in state habeas proceedings. |Insofar as
Spellnon raises a due process challenge to the state habeas
proceedi ngs, his claimfails because infirmties in state habeas
proceedi ngs do not constitute grounds for relief in federal court.
See Duff-Smth v. Collins, 973 F.2d 1175, 1182 (5th Gr. 1992).

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the various district
courts as to the ex post facto claim W have reviewed all of the
appel l ants’ individual contentions, and we AFFIRM the district
courts as to those clains as well. In the case of Lucas, we
DISMSS his appeal for lack of jurisdiction and REMAND for the

district court’s consideration of his CPC application.
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