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Appeal fromthe United States District Court
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REVI SED OPI NI ON

Bef ore REYNALDO G GARZA, DeMOSS, and PARKER, Circuit Judges.

DeMOSS, Circuit Judge:

The opinion issued in this case under date of March 14, 1997,

is wwthdrawn and the following is issued in place thereof.

In this proceeding tried by consent before a nagi strate judge,

the jury found that three white | aw school professors, Plaintiffs

Eugene M Harrington, Martin Levy, and Thomas Kl even, of state-



supported Texas Sout hern University’' s Thurgood Marshall School of
Law i n Houston, Texas, had been discrimnated against by the |aw
school’s dean, Defendant Janes M Douglas, on the basis of
protected speech, and by the school’s associate dean, Defendant
Cal i ph Johnson, on the basis of their race. The jury also found
t hat Defendants Douglas and Johnson violated Plaintiffs’
subst antive due process rights. The jury awarded conpensatory and
puni tive damages and judgnent was entered. Hol ding that judgnent
as a matter of |aw should have been entered against Plaintiffs’ as
to their claims under 8 1983 for First Amendnent free speech
retaliation, we reverse as to that issue, but affirmas to the
issues of 8§ 1981 race discrimnation and Fourteenth Amendnent

subst antive due process.

BACKGROUND
Appel l ees/Plaintiffs Eugene M Harrington (“Harrington”),
Martin Levy (“Levy”), and Thomas Kleven (“Kleven”) are tenured
faculty nenbers of the Texas Sout hern University Thurgood Marshal
School of Law (“the | aw school”) in Houston, Texas. They have been
on the law school’s faculty since 1966, 1972, and 1974,
respectively. The parties do not dispute that the | aw school is a
public university with a historically black majority enroll nent.
In 1981, Appell ant/Defendant Janmes Dougl as (“Douglas”) was
named dean of the | aw school. Appellant/Defendant Caliph Johnson
(“Johnson”) had been on the law school faculty since 1975 and

served as associ ate dean from 1990 to 1992.



During Douglas’ first senester as dean, Harrington and Levy
approached Dougl as concerning a Student Bar Association (“SBA”)
recomendation to appoint only black students to representative
positions on various |aw school commttees. Harrington and Levy
beli eved that non-black student representation was inportant and
they solicited Douglas to disregard the SBA recommendati on and
appoi nt non-bl ack students.! It is unclear how Dougl as reacted to
their suggestions. Utimtely, the university president and a
Texas state senator becanme involved and non-black students were
subsequent|ly appointed to the commttees. Levy clainms that the
follow ng year he received the | owest sal ary reconmendati on of any
menber on the faculty.

In May 1983, thirteen | aw school professors, including Levy
and Kl even, signed a docunent entitled, “Bill of Particulars.” 1In
this docunment, the signatories conplained that Dean Douglas
di scrim nated against certain professors as to salaries, that he
failed to adhere to | aw school policies, and that he m shandl ed
various adm ni strative duties. The Bill of Particul ars addressed:

the professors’ concerns regarding Anerican

Bar Association (ABA mandat es, extrenme
insensitivity to the role of the Chicano
students in the Law School, uni | atera

reduction of courses resulting in harm to
students, reversing a | ong-standing policy on
Senior Priority exans, unilateral increase in
enrollment at the Law School, and such
admnistrative matters as jeopardizing the
status of the Law School by failing to devel op

! The |l aw school constitution allowed the Dean to appoint faculty
representatives to the I aw school commttees. Student representa-
tives were chosen by the SBA



a plan for the clinical program and failing

to properly certify Law School graduates for

the July 1982 Bar exam
This Bill of Particulars also addressed the signatories’ concern
that certain professors had received arbitrary or unfair
performance eval uations or salary increases. Appellee Harrington
did not sign this docunent.

One nonth later, another letter was sent to Douglas, further
detailing the professors’ concerns. Douglas sent no witten
response. 1In July 1983, eight faculty nenbers, including Levy and
Kleven, wote to the university's Vice-President for Academc
Affairs requesting that the university dism ss Dougl as as dean of
the law school. Harrington did not sign this letter.

In early 1984, eighteen of the twenty-three full-tinme nenbers
of the |l aw school faculty, including Harrington, Levy, and Kl even,
participated in a vote of “confidence/no confidence” concerning
Dougl as. Twelve nenbers of the faculty voted “no confidence” and
si x menbers abst ai ned.

Approxi mately six nonths later, fifteen nenbers of the |aw
school faculty, including all three Plaintiffs, wote a letter to
the president of the university requesting that Dougl as be renoved
as dean. The university president denied their request.

Several nonths |ater, eight nenbers of the | aw school faculty
wote a letter to the President of the Anmerican Bar Associ ation
conplaining that the wuniversity’'s refusal to renove Douglas
vi ol ated ABA gui deli nes. Follow ng an investigation, the ABA

di sm ssed the conpl aint.



Beginning in 1985, Levy and Kleven, along wth several of
their bl ack col | eagues, conpl ained to both the university president
and vice-president about discrimnatory treatnent in their
sal ari es. In 1986, then vice-president WIliam More allegedly
made sal ary adj ustnments for sone of the professors, including Levy
and Kl even; however, Plaintiffs contend that they never received
t hese sal ary increases.

I n 1988-89, Levy and Kl even agai n conpl ained to the university
Vi ce-president about unfair treatnent in salaries and raises, and
wer e subsequently “awarded a partial adjustnent for that year.”

In 1990, Levy and Kl even conplained to then university vice-
presi dent Bobby WIson about Dean Douglas’ wunfair treatnent
regarding their salaries and raises. Levy subsequently received a
sal ary adj ust nent.

Later in 1990, vice-president WI son devel oped a conprehensi ve
nerit eval uation system? The nerit eval uation systemrequired the
i ndi vidual faculty nenbers to eval uate thensel ves on a poi nt basi s,
and then submt their self-eval uations to another appointed faculty
menber for further review. Johnson, as associ ate dean of the | aw
school, was chosen to assess | aw school faculty’'s self-evaluations
and recommend overall point totals to the dean. The nerit
eval uations perforned by Johnson forned the basis for the salary
i ncreases to be awarded by Dean Dougl as.

Plaintiffs state that Johnson failed to notify Harrington

2 Prior to the inplenentation of this system the university did

not have a uniformfaculty evaluation system



about the newy inplenented self evaluation form even though
Johnson al l egedly knew that Harrington was on sabbatical when the
form was adopt ed. Harrington never submtted a self-evaluation
form for the 1990-91 academ c year. Hs failure to do so was
consi dered when sal ary increase determ nati ons were nade.

Plaintiffs state that, for the 1990-91 academ c year, “Johnson
also Ilowred the ©points requested for al | the white
professors...and raised the points requested for every Black
pr of essor who used the identical form”

In 1991-92, Harrington was awarded “professor of the year” by
all three student bar associations on canpus. This sane year,
Harrington was allegedly awarded the |owest percentage salary
increase of all full professors - 1%

In 1991-92, Kleven received the “outstanding teacher of the
year award” from Texas Southern University and was asked to be a
speaker at the |aw school graduation. This sanme year, Johnson
allegedly lowered Kleven's self-evaluation points because of
i nsufficient schol arship. Johnson, however, admtted to never
havi ng read the scholarly work of Kleven

Plaintiffs alleged that, by 1993, the disparity in salaries
between the average white full professors and average African
Anerican full professors had grown to approxi mately $3, 000 per year
even though, on average, the white professors had all egedly eight
years nore longevity than the African Anerican professors.
Plaintiffs allege that Harrington, who had been a professor | onger

than any other, was ranked seventh in salary; Levy, who ranked



third in years, ranked ninth in salary; and Kleven, who tied Dean
Douglas in years as a professor, ranked tenth in salary.

At the time of trial, Harrington’s nine nonth salary was
$102, 046, Levy’'s nine-nonth salary was $98, 297, and Kl even's nine
nonth sal ary was $97,332. Harrington, Levy, and Kl even were anong
the ten highest paid faculty at the | aw school .

After filing a conplaint with the Equal Enpl oynent Qpportunity
Comm ssion, in 1993, Plaintiffs brought suit in federal court
all eging violations of their due process rights under the Fifth and
Fourteenth Amendments to the Constitution; violations of their
civil rights under the Cvil R ghts Act of 1871, 42 U S.C. § 1983;
conspiracy to interfere with their civil rights under the Klu Kl ux
Klan Act, 42 U.S.C. 8§ 1985; racial discrimnation in violation of
equal protection under the Cvil R ghts Act of 1966, 42 U S. C 8§
1981; and violation of their right to free expression under the
First, Fifth, and Fourteenth Anendnents to the Constitution, as
wel | as pendent state clains for breach of contract and i ntenti onal
infliction of enotional distress.

At trial, the followng issues were submtted to the jury: a
8§ 1983 claimfor retaliation in violation of Plaintiffs’ right to
free expression under the First Amendnent; clains under 8 1981 and
Title VII for race discrimnation; and a claim for violation of

Plaintiffs’ substantive due process rights.? The jury returned

3 Prior to trial, the magistrate judge ruled, inter alia, that
Texas Sout hern University enjoys El eventh Arendnent inmunity from
suit as to Plaintiffs’ 8§ 1981 race discrimnation and 8 1983 free
speech retaliation clains. The magi strate judge also held that
Defendants are not liable in their individual capacities on
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verdi cts against Dean Douglas as to the 8§ 1983 First Anmendnent
claim and against Johnson as to the 8 1981 race discrimnation
claim The jury also returned verdicts agai nst both Dean Dougl as
and Johnson as to Plaintiffs’ substantive due process clains.
Defendants tinely filed a renewed notion for judgnent as a matter
of law, which was denied by the nagistrate judge.* The magistrate
judge entered final judgnent as follows:

1. Harrington was awarded $12,362 in conpensatory damages
and $27,000 in punitive damages from Dean Dougl as, plus $4,301 in
conpensat ory damages and $5,000 in punitive danages from Johnson.

2. Levy was awarded $20,320 in conpensatory danmages and
$27,000 in punitive danages from Dean Douglas, plus $6,201 in
conpensat ory damages and $5,000 in punitive damnages from Johnson.

3. Kl even was awarded $23,285 in conpensatory damages and
$27,000 in punitive danmages from Dean Douglas, plus $7,501 in
conpensat ory damages and $5,000 in punitive danages from Johnson.

The magi strate judge additionally found, by a preponderance of
the evidence, that “Plaintiffs are currently underpaid with respect
to certain col | eagues wth conpar abl e experi ence and
qualifications.” The nagistrate judge found that “the under paynent
is aresult of illegal discrimnation based on race, retaliation

for the exercise of their first amendnent rights and the arbitrary

Plaintiffs’ Title VII claim The parties do not appeal these
rulings, hence, we will not address them

4 Defendants had previously filed a notion for judgnent as a
matter of |aw prior to subm ssion of the issues to the jury, as is
required by Febp. R CGv. P. 50. The magistrate judge denied this
notion, as well.



and caprici ous manner in which performance eval uati ons were nade.”
The court ordered the followng injunctive relief: (1) that
Harrington’s salary for the 1994-95 academ c year be raised to
$105,382 “in order to bring himinto parity with Professor Qis
King,”® and (2) that the salaries for Levy and Kl even be raised to
$102, 767 for the 1994-95 academi c year to bring theminto parity
wth the salary of Johnson. The nmagistrate |judge awarded
attorneys’ fees and costs to Plaintiffs.

The Defendants tinely filed the instant appeal.

DI SCUSSI ON
On appeal, Defendants challenge the jury’'s verdict as to Dean
Dougl as on the §8 1983 First Amendnent claim Johnson on the 8§ 1981
race discrimnation claim and both Dean Douglas and Johnson on
Plaintiffs substantive due process clains. W w | address each

issue in turn

|. Section 1983 - First Anmendnent
Defendants first argue that Plaintiffs have not suffered a
constitutional deprivation wunder the First Anmendnent because
Plaintiffs’ speech did not involve matters of public concern, nor
did Douglas’ actions constitute an adverse enploynent decision
For the followi ng reasons, we hold that Plaintiffs have failed to

establish a 8§ 1983 claim for free speech retaliation, and we

5 Ois King is a professor with seniority status.



reverse the jury’s verdict as to this issue.

Section 1983 provides that any person who, under color of
state law, deprives another of "any rights, privileges or
immunities secured by the Constitution and | aws shall be liable to
the party injured in an action at law, suit in equity, or other
proper proceeding for redress...." 42 U S. C § 1983. “Rather than
creating substantive rights, 8 1983 sinply provides a renedy for
the rights that it designates.” Johnston v. Harris County Fl ood
Control Dist., 869 F.2d 1565, 1573 (5th Gr. 1989). “Thus, an
underlying constitutional or statutory violationis a predicate to
l[tability under 8 1983.” 1d. |In this case, Plaintiffs claimthat
the free speech provision of the First Anmendnent provides the
underlying constitutional violation.

To establish a § 1983 claimof retaliation for the exercise
free speech, Plaintiffs nust prove that: (1) Defendants were acting
under color of state law, (2) Plaintiffs’ speech activities were
protected under the First Amendnent; and (3) Plaintiffs’ exercise
of their protected right was a substantial or notivating factor in
Def endants' actions. Pierce v. Texas Dep’t. of Cim Justice Inst.
Div., 37 F.3d 1146, 1149 (5th Cr. 1994); M. Healthy Cty Schoo
Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 287, 97 S. C. 568, 576,
50 L.Ed. 2d 471 (1977). W review de novo the |egal question of
whet her Plaintiffs’ allegations state a valid claimof retaliation.

Shultea v. Wod, 27 F.3d 1112, 1118 (5th Gr. 1994).
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The parties do not dispute on appeal that Defendant Dougl as
was acting under color of state |aw Therefore, we nust ask
whet her Plaintiffs’ speech was protected under the First Arendnent.
To assert aretaliation claimcognizabl e under the First Anrendnent,
a public enployee nust allege facts denonstrating that his speech
i nvol ved a matter of public concern, Shultea, 27 F.3d at 1118, and
that he “has suffered an adverse enpl oynent action for exercising
[his] right to free speech.” Pierce, 37 F.3d at 1149.

Assum ng, wthout deciding, that the issues raised by
Plaintiffs are matters of public concern, the critical questions
are: (1) did Plaintiffs suffer an adverse enpl oynent action and, if
so, (2) was such adverse enpl oynent action taken in retaliation for
Plaintiffs exercise of free speech. For the foll ow ng reasons, we
hold that Plaintiffs have failed to show that they suffered an
adver se enpl oynent acti on.

“Adverse enploynent actions are discharges, denptions,
refusals to hire, refusals to pronote, and reprimands.” 1d. Many
actions which nerely have a chilling effect upon protected speech
are not actionable. | d. Actions such as “decisions concerning
teachi ng assignnents, pay increases, admnistrative matters, and

departnental procedures,” while extrenely inportant to the person
who has dedicated his or her life to teaching, do not rise to the
| evel of a constitutional deprivation. Dorsett v. Bd. of Trustees
for State Colleges & Universities, 940 F.2d 121, 123 (5th Gr.

1991) .
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On appeal, Plaintiffs argue that they experienced the
foll ow ng adverse enploynent actions: Douglas evaluated Kleven' s
| aw school participation as being “counterproductive” and Dougl as
perennially discrimnated against Plaintiffs when making nerit-
based salary increase determ nations. For the follow ng reasons,
we hold that neither of these actions rise to the level of a
constitutional deprivation.

First, assum ng that Douglas did, in fact, criticize Kleven's
participation as being counterproductive, Plaintiffs point to no
case law (nor do we find any) which holds that an enployer’s
criticismof an enployee, without nore, constitutes an actionable
adverse enpl oynent acti on. In this case, the evidence is clear
that no Plaintiff has been di scharged or threatened wi th di scharge;
no Plaintiff has been denoted; no Plaintiff has been denied a
pronotion; and no Plaintiff suffered a reduction in pay. In fact,
all Plaintiffs are tenured professors of |aw, having achieved the
hi ghest rank available at the |aw school. All Plaintiffs stil
teach at the law school and all Plaintiffs are anong the |aw
school’s top earners. Regardl ess of the arguable nerits behind
this, or any criticism nere criticisns do not give rise to a
constitutional deprivation for purposes of the First Amendnent.
Accordingly, Plaintiffs did not suffer an actionable adverse
enpl oynent action when Douglas criticized Kl even as being
count er producti ve.

Next, Plaintiffs argue that they experienced an adverse

enpl oynent action when Douglas failed to award themcertain nerit

12



pay i ncreases. For the purpose of this analysis, we assune,
W t hout deciding, that Plaintiffs actually qualified for a nerit
pay increase in sone anmount. The record is undi sputed, however,
that each Plaintiff did in fact receive, during each school year
for which free speech retaliationis clained, anerit pay increase;
and that their claimis nore precisely stated as "we were not
awarded nerit pay increases in the sane anount as others or in the
anopunt to which we think we were entitled." W find nothing in
this record upon which a determ nation could be made that Dougl as
was obligated to give the sane dol |l ar anount or the sane percent age
increase to each professor to whom nerit pay increases would be
awar ded; and the variations in the anounts or percentages of nerit
pay increases which he actually awarded were not significant. |If
Plaintiffs had received no nerit pay increase at all or if the
anount of such increase were so small as to be sinply a token
i ncrease which was out of proportion to the nerit pay increases
granted to others, we mght reach a different conclusion. But
under the facts of this case we are persuaded that the nerit pay
i ncreases actually awarded to Plaintiffs cannot be consi dered as an
adverse enpl oynent action. As this Court has previously stated in

Dorsett, any harm resulting from decisions concerning pay
increases" does not rise to the level of a constitutiona

deprivation.® Dorsett, 940 F.2d at 124. After carefully revi ew ng

6 In Dorsett, we stated:
The continuing retaliatory actions alleged by
Dorsett appear to be nothing nore than
deci si ons concerni ng teachi ng assi gnnents, pay
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the record and the case law, we hold that Plaintiffs proof of
adver se enpl oynent action in this case anounts to nothing nore than
a dispute over the quantum of pay increases. Accordi ngly, the
Plaintiffs have not proved an actionable adverse enploynent
activity.

Having failed to establish a First Amendnent violation,
Plaintiffs failed to prove a case for a § 1983 claimof retaliation
for the exercise of free speech. For these reasons, the magi strate
judge erred in failing to grant Defendants’ notion for judgnent as
a matter of law, and the judgnent of the magistrate court is

reversed as to this issue.

1. Sufficiency of the Evidence
Standard of Revi ew
Def endants next chall enge the sufficiency of the evidence as

to Plaintiffs’ clainms that Johnson discrimnated agai nst them on

i ncr eases, adm ni strati ve matters, and
departnental procedures....

I n public schools and universities across
this nation, interfaculty disputes arise daily
over teaching assignnents, room assignnents,
admnistrative duties, classroom equipnent,
teacher recognition, and a host of other
relatively trivial matters. A federal court
is sinply not the appropriate forumin which
to seek redress for such harns.

We have neither the conpetency nor the
resources to undertake to mcro nanage the
adm ni stration of t housands of state
educational institutions.

Dorsett, 940 F.2d at 123-24 (enphasis added) (internal citations
omtted).
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the basis of their race in violation of § 1981, and that Johnson
and Dougl as arbitrarily and capriciously deprived themof nerit pay
increases in violation of the Fourteenth Anendnment.’ “A notion for
judgnent as a matter of law ... in an action tried by jury is a
chall enge to the |l egal sufficiency of the evidence supporting the
jury's verdict.” Hltgen v. Sunral, 47 F.3d 695, 699 (5th Gr.

1995). “On reviewof the district court's denial of such a notion,

the appellate court uses the sanme standard to review the verdict
that the district court used in first passing on the notion.” Id.

A jury verdict nust be upheld unless "there is no legally
sufficient evidentiary basis for a reasonable jury to find" as the
jury did. Febp. R Qv. P. 50(a)(1). “This court has consistently
applied this standard to show appropri ate deference for the jury's
determ nation.” Hiltgen, 47 F.3d at 700. “A jury may draw
reasonabl e inferences fromthe evidence, and those inferences my
constitute sufficient proof to support a verdict.” 1d. “On appea

we are bound to view the evidence and all reasonable inferences in
the light nost favorable to the jury's determnation.” 1d. “Even
t hough we m ght have reached a different conclusion if we had been
the trier of fact, we are not free to reweigh the evidence or to
re-evaluate credibility of wtnesses.” | d. Wthin this broad

standard of deference, we “nmust focus on whet her a reasonable trier

” The parties do not dispute on appeal that Defendants properly
preserved these i ssues for appeal by asserting a tinely notion for
judgnent as a matter of |aw at the cl ose of the case.
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of fact could have concluded as the jury did.” Arnmendariz v.
Pi nkerton Tobacco Co., 58 F.3d 144, 149 (5th Cr. 1995), cert.
denied, 116 S. . 709 (1996).

Section 1981 Race Discrimnation

Section 1981 provides that all persons in the United States
shall have the sane contractual rights as white citizens.® 42
U S C 8§ 1981(a); LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 448
n.2 (5th Gr. 1996). “Clains of racial discrimnation brought
under 8 1981 are governed by the sane evidentiary framework
applicable to clains of enploynent discrimnation brought under
Title VII.” LaPierre, 86 F.3d at 448 n.2. Thus, “to succeed on a
claimof intentional discrimnation under Title VII ... or Section
1981, a plaintiff nust first prove a prim facie case of
discrimnation.” Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047
(5th Gr. 1996). However, “when a case has been tried on the
merits, a reviewng appellate court need not address the
sufficiency of plaintiff's prima facie case, and nmay i nstead

proceed directly to the ultimate question of whether plaintiff has

8 In the Cvil R ghts Act of 1991, enacted Novenber 21, 1991

Congress legislatively reversed the Suprenme Court case of Patterson
v. MLean Credit Union, 109 S. C. 2363 (1989), which held that
section 1981's guarantee of the right to nake contracts did not
extend to conduct occurring after the enpl oyer-enpl oyee contract
was forned. Section 1981 now specifically states that, "[f]or
purposes of this section, the term'nmake and enforce contracts'
i ncl udes the maki ng, performance, nodification, and term nati on of
contracts, and the enjoynent of all benefits, privileges, terns,
and conditions of the contractual relationship.” 42 U.S.C. 8§
1981(b); National Ass’'n. of CGov’'t Enployees, Et Al . v. Cty
Public Serv. Bd. of San Antonio, Et Al., 40 F. 3d 698, 712 (5th Gr

1994) .
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produced sufficient evidence for ajury to find that discrimnation
has occurred.” Valther v. Lone Star Gas Co., 952 F.2d 119, 122
(5th Gr. 1992). In other words, the focus “then shifts to the
ultimate question of whether the defendant intentionally
di scrimnated against the plaintiff.” LaPierre, 86 F.3d at 448.

I n showi ng i ntentional enploynent discrimnation, a plaintiff
need not conme forward with direct evidence of discrimnatory
intent. LaPierre, 86 F.3d at 449; Rhodes v. Quiberson O Tools,
75 F. 3d 989, 993 (5th Cr. 1996) (en banc). Direct evidence of an
enployer's discrimnatory intent is rare; therefore, plaintiffs
must ordinarily prove their clains through circunstantial evidence.
| d. A plaintiff may establish circunstantial evidence of
intentional discrimnation by denonstrating that a defendant's
articul ated nondi scrimnatory rational e was pretextual. MDonnel
Dougl as Corp. v. Geen, 93 S. . 1817, 1825 (1973); Texas Dept.
of Comunity Affairs v. Burdine, 101 S. C. 1089, 1093 (1981). A
plaintiff my denonstrate pretext either by showng that a
discrimnatory notive nore likely notivated the enpl oyer, or that
the enployer's explanation is unworthy of credence. Anburgey v.
Corhart Refractories Corp. Inc., 936 F.2d 805, 813 (5th Gr. 1991).

At trial, Plaintiffs offered evidence showi ng that Johnson
intentionally or recklessly failed to give white professors equal
credit and consideration for their schol arshi p, research, community
service, and publications. Plaintiffs offered evidence show ng
that this discrimnatory policy caused bl ack professors to receive

hi gher nerit pay increases than those received by their white
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count erparts. Plaintiffs also offered the testinony of faculty
menbers who stated that a racially discrimnatory environnent
existed at the law school and that Johnson’s treatnent of the
Plaintiffs could only be attributed to such discrimnation.

After thoroughly reviewing the relevant portions of the
record, as well as the argunents of the parties, we hold that
Plaintiffs offered sufficient evidence to allow a reasonable jury
to conclude that Johnson intentionally discrimnated against
Plaintiffs on the basis of race when he evaluated them for nerit
pay increases. Wile the evidence offered by Plaintiffs is purely
circunstantial, such evidence, if believed by the jury, can give
rise to a claimfor intentional race discrimnation under 8§ 1981.
For these reasons, we find no reversible error and the judgnent of

the magi strate judge on this issue is affirned.

Subst anti ve Due Process

Finally, Defendants argue that the evidence presented at tri al
does not support the jury's finding that Johnson and Dougl as
vi ol ated Defendants’ substantive due process rights under the
Fourteenth Anmendnent. “To succeed with a claim based on
substantive due process in the public enploynent context, the
plaintiff nust show two things: (1) that he had a property
interest/right in his enploynent, and (2) that the public
enployer's termnation of that interest was arbitrary or
capricious.” Multon v. Cty of Beaunont, 991 F.2d 227, 230 (5th

Cr. 1993). “If state action is so arbitrary and capricious as to
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be irrational, its infringenent on a constitutionally protected
interest may vi ol ate substantive due process rights.” Neuwirth v.
Loui siana State Bd. of Dentistry, 845 F.2d 553, 558 (5th CGr.
1988) .

On appeal, Defendants do not dispute that Plaintiffs had a
property interest in a rational application of the university’s
merit pay policy. Accordingly, we need not address this issue.
Assum ng, arguendo, that Plaintiffs did have a property interest in
merit pay increases, we nust ask whether Johnson and Dougl as
awar ded such pay increases in an arbitrary and capricious nanner.
See Spuler v. Pickar, 958 F.2d 103, 107 (5th Gr. 1992) (Assum ng
plaintiff had a property interest, the only substantive process due
was the exercise of professional judgnent, in a non-arbitrary and
non-capricious fashion). After thoroughly and carefully review ng
the briefs of the parties and the rel evant portions of the record,
we hold that a jury could reasonably conclude that Johnson and
Dougl as acted in an arbitrary and capricious manner in their nerit
pay eval uations. Thus, the judgnent of the nagistrate judge as to

this issue is affirned.

CONCLUSI ON
For the foregoing reasons, we reverse the judgnent of the
magi strate judge as to the issue of 8§ 1983 retaliatory discharge
under the First Amendnent; affirmthe judgnent of the magistrate
judge as to the i ssue of § 1981 race discrimnation; and affirmthe

j udgnent of the magistrate judge as to the i ssue of substantive due

19



process under the Fourteenth Anmendnent. To the extent that the
final judgnent of the magistrate judge is not nodified by this
order, it is, in all things, affirned.?®

This case is remanded to the nmagi strate judge for nodification

of the final judgnent in accordance with this opinion.

® Defendants have not appealed the propriety of the injunctive
relief awarded by the magi strate judge, or the punitive danmages
awarded by the jury on the issue of race discrimnation.
Accordingly, we express no opinion as to these aspects of the
judgnent. The issue of attorneys’ fees shall be determ ned by the
magi strate judge in a manner consistent with this opinion.
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