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UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

No.  95-20689

KENNETH BERNARD HARRIS,
Petitioner-Appellant,

versus

GARY JOHNSON, DIRECTOR,
TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, INSTITUTIONAL DIVISION,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Texas

April 11, 1996

Before POLITZ, Chief Judge, HIGGINBOTHAM and EMILIO M. GARZA, Circuit
Judges.

POLITZ, Chief Judge:

Kenneth Bernard Harris, sentenced to death by lethal injection for the murder of Lisa

Stonestreet, seeks a certificate of probable cause to appeal the district court’s dismissal of his petition

for writ of habeas corpus and for an order staying his execution presently set for April 25, 1996.  We

decline to issue the requested certificate and decline to order a stay.

BACKGROUND

On June 9, 1986 the police discovered the body of Lisa Stonestreet in the bathroom of her

apartment in Houston, Texas, nude except for a pair of socks and a segment of pantyhose tied around
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her left wrist.  Her body was draped over the side of the bathtub with her knees and feet on the floor

and her head emersed in water in the bathtub.  

Stonestreet’s apartment was in near total disarray.  The investigating officers found a steak

knife in her bedroom bearing a latent fingerprint matching Harris’ left index finger.  Several pubic

hairs found on her body matched Harris’ pubic hair.  An autopsy revealed that Stonestreet had been

beaten with a blunt instrument, that her wrists had been tightly bound, and that she had been manually

strangled and drowned.  Sperm was found in her vagina and rectum.  The autopsy disclosed no

damage to the anal sphincter, a finding consistent with anal intercourse after relaxation resulting from

unconsciousness or death.  

Early in the investigation of the homicide the authorities interviewed Harris who lived, with

his girlfriend, in the next apartment.  Harris then told the authorities that he did not know Stonestreet

but that he had noticed a suspicious black pickup truck near the apartment complex a week before

her death.  On July 16, 1986, in its investigation of a recently burned vehicle belonging to Stonestreet,

the authorities found a palm print matching Harris’ right palm.  

Harris was arrested for Stonestreet’s murder on July 22, 1986.  After receiving Miranda

warnings, Harris requested and was given permission to speak with his father.  After doing so, Harris

gave several statements, confessing that he strangled Stonestreet after having consensual sex with her.

He expressed remorse for the homicide, claiming that he was under the influence of drugs at the time.

Indicted for the capital murder of Stonestreet, Harris was tried before a state jury in Harris

County, Texas.  The trial lasted four and one-half months, from August 17, 1987 to January 4, 1988,

and resulted in Harris’ conviction for capital murder.  The sentencing phase extended from January

5, 1988 to January 22, 1988.  Harris presented evidence about his low intellectual capacity and his

childhood experiences.  In addition to offering psychiatric evidence, the state called five women who

testified that they had been victims of sexual assaults by Harris.  These unadjudicated offenses

occurred between December 10, 1985 and May 3, 1986, approximately six months and one month,

respectively, before Stonestreet’s murder.  At the conclusion of the sentencing phase the jury
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affirmatively answered the two special issues posed to it and the trial court sentenced Harris to death

by lethal injection.  Harris appealed his conviction and sentence to the Texas Court of Criminal

Appeals which abated the appeal and remanded for the limited purpose of an additional Batson

hearing.  The appellate court concluded that the trial judge had erred, under controlling state

precedent, by precluding defense counsel from cross-examining the prosecutor about the submitted

race-neutral reasons for the exercise of peremptory strikes of four black members of the jury venire.

The trial court scheduled a hearing, as directed by the remand order, for January 30, 1992.

Harris’ counsel appeared but informed the court that he was not ready to proceed because some of

Harris’ files had been lost.  The trial court granted counsel additional time to locate or reconstruct

his files, informing counsel that the record would be returned to the Court of Criminal Appeals on

February 27, 1992 unless prior thereto he notified the court that he was ready to proceed.  Counsel

did not so inform the court and, as advised, the record was returned to the Court of Criminal Appeals

which affirmed Harris’ conviction and sentence.1  Harris filed a petition for writ of certiorari which

was denied.2

On Harris’ state petition for writ of habeas corpus, the trial court of conviction entered

detailed findings of fact and conclusions of law and recommended denial of the writ.3  The Court of

Criminal Appeals accepted that recommendation.4  Harris then filed the instant petition under 28

U.S.C. § 2254, and moved for a stay of execution, discovery, and an evidentiary hearing.  The

respondent moved for summary judgment.  The district court granted a stay of execution.  It then

considered and denied the motions for discovery and for an evidentiary hearing.  After a full and

thorough review of the state court record the district court granted the respondent’s motion for
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summary judgment, dismissed the writ application, lifted its order staying execution, and denied

Harris’ motion for a certificate of probable cause to appeal.  Harris now seeks from this court a

certificate of probable cause and a stay of the execution presently set for April 25, 1996.

ANALYSIS

A. Certificate for Probable Cause

We have no jurisdiction over Harris’ appeal absent a CPC.5  To obtain a CPC, Harris must

make a substantial showing of the denial of a federal right.6  “This standard does not require petitioner

to show that he would prevail on the merits, but does require him to show the issues presented are

debatable among jurists of reason.”7  Further, in a capital case we properly may consider the nature

of the penalty in deciding whether to grant a CPC but, as we have observed, that fact alone does not

suffice to justify the issuance of  a CPC.8

B. Penry Claim

Harris claims that the two special issues posed did not permit the jury to make the mandated

reasoned moral response to the mitigating evidence about his mental capacity.9  To support his Penry

claim Harris relies on the testimony of Dr. Priscilla Ray, a forensic psychiatrist, who testified that

Harris fell in the borderline defective or mildly defective range, as well as the testimony of Dr. Albert

Smith, a clinical psychologist who similarly testified that Harris was “functioning in the borderline

range of mental ability.”  In addition to this expert testimony, Harris relies on various lay witnesses

to establish his difficulty in learning.  In its consideration of the Penry claim, the district court relied
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on the state trial judge’s factual findings in the state habeas proceedings that Harris’ IQ was estimated

at different times to be 68, 71, and 93.

As we recently noted:

The first inquiry in a Penry claim is whether the mitigating evidence is relevant.  Phrased
different ly, does the evidence implicate the basic concern of Penry that defendants who
commit criminal acts that are attributable to a disadvantaged background, or to emotional and
mental problems, may be less culpable than defendants who have no such excuse.  . . .  In
order to present relevant evidence that one is less culpable for his crime, the evidence must
show (1) a uniquely severe permanent handicap with which the defendant is burdened through
no fault of his own, . . . and (2) that the criminal act was attributable to this severe permanent
condition.10 

Assuming arguendo that Harris’ borderline intelligence constituted the type of uniquely severe

permanent handicap required, his claim fails for lack of nexus between the mitigating evidence and

the criminal act.11  Our review of the record reflects the lack of any such evidence.  C. Batson

Claim

Harris maintains that the district court erred in granting summary judgment on his claim that

the state’s use of  four of its peremptory challenges to strike African-Americans violated the holding

of Batson v. Kentucky.12  Summary judgment is appropriate if the record reveals the absence of a

genuine issue of material fact.13  In making this determination, we consider the facts contained in the

summary judgment record, and the reasonable inferences to be drawn therefrom, in the light most

favorable to the non-movant.  In applying this standard, however, we are mindful that a federal court

must accept as correct a state court’s findings of fact unless one of the 28 U.S.C. § 2254(d)
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hearing; the material facts were not developed adequately; and he did no t receive a full, fair, and
adequate hearing in the state habeas proceeding.  Harris rests these assertions on the state habeas
court's denial of his motion for discovery.  Whereas a state court’s refusal to permit discovery in some
instances may support a conclusion that the state hearing was not full and fair, e.g., Moore v. Kemp,
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exceptions apply.14  

Harris contends that a genuine issue of material fact exists herein as to whether the

prosecution peremptorily released from the jury venire Dawnella Swan, Gloria Paul, Anthony

Hackett, and Cornine Charles because of their race.  Applying the mandated presumption of

correctness, the district court did not err in its grant of summary judgment on this claim.  The record

abundantly supports the finding that the peremptory strikes were prompted by considerations other

than race.  In each instance the prosecutor provided, and the court accepted, race-neutral reasons

which were supported by the voir dire record.  The voir dire examination consumed more than three

times as many trial days as did the trial on the merits.

D. Ineffective Assistance Claim

Harris maintains that defense counsel rendered constitutionally ineffective assistance in the

handling of the Batson issue.  Specifically, Harris contends that if counsel had cross-examined the

prosecutor on the remand of the Batson issue, the challenge would have been successful.  To prevail

on this constitutional claim, Harris must establish that his counsel’s performance was deficient15 and

that such deficient performance prejudiced his defense.16  To establish prejudice Harris must

demonstrate a reasonable probability that, but for counsel’s unprofessional errors, the result of the
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proceedings would have been different.17  Moreover, he must establish that counsel’s errors rendered

his trial fundamentally unfair or unreliable.18 

As previously alluded to, the trial record reveals detailed questioning during the voir dire of

the prospective jurors, by both the prosecutor and defense counsel.  The record also contains lengthy

argument by the prosecutor and defense counsel on each of the challenged strikes.  We perceive no

reasonable probability that counsel’s cross-examination of the prosecutor would have produced a

different result.  

E. Discovery and Evidentiary Hearing

Harris next maintains that the court à quo erred by failing to permit discovery and for not

conducting an evidentiary hearing on the Batson and ineffective assistance of counsel claims.  When

there is a fact ual dispute which, if resolved in the petitioner’s favor, would warrant relief, and the

state court has not afforded the petitioner a full and fair evidentiary hearing, a federal habeas

petitioner typically is entitled to discovery and an evidentiary hearing.19  Rule 6 of the Federal Rules

Governing Section 2254 Cases does not, however, authorize fishing expeditions.  A habeas petitioner

must make sufficiently specific factual allegations; conclusionary allegations will not suffice to

mandate either discovery or a hearing.20  The record contains no factual allegations which, if fully

developed, would have entitled Harris to relief on either claim.  

F. Unadjudicated Offenses
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Harris claims that the admission of the unadjudicated extraneous offenses during the

sentencing phase of his trial violated the eighth amendment as well as the due process and equal

protection clauses of the fourteenth amendment.  Harris first contends that the admission of such

offenses violates due process because the evidence undermines the reliability of the decision to impose

the death penalty.  He then contends that the state must prove the unadjudicated extraneous offenses

beyond a reasonable doubt.  Finally, he maintains that the admission of the unadjudicated offenses

during a capital sentencing hearing violates equal protection because extraneous unadjudicated

offenses may not be introduced in the trials of defendants convicted of non-capital murder. 

These submissions are not persuasive; they would require the announcement and application

of a new rule contrary to the holding of Teague v. Lane.21  We previously have held that the use of

evidence of unadjudicated extraneous offenses, at the sentencing phase of Texas capital murder trials,

does not implicate constitutional concerns.22  The authorities do not support Harris’ claim that the

Constitution requires that the state prove unadjudicated offenses beyond a reasonable doubt before

they may be used during the sentencing phase.  Fully aware that the due process clause clearly

requires that for conviction the state must prove the elements of the offense charged beyond a

reasonable doubt,23 neither we nor the Supreme Court has stated that a similar burden exists regarding

the admission of evidence of unadjudicated offenses in a capital case sentencing hearing.24 

Finally, Harris’ equal protection challenge founders.  Assuming arguendo that capital

defendants and non-capital defendants are similarly situated, a parallel of which we are not persuaded,

any disparate treatment would be rationally related to the state's legitimate interest in assuring that
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all relevant information is presented for consideration by a capital jury in the discharge of its onerous

obligation.25

The motions for a certificate of probable cause and for a stay of execution are DENIED.


