REVI SED, Septenber 8, 1998
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BOB T. MOORE;, SUSAN MOORE,
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W ENER, BARKSDALE, EM LIO M GARZA, DeMOSS, BENAVIDES, STEWART,

PARKER, and DENNI'S, Circuit Judges.”’

W EUGENE DAVIS, Circuit Judge:
In this toxic tort case, we consider whether the district

court abused its discretion in excluding the opinion of a physician

POLI TZ, Chief Judge, is recused.



on the causal relationship between Plaintiff's exposure to
i ndustrial chemcals and his pulnonary illness. W find no abuse
of discretion and affirm

| .

Bob T. Mwore was enployed as a delivery truck driver for
Consol i dated Frei ghtways, Inc. (“Consolidated”), a notor freight
conpany. On the norning of April 23, 1990, Mdore delivered several
drunms of chem cals manufactured by Dow Corning Corp. (“Dow’) to
Ashl and Chemcal Inc.’s (“Ashland”) termnal in Houston. When
Moor e opened the back door of his trailer, he snelled a chem cal
odor that caused himto suspect that a drumwas | eaki ng. Moore and
the Ashland plant nanager, Bart Gaves, identified two |eaking
drunms and renoved themfromthe trailer. M. Gaves contacted Dow
and requested cleanup instructions and a copy of the material
safety data sheet (“MSDS’) for the spilled chem cals. The MSDS
identified the contents of the |eaking drum and health hazards

associated with the contents.? The MSDS stated that the cheni cal

! The MSDS provided, in part, as follows:
MATL NAME: DOW CORNI NG R) 1-2531 RELEASE COATI NG

SECTION |1 - HAZARDOUS | NGREDI ENTS AS DEFI NED I N 29 CFR
1910. 1200 .

TOLUENE . . .

SOLVENT NAPHTHA, PETROLEUM LI GHT ALI PHATIC .
| SOBUTYLI SOBUTYRATE

PROPYLENE GLYCOL METHYL ETHER .

SECTION Il - EFFECTS OF OVEREXPOSURE

| NHALATI ON:  SHORT VAPOR EXPOSURE MAY CAUSE DROWS! NESS
AND | RRI TATE NOSE AND THROAT. VAPORS MAY | NJURE BLOOD,
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sol ution included hazardous ingredi ents, nost notably Toluene. It
war ned that dependi ng upon the |l evel and duration of the exposure
to fumes from the chemcals, irritation or injury to various
organs, including the lungs, could result.

After Moore and G aves obt ai ned cl eanup i nstructions, they put
the leaking druns into |arger salvage druns. Moor e and anot her
Consol i dat ed enpl oyee t hen proceeded to pl ace absorbent material on
the spilled chem cals, sweep themup, and di spose of them The nen
were engaged in this cleanup for forty-five mnutes to an hour.
After the cl eanup, Moore returned to the Consolidated termnal. At
trial, he testified that about an hour after finishing the cleanup,
he began experiencing synptons, including dizziness, watery eyes,
and difficulty in breathing. However, More was able to drop off
anot her Consolidated trailer as requested by his supervisor.

Wen he conpleted this delivery, Moore returned to
Consolidated's termnal and told his supervisor that he was sick
The supervisor sent Mwore to the conpany doctor. The next day,
Moore saw his famly physician. After two to three weeks of
treatnent by the famly physician, More placed hinself under the
care of a Dr. Sim, a pulnonary specialist. Dr. Sim released
Moore to return to work on the 11th day of June, 1990. After

wor ki ng several days, Myore termnated his enploynent due to

LI VER, LUNGS, KIDNEYS, AND NERVOUS SYSTEM DEGREE OF EFFECTS
DEPENDS ON CONCENTRATI ON AND LENGTH OF EXPOSURE

COMMVENTS:  PROLONGED TOLUENE OVEREXPOSURE MAY | NJURE
BLOOD, LIVER, LUNGS, KIDNEYS, AND NERVOUS SYSTEM AND NMAY AGGRAVATE
EXI STI NG EYE, SKIN, AND RESPI RATORY DI SORDERS.
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difficulty breathing. On three occasions in the sumer of 1990,
Moor e al so consulted Dr. Daniel E. Jenkins, a pul nonary specialist.
Dr. Jenkins diagnosed More's condition as reactive airways
dysfunction syndrone (“RADS’), an asthmatic-type condition. In
Novenber of 1990, Moore consulted anot her pul nonary specialist, Dr.
B. Antoni o Alvarez, who becane his primary treating physician. Dr.
Al varez confirnmed Dr. Jenkins’s diagnosis and treated More for
RADS.

Moore reported to his physicians that he had snoked
approxi mately a pack of cigarettes a day for approximately twenty
years, and he continued to snoke at the tinme of trial. He al so
reported that on April 23, 1990, when he was exposed to the Dow
chemcal, he had just returned to work following a bout wth
pneunoni a. More also related a history of chil dhood asthnma to his
treating physician.

Moore and his wife filed suit agai nst Ashland Chem cal, Inc.,
Ashland G I, Inc., and others, primarily on grounds that Ashland
was negligent in insisting that More expose hinself to vapors
created by the chem cal spill. More specifically, More conpl ai ned
t hat Ashl and’ s enpl oyee, Bart G aves, should have permtted More
to return to Consolidated' s term nal where other enployees could
have cl eaned up the spill. He also conplained that Graves did not
permt himto use a respirator during the cleanup. Ashland renoved
the suit to federal court on the basis of diversity jurisdiction.

After extensive discovery and notion practice dealing

particularly with whether More's expert physicians, Dr. Jenkins



and Dr. Alvarez, would be permtted to testify, the case proceeded
to trial before a jury. At the conclusion of the trial, the jury
answered the follow ng interrogatory in the negative: "Do you find,
froma preponderance of the evidence, that the negligence, if any,
of the person naned below proximately caused the injury in
questi on: . . . (b) Ashland Chemcal, Inc. and/or Ashland G I,

I nc. Thereafter, the district court entered a take nothing
j udgnent agai nst Mbore. On appeal, a divided panel of this Court
concluded that the district court had erred in refusing to allow
Dr. Jenkins, one of Mbore's experts, to give an opinion on the
cause of More's illness, and reversed the district court's

j udgnent and renmanded the case for a newtrial. More v. Ashland

Chem, Inc., 126 F.3d 679 (5th Cr. 1997). W granted rehearing to

consider this case en banc and to clarify the standards district
courts should apply in determning whether to admt expert
t esti nony.

.

In this appeal we focus onthe trial court's refusal to permt
one of Moore's nedical witnesses, Dr. Daniel E. Jenkins, to give an
opinion on the cause of WMore's illness. Sone factual and
procedural background is necessary to understand the argunents of
the parties.

Moore sought to call two nedical wtnesses, Dr. Jenkins and
Dr. Antonio Alvarez. Dr. Jenkins, a well-qualified nedical
specialist, was certified by the Anerican Board of Internal

Medicine in 1947. He also had special training and taught in the



fields of pul nonary disease, allergy, and environnmental mnedicine.?
Dr. Jenkins saw More on three occasions. He exam ned Mbore

performed a series of tests, and revi ewed Moore's nedi cal records.
He concluded that Moore was suffering from RADS. Based upon his
exam nation and tests, Dr. Jenkins expressed the opinion that
Moor e' s RADS had been caused by Moore’s exposure to vapors fromthe
chem cal spill at Ashland’s facility in April of 1990. W wll
discuss later in nore detail the reasons Dr. Jenkins assigned for
his opinion. Generally, he relied upon the MSDS, whi ch warned t hat
exposure to the Tol uene sol ution could be harnful to the lungs, his
exam nation and test results, and the close, tenporal connection
bet ween Mbore's exposure to the Tol uene solution and the onset of
synpt ons.

Dr. Alvarez, who was a fornmer student of Dr. Jenkins, agreed
with Dr. Jenkins about the cause of Moore's RADS. Dr. Alvarez was
Moore's primary treating physician. In addition to the reasons
relied on by Dr. Jenkins, Dr. Alvarez supported his theory of
causation with a report of a study on RADS co-authored by Dr.

Stuart Brooks that he found in a nedi cal nagazine.® One case study

2 The Defendants agree that Dr. Jenkins's qualifications are
out st andi ng. He served residencies in internal nedicine,
tubercul osis, and chest disease and allergy, and was certified by
the Anerican Board of Internal Medicine in 1947. After serving as
Chi ef Resident in Medicine and Assi stant Professor of Medicine and
Physician in Charge of the Tuberculosis and Chest Unit at the
Uni versity of M chigan Medical School from 1943 to 1947, he spent
forty-four years on the faculty at Bayl or Medical School. 1n 1991,
he went into practice in Houston with a group of physicians
specializing in respiratory ail nents.

8 Stuart M Brooks, MD. et al., Reactive Airways Dysfunction
Syndronme (RADS), 88 CHesT 376 (1985).
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inthe report involved a cl erk who was exposed to a Tol uene m xture
inasmll, enclosed roomfor two and one-half hours. Dr. Jenkins
initially stated in his deposition that he knew of no reported
literature that supported his causation opinion. During his in
limne testinony outside the presence of the jury at trial, Dr.
Jenkins, for the first time, pointed to the Brooks study relied on
by Dr. Alvarez.

Dr. Jenkins admtted that Moore was his first RADS patient
wth a history of exposure to Tol uene. He had conducted no
research on this subject. Dr. Jenkins had previously treated ot her
pati ents whose RADS he attributed to exposure to chem cals that
were known to irritate the airways. However, he conceded that the
chem cals involved with these previous patients were stronger and
more irritating than the Toluene solution to which More was
exposed. Dr. Jenkins made no attenpt to explain how any of the
other chemcals that he believed caused RADS in his earlier
patients had properties simlar to the Dow Tol uene sol ution.

The district court, after reviewing Dr. Jenkins’s deposition
and listening to his in limne testinony, decided to exclude his
causati on opinion. The court did permt Dr. Jenkins to testify
about his exam nation of Mwore, the tests he conducted, and the
di agnosi s he reached. The only feature of Dr. Jenkins's testinony
the court excluded was his opinion that the Tol uene sol uti on caused
Moore's RADS. The district court concluded that Dr. Jenki ns had no
scientific basis for this opinion, that it was not sufficiently

reliable under Fed. R Evid. 702, and that it woul d be i nconsi st ent



wth the court's gatekeeper role under Daubert to admt this
opi ni on.

The district court decided to admit Dr. Alvarez's causation
opi ni on even though it was essentially identical to Dr. Jenkins's
prof f ered opi ni on. The district court was apparently convinced
that Dr. Alvarez's opinion |inking the RADS to Mbore's exposure to
the Tol uene solution was nore reliable than Dr. Jenkins's opinion
because Dr. Alvarez had been the treating physician, and also
because he had relied from the outset on the Brooks study and
therefore had sone support fromthe scientific literature for his
concl usi on. In view of the verdict, the Defendants do not
challenge the district court's decision to admt Dr. Alvarez's
opi nion. Thus, the propriety of this ruling is not presented to us
for review

The single defense expert, Dr. Robert Jones, was the third
medi cal witness to testify. Based upon his review of the nedical
records, Dr. Jones concluded that More did not have RADS; rather,
according to Dr. Jones, More suffered froma form of bronchial
asthma. Dr. Jones further testified that the evidence in the case
was insufficient to allow himto conclude that More's exposure to
Tol uene caused his pul nonary problens. Dr. Jones’s concl usi on was
reinforced by More's nedical history, which included conditions
that Dr. Jones thought were nuch nore likely triggering agents for
RADS. These conditions included Mbore's history as a heavy snoker
for approximately twenty years, his history of asthma, and his

recent bout w th pneunoni a. Dr. Jones also testified that the



scientific literature reveal ed that Tol uene and sim |l ar substances
have a |low potential for causing lung injury except when
encountered in such high dosages that the person is overcone and
passes out.

Wth this background, we now turn to the issue presented by
this appeal: whet her the district court erred in excluding Dr.
Jenki ns's causation testinony.

L1,
A

Fortunately, the Suprene Court recently resolved a
di sagreenent anong the circuits about the standard for reviewing a
district court's adm ssion or exclusion of expert testinony. In

Ceneral Electric Co. v. Joiner, 118 S. . 512 (1997), the Court

held that we should review such decisions for an abuse of
discretion. In evaluating whether the district court abused its
discretion in excluding Dr. Jenkins's testinony on causation, the

Supr ene Court's deci si ons in Daubert V. Merrell Dow

Phar maceuticals, Inc., 509 U S 579, 113 S. C. 2786 (1993), and

Joi ner control our analysis.

I n Daubert, the |l ower courts considered the admssibility of
expert testinony on nedi cal causation. The expert w tnesses sought
to testify that ingestion of Bendectin, a prescription anti-nausea
drug, by several nothers caused birth defects in their children.
The |ower courts excluded the evidence on the basis that the
experts’ nethodol ogy was not generally accepted in the scientific

comuni ty and had not been subjected to peer review. The Suprene



Court, speaking through Justice Bl ackmun, first concluded that the
“Frye doctrine,”* requiring that a theory be generally accepted in
the scientific community before it can be the basis of an expert's
opinion, was not a controlling principle in federal trials.
Daubert, 509 U S. at 589, 113 S. C. at 2794. Justice Bl acknun
then turned to Rule 702 of the Federal Rules of Evidence® and the
proper test for admssibility of scientific evidence.

That the Frye test was displaced by the Rules of
Evi dence does not nean, however, that the Rules
thenselves place no |limts on the admssibility of
purportedly scientific evidence. Nor is the trial judge
di sabl ed from screeni ng such evidence. To the contrary,
under the Rules the trial judge nust ensure that any and
all scientific testinony or evidence admtted is not only
rel evant, but reliable.

The primary |ocus of this obligation is Rule 702,
which clearly contenpl ates sone degree of regul ation of
the subjects and theories about which an expert may
testify. "If scientific, technical, or other specialized
know edge w || assist the trier of fact to understand the
evidence or to determne a fact in issue" an expert "may

testify thereto." The subject of an expert's testinony
must be "scientific . . . know edge." The adjective
"scientific" inplies a grounding in the nethods and

procedures of science. Simlarly, the word "know edge"
connotes nore than subjective belief or unsupported
specul ati on. The term "applies to any body of known
facts or to any body of ideas inferred fromsuch facts or
accepted as truths on good grounds."” Wbster's Third New
International Dictionary 1252 (1986). O course, it
woul d be unreasonable to conclude that the subject of
scientific testinony nust be "known" to a certainty;

4 Frye v. United States, 293 F. 1013 (D.C. G r. 1923).

° Fed. R Evid. 702 provides:

If scientific, technical, or other specialized
know edge wil | assist the trier of fact to understand the
evidence or to determne a fact in issue, a wtness
qualified as an expert by know edge, skill, experience,
training, or education, may testify thereto in the form
of an opinion or otherw se.
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arguably, there are no certainties in science. But, in
order to qualify as "scientific knowl edge,"” an i nference
or assertion nust be derived by the scientific nethod.
Proposed testinony nust be supported by appropriate
val idation--i.e., "good grounds," based on what i s known.
In short, the requirenent that an expert's testinony
pertain to "scientific know edge" establishes a standard
of evidentiary reliability.
Daubert, 509 U S. at 589-90, 113 S. C. at 2794-95 (enphasis in
original) (internal citations omtted).
The Court stated further that:

Rule 702 further requires that the evidence or
testinony "assist the trier of fact to understand the
evidence or to determne a fact in issue.” Thi s
condition goes primarily to rel evance. "Expert testinony
whi ch does not relate to any issue in the case is not
rel evant and, ergo, non-helpful."

ld. at 591, 113 S. C. at 2795 (citation omtted). The Court then
proceeded to enunerate a five-factor, non-exclusive, flexible test
for district courts to consider when assessing whether the
met hodol ogy is scientifically valid or reliable. These factors
i nclude: (1) whether the expert's theory can be or has been tested;
(2) whether the theory has been subject to peer review and
publication; (3) the known or potential rate of error of a
techni que or theory when applied; (4) the exi stence and mai nt enance
of standards and controls; and (5) the degree to which the
techni que or theory has been generally accepted in the scientific

conmmunity. 1d. at 593-95, 113 S. C. at 2796-97.°

6 The panel mmjority took the position that because Dr.
Jenki ns's causation opinion was not predicated on "hard science,"
it was therefore not subject to Daubert's standards for

adm ssibility. We di sagree. Daubert and Joiner both involved
questions of nedical causation. As one of the scientists who filed
an am cus brief, Professor Alvan R Feinstein, stated: "In other

words, determining the etiology of a disease--its cause--involves
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The Suprenme Court concluded by pointing out that inportant
di fferences exist between truthseeking in the courtroomand in the
| abor at ory:

Scientific conclusions are subject to perpetual revision.
Law, on the ot her hand, must resol ve disputes finally and
quickly. The scientific project is advanced by broad and
W de-rangi ng consideration of a nultitude of hypot heses,
for those that are incorrect will eventually be shown to
be so, and that in itself is an advance. Conj ect ures
that are probably wong are of little use, however, in
the project of reaching a quick, final and binding | egal
j udgnent - -oft en of great consequence--about a particul ar

set of events in the past. We recognize that, in
practice, a gatekeeping role for the judge, no matter how
flexible, inevitably on occasion will prevent the jury

fromlearning of authentic insights and i nnovati ons.
Daubert, 509 U S. at 597, 113 S. C. at 2798-99. The Court
remanded the case to permt the lower courts to evaluate their
rulings in light of the nulti-factor, flexible test it had just
announced.

Procedural ly, Daubert instructs us that the district court
must determne admssibility under Rule 702 by following the

directions provided in Rule 104(a).’” Rule 104(a) requires the

the sane scientific exercise, whether the decision is nmade by a
clinician, an epidem ol ogist, or other scientist."” Brief of Dr.
Fei nst ei n,
Sterling Professor of Medicine and Epidemology at the Yale
Uni versity School of Medicine and aut hor and co-aut hor of nore than
375 peer-reviewed articles and five scientific texts, including
dinical Judgnent.

In any event, in this Grcuit an opinion is governed by Fed.
R Evid. 702 and Daubert, even though the opinion is not grounded
in "hard science,” assum ng such a distinction exists. |In Watkins
V. Telsmth, Inc., 121 F. 3d 984 (5th Cr. 1997), we rejected the
position that application of the Daubert factors is unwarranted in
cases where expert testinony is based solely on experience or
training. |d. at 988-90.

" Fed. R Evid. 104(a) provides:

12



judge to conduct prelimnary fact-finding and to nake a
“prelimnary assessnent of whether the reasoning or nethodol ogy
underlying the testinony is scientifically valid and of whether
t hat reasoni ng or net hodol ogy properly can be applied to the facts
in issue.” Daubert, 509 U S. at 592-93, 113 S. . at 2796.

Thus, the party seeking to have the district court admt
expert testinony nmust denonstrate that the expert's findings and
concl usi ons are based on the scientific nmethod, and, therefore, are
reliable. This requires sone objective, independent validation of
the expert's nethodol ogy. The expert's assurances that he has
utilized generally accepted scientific nmethodology is insufficient.

See Daubert v. WMerrell-Dow Pharmaceuticals, Inc., 43 F.3d 1311,

1316 (9th G r. 1995) (on remand). The proponent need not prove to
the judge that the expert's testinony is correct, but she nust
prove by a preponderance of the evidence that the testinony is

reliable. See In re Paoli R R Yard PCB Litigation, 35 F.3d 717

(3d Cr. 1994); see also 2 STEPHEN A. SALTZBURG ET AL., FEDERAL RULES OF
EVi DENCE MANUAL 1229-40 (7th ed. 1998).

In sum the Jlaw <cannot wait for future scientific
i nvestigation and research. W nust resolve cases in our courts on
t he basis of scientific know edge that is currently available. The
inquiry authorized by Rule 702 is a flexible one; however, a

scientific opinion, to have evidentiary relevance and reliability,

Prelim nary questions concerning the qualification
of a person to be a witness, the existence of a
privilege, or the adm ssibility of evidence shall be determ ned by
the court, subject to the provisions of subdivision (b).

13



must be based on scientifically valid principles.

Last term in CGCeneral Electric Co. v. Joiner, 118 S. C. 512

(1997), the Suprene Court gave us helpful insight into the
application of the Daubert principles. In Joiner, the plaintiff
sued, claimng that his small-cell lung cancer was caused by his
exposure to polychlorinated biphenyls (“PCBs”) in the workpl ace.
The plaintiff offered expert testinony to establish his causation
t heory. The district court ruled that the testinony was
scientifically unreliable and refused to admt the proffered
evidence. The Eleventh Crcuit Court of Appeals reversed and held
that the sinple abuse of discretion standard of review did not
apply to the ruling; rather, "a particularly stringent standard of

review applied to the trial judge' s exclusion of expert
testinony" that resulted in the dismssal of the suit. Joiner v.

Ceneral Elec. Co., 78 F.3d 524, 529 (11th Cr. 1996). The Suprene

Court reversed, holding that the usual abuse of discretion standard
generally applied to evidentiary rulings also applied to the

adm ssion or exclusion of expert testinony. GCeneral Elec. Co. v.

Joiner, 118 S. . 512 (1997). The Suprene Court's treatnent of
several of Joiner's argunents is instructive to both trial courts
and courts of appeals in the area of admssibility of expert
t esti nony.

The Court enphasized that a district court, while acting as
a gat ekeeper for expert evidence, nust eval uate whether there is an
adequate "fit" between the data and the opinion proffered. Joiner,

118 S. . at 519. One of the bases for the experts’ causation

14



opinion in Joiner was aninmal studies on the effects on rats
injected with | arge doses of PCBs. [|n analyzing Joiner's argunent,
t he Court observed that

[r]ather than expl aining how and why the experts could

have extrapolated their opinions from these seem ngly

far-renoved ani mal studi es, respondent chose to proceed

as if the only issue [was] whether animl studies can

ever be a proper foundation for an expert's opinion. O

course, whether animl studies can ever be a proper

foundation for an expert's opinion was not the issue.

The issue was whether these experts' opinions were

sufficiently supported by the aninmal studies on which

they purported to rely. The studies were so dissimlar

tothe facts presented inthis litigation that it was not

an abuse of discretion for the District Court [sic] to

have rejected the experts’ reliance on them
ld. at 518 (internal quotation and citation omtted).

The Court next considered four published epidem ol ogical
studi es on which the proffered experts relied to determ ne whet her
they provided a sufficient basis for the experts’ opinion. The
Court observed that the authors of the first tw studies, while
finding that the rate of cancer deaths anong forner enployees at
pl ants where workers were exposed to PCBs was higher than m ght
have been expected, nevertheless concluded that "there were
apparently no grounds for associating |lung cancer deaths (although
i ncreased above expectations) and exposure in the plant." Joiner,
118 S. C. at 518 (citation omtted). The Court concluded that
given that the authors of the article were "unwilling to say that
PCB exposure had caused cancer anong the workers they exam ned,

their study did not support the experts’ conclusion that Joiner's

15



exposure to PCBs caused his cancer." |d. at 518.% The Court next
referred to the two remai ni ng studi es, one of which nmade no nention
of PCBs and the other in which the PCB-exposed group had al so been
subjected to additional potential carcinogens. The Court observed
that the district court was entitled to conclude that these studies
were |likewi se no help to the experts in supporting their opinions.
Id. at 5109.

The Court concluded its discussion of Joiner's argunents as
fol | ows:

Respondent points to Daubert's |anguage that the
"focus, of course, nust be solely on principles and
met hodol ogy, not on the conclusions that they generate."
He clai nms that because the District Court's disagreenent
was with the conclusion that the experts drew fromthe
studies, the District Court conmtted | egal error and was
properly reversed by the Court of Appeals. But
conclusions and nethodol ogy are not entirely distinct
fromone another. Trained experts commonly extrapol ate
fromexisting data. But nothing in either Daubert or the
Federal Rules of Evidence requires a district court to
admt opinion evidence which is connected to existing
data only by the ipse dixit of the expert. A court may
conclude that there is sinply too great an anal yti cal gap
bet ween t he data and t he opinion proffered. That is what
the District Court did here, and we hold that it did not
abuse its discretion in so doing.

Joiner, 118 S. C. at 519 (internal citations omtted).
B
Wth this background, we turn to the record evidence in this
case to apply the Suprene Court’s directives in Daubert and Joi ner,

and to determ ne whether the district court abused its discretion

8 This analysis by the Suprene Court is particularly rel evant
to our case. The Brooks study relied upon by Dr. Jenkins suffered
fromthe sanme sel f-doubts as the studies in Joiner. Dr. Brooks was
unabl e to reach any concl usi ons based on his isol ated studies.

16



in excluding Dr. Jenkins's testinony.

Dr. Jenkins pointed to the foll ow ng support for his causation
conclusion: (1) the MSDS from Dow warned that exposure to funes
from the Toluene solution could cause injury to the lungs; (2)
Moore had an onset of synptons shortly after his exposure to the
Tol uene solution; (3) although Dr. Jenkins did not initially rely
on the Brooks article, when it was called to his attention at trial
by counsel, he did claim to have know edge of the article and
stated that he had relied on it; (4) his training and experience;
and (5) his exam nation and test results.

The district court was entitled to conclude that the above
bases for Dr. Jenkins's opinion were individually and col |l ectively
i nadequat e under Daubert. First, Dr. Jenkins's training and
experience and his exam nation and tests, itens 4 and 5 above
were obviously inportant to his diagnosis. However, Dr. Jenkins
gave no reason why these itens were helpful in reaching his
concl usion on causation. He admtted that he had never previously
treated a patient who had been exposed to a simlar Toluene
solution. Dr. Jenkins was a highly qualified pul nonary speci ali st,

but, as the Seventh Circuit observed in Rosen v. G ba-Geiqgy Corp.

78 F.3d 316 (7th Cr. 1996), "[u]nder the reginme of Daubert a
district judge asked to admt scientific evidence nust determ ne
whet her the evidence is genuinely scientific, as distinct from
being unscientific speculation offered by a genuine scientist.”
Id. at 318 (internal citation omtted).

Wth respect to the Brooks article, item3 above, the authors

17



made it clear that their conclusions were specul ative because of
the limtations of the study. Also, in the single study involving
exposure to Toluene funes, the |evel and duration of the exposure
was several tinmes greater than Moore's exposure.

The bases for Dr. Jenkins's causation opinion are therefore
reduced to the following: (1) the Dow MSDS fromwhich Dr. Jenkins
coul d have gl eaned that the contents of the drumwere irritating to
the lungs at sone | evel of exposure; and (2) the relatively short
ti me between Moore's exposure to the chem cals and the onset of his
breathing difficulty.

The district court was entitled to find that the Dow MSDS had
l[imted value to Dr. Jenkins. First, Dr. Jenkins admtted that he
did not know what tests Dow had conducted in generating the MSDS.
Second, and perhaps nore inportantly, Dr. Jenkins had no
information on the |evel of exposure necessary for a person to
sustain the injuries about which the MSDS warned. The MSDS nade it
clear that the effects of exposure to Toluene depended on the
concentration and | ength of exposure.

The district court was al so correct in viewng with skepticism
Dr. Jenkins’s reliance on the tenporal proximty between the

exposure and injury. Cavallo v. Star Enter., 892 F. Supp. 756

(E.D. Va. 1995), aff'd. in part, 100 F.3d 1150 (4th Gr. 1996),

contains a hel pful discussion of this issue. In that case, the
plaintiff alleged that she suffered respiratory illness as a result
of exposure to aviation jet fuel vapors. The proffered expert

relied substantially on the tenporal proximty between exposure and

18



synpt ons. The court concluded that this reliance was not
supported by appropriate validation" as required by Daubert, and
was “ultimately wunreliable.” 892 F.Supp. at 773. The court
observed that although "there may be instances where the tenporal
connection between exposure to a given chem cal and subsequent
injury is so conpelling as to dispense wwth the need for reliance

on standard net hods of toxicology," this was not such a case. |d.
at 773-74. The court pointed out that the plaintiff in Cavallo was
not doused with jet fuel and that there was no nmass exposure of jet
fuel to many people who in turn suffered simlar synptons. 1In the
absence of an established scientific connection between exposure
and il |l ness, or conpelling circunstances such as those di scussed in
Caval l o, the tenporal connection between exposure to chem cals and
an onset of synptons, standing alone, is entitled to little weight
in determ ning causation.?®
Dr. Jenkins offered no scientific support for his genera

theory that exposure to Tol uene solution at any |evel would cause
RADS. Because he had no accurate information on the |evel of
Moore's exposure to the funes, Dr. Jenkins necessarily had no

support for the theory that the |level of chemcals to which More

was exposed caused RADS. 1 Dr. Jenkins nade no attenpt to explain

° See also Porter v. Wiitehall Labs., Inc., 9 F.3d 607 (7th
Cir. 1993); 2 STEPHEN A. SALTZBURG ET AL., FEDERAL RULES OF EVI DENCE IANUAL
1233-34 (7th ed. 1998).

10 G ven the paucity of facts Dr. Jenkins had avail abl e about
the level of More's exposure to the Toluene solution, his
causati on opi ni on woul d have been suspect even if he had scientific
support for the position that the Tol uene sol uti on coul d cause RADS
in a worker exposed to sone mnor |evel of the solution. Under
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his conclusion by asserting that the Toluene solution had
properties simlar to another chem cal exposure to which RADS had
been scientifically Iinked. Several post-Daubert cases have
cauti oned about |eaping froman accepted scientific premse to an

unsupported one. See Wieat v. Pfizer, Inc., 31 F.3d 340, 343 (5th

Cir. 1994); see also Braun v. lLorillard Inc., 84 F. 3d 230, 235 (7th

Cr. 1996); Daubert, 43 F.3d at 1319; Cavallo, 892 F. Supp. at 769.
To support a concl usi on based on such reasoni ng, the extrapol ati on
or leap from one chemcal to another nust be reasonable and

scientifically valid. See Daubert, 43 F.3d at 1319-20; Cavallo,

892 F. Supp. at 769.

In the end, Dr. Jenkins was relegated to his fall-back
position that any irritant to the lungs could cause RADS in a
susceptible patient. Dr. Jenkins cited no scientific support for
this theory. None of Daubert's factors to assess whether the
opi nion was based on sound scientific principles was net. Dr.
Jenkins's theory had not been tested; the theory had not been
subjected to peer review or publication; the potential rate of
error had not been determ ned or applied; and the theory had not
been generally accepted in the scientific community. In sum Dr.
Jenkins could cite no scientific support for his conclusion that
exposure to any irritant at unknown | evels triggers this asthmatic-

type condition. Under the Daubert regine, trial courts are

Daubert, "any step that renders the analysis unreliable . . .
renders the expert's testinony inadm ssible. This is true whether
the step conpletely changes a reliable nethodology or nerely
m sapplies that nethodol ogy.™ In re Paoli RR Yard PCB
Litigation, 35 F.3d 717, 745 (3d Cr. 1994) (enphasis in original).
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encouraged to exclude such specul ative testinony as |acking any
scientific validity.

The district court was also entitled to conclude that More's
personal habits and nedical history nmade Dr. Jenkins's theory even
nmore unreliable. Moore had been a noderate to heavy snoker for
twenty years. In addition, he had just recovered from pneunonia
shortly before his contact with the chemcals. Finally, More had
suffered from asthma (a condition very simlar to RADS) in his
yout h.

In sum the district court did not abuse its discretion in
finding that the “anal ytical gap” between Dr. Jenkins's causation
opi nion and the scientific know edge and avai | abl e data advanced to
support that opinion was too wde. The district court was entitled
to conclude that Dr. Jenkins's causation opinion was not based on
scientific know edge that would assist the trier of fact as
required by Rule 702 of the Federal Rules of Evidence.

CONCLUSI ON

Daubert and its progeny give the district court discretion to
"keep the gate" for the purpose of admtting or excluding opinion
t esti nony. In this case, the district court did not abuse that
discretion in concluding that the causation evidence proffered by
Dr. Jenkins should be excluded. It was within the judge's
discretion to conclude that Dr. Jenkins's testinony was not
grounded in science as required by Daubert and its progeny, and,
therefore, was not sufficiently reliable for the jury to consider.

We therefore affirmthe judgnent of the district court.
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AFF| RMED.

KING G rcuit Judge, concurs inthe result reached by the majority.

ENDRECORD
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BENAVI DES, Circuit Judge, specially concurring:

Al though | join both the reasoning and result of the
majority opinion, | wite separately to reiterate that, under
Ceneral Electric Co. v. Joiner, US|, 118 S. C. 512
(1997), the issue before us is whether the nagi strate judge
abused her discretion in excluding the testinony of Dr. Jenkins.
Wiile | believe this case to be a close one, | nust agree that
the magi strate judge acted within her discretion in excluding Dr.
Jenkins’s proffered testinony. It does not follow fromthis,
however, that she woul d have abused her discretion by admtting
the proffered testinony. On the contrary, had she admtted the
testinony, | would |Iikew se be of the opinion that she acted
within her discretion. | do not read the najority opinion to

requi re ot herw se.

ENDRECORD



DENNI'S, G rcuit Judge, wth whom PARKER and STEWART, Circuit

Judges, join, dissenting:

| respectfully dissent.

The majority en banc opinion (1) conflicts wth the view of
other circuits, a state court of last resort, and scholarly
comentary, in holding that (a) a clinical nedical expert cannot
express an opinion as to a causal relationship between a chem cal
conpound and a plaintiff’s disease, although the opinion is based
on the sound application of generally accepted clinical nedical
met hodol ogy, unless the causal link is confirmed by hard
scientific nethodol ogy as per the Daubert factors!l, see Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U S 579, 593-94
(1993); (b) the tenporal relationship between chem cal exposure
and synptons of disease are to be accorded little weight by
courts in assessing an expert’s determ nation of causation with
either clinical nedical or hard science nethodol ogy; (c) even
when an expert has hard scientific support for a general causal
relati onship between a chem cal conpound and a particul ar

di sease, his opinion of a specific causal relationship between

1 BEvidently, the majority interprets the final Daubert factor,
“general acceptance,” to nean acceptance within a relevant “hard
scientific” comunity. For it is undisputed that the nethods and
techni ques used by Dr. Daniel Jenkins to determ ne that M. More’s
RADS had been caused by his exposure to the chem cal conpound, i.e.
hi story taking, physical examnations, differential etiology
(conducting tests to elimnate other diagnoses and causes of the
patient’s disease), and review of other physicians’ reports were
generally accepted within the doctor’s own clinical nedica
di sci plines of pulnonary and environnental nedicine.
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the conmpound and an individual’ s disease is “suspect” unless the
expert also has scientifically accurate data as to the | evel of

t hat person’s exposure to the chem cal conpound; (2) conflicts
with Suprenme Court decisions by conducting a de novo trial of the
prelimnary assessnent hearing on the record, substituting its
own erroneous ruling and reasons for those of the district court,
and disregards the district court’s errors of law, clearly

erroneous factual findings, and abuse of discretion.

1

After Daubert, federal courts have becone bal kani zed on
i nportant questions that confront federal trial judges daily,
e.g., whether Daubert applies outside the field of hard science;
if so, whether Daubert’s gatekeeping function applies to the
adm ssion of any or all of the other types of expert testinony;
if so, whether application of the Daubert “factors” is required
in the adm ssion of any or all testinony based on know edge not
derived by hard scientific nmethodol ogy. Even before the present
en banc circuit opinion there was a clear and present need for
the Suprenme Court to clarify whether and, if so, how, Daubert
applies to expert testinony based on know edge derived by
di sci plines or sources other than the hard sciences. E.g., 29
Charles A. Wight and Victor J. Gold, FEDERAL PRACTI CE AND PROCEDURE
86266 (1997); 2 Mchael H G aham HaNDBOOK OF FEDERAL EVI DENCE
§702.5, pp.22-26 (Supp. 1998).
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(a)

The majority opinion represents an eccentric additional
fragnentation of the Daubert picture that underscores the need
for Supreme Court guidance. This circuit now takes the position
that a clinical nedical expert, correctly using and applying
general ly accepted clinical nedical nethodol ogy, nmay not express
an opinion as to whether a particular chem cal conpound caused,
aggravated, or contributed to a person’s disease or disorder
unl ess that opinion is corroborated by hard scientific
met hodol ogy that passes muster under a rigid application of the
Daubert factors.

The majority’s rule applies even to single plaintiff
negl i gence actions that do not involve substances alleged to
cause di seases in |large nunbers of persons or diseases having
| ong |l atency periods. The en banc majority opinion emanates from
a case in which a single plaintiff clainms to have devel oped a
reactive airways disorder as a result of a defendant’s negligence
in causing himto clean up a spillage of a chem cal conpound
W t hout taking any safety precautions. The defendant refused to
provide the plaintiff with a respirator or to neasure the air
contam nation with a safety neter although the defendant had both
devi ces ready at hand. The plaintiff was required to work in and
around an encl osed 28-foot trailer for about an hour in cleaning
up the spilled chem cal conpound.

Unli ke many toxic torts situations, in M. More’s case

there was not a long | atency period between the onset of synptons
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and the chem cal conpound gases that were alleged to have caused
his illness. The onset of the plaintiff’s respiratory di sease
occurred |l ess than an hour after his exposure during his clean up
of the chem cal conpound. He immedi ately sought energency
medi cal treatnent, which included being given oxygen, and he has
been under treatnent for his respiratory di sease ever since.
The particular circunstances of the plaintiff’s inhalation
injury, conbined with the fact that so few humans have ever been
subjected to a simlar exposure to the chem cal conpound
i nvol ved, obviously inpacted on the manner in which the plaintiff
coul d prove causation. The quantity of persons who sustain this
type of exposure was sinply too small for a plaintiff to be able
to provide epidem ol ogical, animal testing or other hard
scientific evidence linking the particular chem cal conpound to
reactive airways di sease. See Zuchowicz v. United States, 140
F.3d 381, 385-86 (2nd G r. 1998)(described infra.).

Al t hough the en banc majority recogni zes that cases
i nvol vi ng chem cal conpounds whi ch have not been subjected to
hard scientific testing nust be tinely resolved and cannot await
the fortuity of relevant scientific experinmentation, the majority
neverthel ess insists that every adm ssi bl e nedi cal causation
opinion in a chemcal injury case nust have a hard science,
Daubert factor related basis. |[|f such hard scientific data is
not available, the majority decrees, a plaintiff nust face trial

or the defendant’s summary judgnent notion w thout a nedical
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causation expert w tness.!?

2 | n Daubert, the Court stated:

Scientific concl usi ons are subj ect to
per petual revision. Law, on the other hand,
must resolve disputes finally and quickly.
The scientific project is advanced by broad
and w de-rangi ng consideration of a nmultitude
of hypot heses, for those that are correct wll
eventually be shown to be so, and that in
itself is an advance. Conjectures that are
probably wong are of little use, however, in
the project of reaching a quick, final and
bi nding | egal judgnent--often  of gr eat
consequence--about a particular set of events
in the past. W recognize that, in practice,
a gatekeeping role for the judge, no matter
how flexible, inevitably on occasion wll
prevent the jury from learning of authentic
i nsights and innovations. Daubert, 509 U. S
at 597.

The majority en banc opinion quotes this passage at page 12
and proceeds to stand it on its head on page 13, interpreting the
Suprene Court’s words as supporting the majority’ s proposition that
al t hough hard scientific proof of nedical causation will not al ways
be available in chemcal injury cases, the cases nmust be quickly
resol ved; therefore, in chemcal injury cases, if the plaintiff can
produce only clinical nedical experts whose opinions are based
solely on well accepted clinical nedicine nethodol ogy, they nust
face trial wthout a nedical causation expert wtness.

The Daubert Court neither expressed nor inplied such a
draconi an rule. Being confronted with a case involving the
adm ssibility of hard science epi dem ol ogi cal expert opinions, not
generally accepted inthat field, proffered to prove that Bendectin
coul d have caused birth defects in children whose nothers used the
drug, the Court concluded that the evidence could not be excluded
under the Frye rule which was superseded by the Federal Rul es of
Evi dence, but that the trial judge as gatekeeper nust determ ne
that the hard science evidence proffered is not only rel evant but
al so reliabl e as based on a sound application of the nethodol ogy of
the expert’s discipline and suggest ed several ways, based on basic
el ements of hard science net hodol ogy, that a party who proffers an
expert who proposes to testify to a hard scientific opinion can
show that the opinion is reliable or, reciprocally, that a court
can use to test the opinion’'s reliability.

These ways of testing or showing reliability of hard
scientific opinions have beconme known as the “Daubert factors.”
But the Court did not intend to require that these gauges of
reliability be applied nonolithically to all expert testinony.
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The majority opinion creates a schismbetween this court and
other circuits and a state court of last resort and di sregards
the teachings of federal evidence |aw schol ars.

The Second, Fourth, and Third Crcuits have held that a
clinical physician may, consistently with Daubert, express an
opi ni on, based on clinical nedical nethodol ogy generally accepted
within that discipline, that a particular toxic substance caused
the patient’s disease or death, without hard scientific
corroboration under an inflexible application of the Daubert
factors.

The Second Circuit in MCullock v. HB. Fuller Co., 61 F.3d
1038 (2nd G r. 1995), rejected the defendant’s argunent for
exclusion of a clinical physician’s opinion, as scientifically
unfounded, that glue funes caused the plaintiff’s respiratory

synptons and throat polyps. The doctor’s opinion was based

When the expert does not propose to testify to an opinion based on
hard scientific nethodology, the Court indicated that the
reliability of his opinion should be assessed according to the
met hodol ogy of the expert’s own discipline. The Daubert court did
not indicate, and this court is not called upon to decide, what a
trial court should do if it is confronted by proffers of experts
who propose to testify to directly conflicting opinions as to
medi cal causati on, one based on hard scientific nmethodol ogy and t he
ot her based on clinical nedical nethodology. In such a case, it is
likely that the trial court should find the clinical nedical
expert’s opinion unreliable if it fails to take into account and
di stinguish the hard scientific expert’s opinion and its basis in
hard scientific data, if the court finds the latter to be reliable.
The Daubert Court did no suggest, however, that the Federal Rules
of Evidence authorize a federal court to fornulate a rule, as the
en banc mgjority has done, that, in effect, bars a clinical
physi cian from expressing an opinion as to the probable chem cal
causation of a disease in a specific individual until the existence
of a general causal relationship has been confirmed by the use of
hard scientific nethodol ogy.
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entirely upon his use of clinical nedical nethodol ogy, w thout
any hard science or strict Daubert factor related basis. The
doctor could not point to a single piece of nedical literature
that said that glue funmes cause throat polyps. |In describing the
doctor’s use of clinical nedical nethodol ogy as vouching for the
reliability of his opinion, the court stated:

[Dr.] Fagel son based his opinion on a range of factors,
including his care and treatnent of MCull ock; her

medi cal history (as she related it to himand as
derived froma review of her nedical and surgica
reports); pathol ogical studies; review of Fuller’s
MSDS; his training and experience; use of a scientific
anal ysis known as differential etiology (which requires
listing possible causes, then elimnating all causes
but one); and reference to various scientific and

medi cal treatises. Disputes as to the strength of his
credentials, faults in his use of differential etiology
as a net hodol ogy, or lack of textual authority for his
opinion, go to the weight, not the adm ssibility, of
his testinony. 1d. at 1044.

In Zuchowicz v. United States, 140 F.3d 381 (2nd G r. 1998),
the Second Circuit reaffirnmed its holding in MCullock. The
Zuchowi cz court approved the adm ssion of a pul nonary nedi cal
expert’s opinion that a negligent overdose of Danocrine had been
responsi ble for the pul nonary di sease rel ated death of the
plaintiff’s wife. The doctor based his opinion on the tenporal
relati onship between the overdose and the start of the disease,

t he deceased’ s apparent good health prior to the overdose, and

the differential etiology nethod of excluding other possible
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causes. |d. at 385. He also testified that Ms. Zuchow cz’s
illness was simlar in onset, timng and course of devel opnent to
ot her cases of pul nonary di seases known to have been caused by

ot her classes of drugs. |1d. at 385-86. There had been no
scientific tests to determne the effects of dosages at the |evel
received by Ms. Zuchow cz, and the doctor’s opinion as to

medi cal causation, based solely on clinical nedical nethodol ogy,
was not confirmed by any hard science or strict Daubert factor
evi dence. See al so Anbrosini v. Labarraque, 101 F.3d 129, 138
(D.C. Cr. 1996)(stating that the fact that a case nmay be the
first of its type should not prevent a plaintiff’s doctor from
testifying as to causation).

Simlarly, the Fourth Crcuit in Benedi v. MNeil-P.P.C
Inc., 66 F.3d 1378, 1384 (4th Cr. 1995), upheld the plaintiff’s
recovery for severe liver damage resulting fromhis use of Extra-
Strength Tyl enol contenporaneously with al cohol due to the
manuf acturer’s negligent failure to warn. The Court of Appeals
rejected McNeil’s argunent that the medical causation testinony
of the plaintiff’s clinical physicians based on the nethodol ogy
of their discipline, such as the m croscopi c appearance of his
liver, the Tylenol found in his blood, the history of several
days of using Tyl enol and al cohol, the liver enzyne bl ood | evel,
and the |l ack of evidence of a viral or other cause of |iver
failure, was unreliable because they did not have or rely on
epi dem ol ogi cal data. The Benedi court stated: “We will not

declare [the clinical nedicine] nethodol ogies invalid and
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unreliable in light of the nmedical comunity’ s daily use of the
sane net hodol ogi es in diagnosing patients.” |d.; see also,
Maryl and Casualty Co. v. Therm O D sc, Inc., 137 F.3d 780, 785
(4th Gr. 1998)(“[T]his circuit has taken the position that the
Daubert court ‘was not formulating a rigid test or checklist,’
and was ‘relying instead on the ability of federal judges to
properly determne adm ssibility.””)(citing and quoting Benedi,
66 F.3d at 1384)).

The Third Grcuit inIn Re Paoli R R Yard PCB Litigation,
35 F.3d 717 (3rd Cr. 1994) held that a clinical physician’s
met hodol ogy of differential diagnosis was sufficiently reliable
to support the admssibility of that expert’s opinion that
pol ychl ori nat ed bi phenyls (PCBs) caused specific plaintiffs’
illnesses. The Paoli court, heeding Daubert’s adnonition that
the inquiry as to whether a particular technique or nethod is
reliable is a flexible one, id. at 742, reasoned that
“differential diagnosis can be considered to involve the testing
of a falsifiable hypothesis (e.g. that PCBs caused a plaintiff’s
cancer) through an attenpt to rule out alternative causes,” and
al though it “invol ves assessing causation with respect to a
particular individual[,][t]his nerely makes it a different type
of science than science designed to produce general theories; it
does not make it unreliable science.” Id. at 758. Moreover, the
Paol i court concluded that a clinical physician’s performance of
standard di agnostic techni ques provides prinma facie evidence that

a doctor has considered alternative causes and has attenpted to
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test his or her initial hypothesis as to cause. I|d.

The Court of Crimnal Appeals of Texas, a state court of
| ast resort, in Nenno v. State, 1998 W. 331283 (Tex. Crim App.
June 24, 1998) (“This opinion has not been rel eased for
publication in the permanent |law reports. Until released, it is
subject to revision or withdrawal.”), in reviewng the
defendant’ s capital nurder conviction and death sentence, held
that the trial court did not err in finding reliable and
admtting the state’s future dangerousness expert’s opinion that
t he defendant would be a threat to society. The expert, an FB
agent who specialized in studying the sexual victimzation of
children, based his opinion on his study of over 1,000 cases,
personal interviews with inmates convicted of child sex offenses,
exam nation of inmates’ psychol ogical records, and study of the
facts of the offenses involved. The Nenno court rejected the
defendant’ s argunent that the expert’s opinion was not reliable
because it did not rely on criteria substantially identical to
t he Daubert factors. |Instead, the Nenno court concluded that
“the four factors listed in Daubert do not necessarily apply
outside of the hard science context; instead nethods of proving
reliability will vary, depending upon the field of expertise.”
ld. at *11 (citing the panel opinion in the present case, Moore
v. Ashland Chemical, Inc., 126 F.3d 679, 685-689 (5th G
1997)).

Al t hough the Nenno decision did not involve the testinony of

a clinical physician as to cause of disease in a specific person,
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the court relied directly upon the More panel decision and its
underlying principle that the reliability of an expert witness’'s
opi nion ordinarily should be judged by whether it is soundly
grounded in the nethodol ogy of the expert’s discipline. Thus,
Nenno, which permts experts to predict the future causation of
crimnal harm by a specific person without the support of any
hard scientific, strict Daubert factor type nethodol ogy, is at
odds with the prem se of the present en banc majority opinion.
In simlar manner, additional federal circuit decisions
conflict in principle with the en banc majority opinion’s
i nsi stence on an inflexible, unthinking application of the
Daubert factors to expert opinions based on know edge and
met hodol ogy outside the real mof hard science. E.g., Tyus v.
Ur ban Search Managenent, 102 F.3d 256, 263 (7th Cr.
1997) (“ Soci al science testinony, |ike other expert testinony .
must be tested to be sure that the person possesses genuine
expertise in a field and that her testinony adheres to the sane
standards of intellectual rigor that are demanded in her
prof essional work.” (internal quotation marks and brackets
omtted); Hose v. Chicago Northwestern Transp. Co., 70 F.3d 968,
974 (8th Gr. 1995)(clinical physician’s opinion that patient’s
i nhal ati on of manganese caused patient’s manganese encephal opat hy
was reliable although based only on patient history, |aboratory
studi es of manganese levels in patient’s body and work cl ot hes,
clinical examnations, a series of MRs, and other doctors’

reports); United States v. Jones, 107 F.3d 1147 (6th Gr.
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1997) (al t hough Daubert’ s gat ekeeper function is applicable to al
expert testinony, the Daubert factors do not extend outside the
hard scientific orbit to handwiting experts); see also Tassin v.
Sears, Roebuck and Co., 946 F. Supp. 1241, 1247-48 (M D. La.
1996) (hol ding that for an expert’s opinion to be considered
reliable he must use the nethodol ogy of experts in his particular
field).

The majority’s opinion requiring a rigid, nmechanical
application of the Daubert factors beyond the anbit of the hard
sciences also conflicts with the views of |eading scholars,

jurists and practitioners.®® For exanple, the report of the

Bln addition to the views expressed by commentators and
practitioners, Stephen A Saltzburg, et al. 2 FEDERAL RULES OF EVI DENCE
MaNuAL at 1250- 1251 (7th ed. 1998) reports that:

The Advi sory Comm ttee on Evidence Rul es has nade a
determ nation that Rul e 702 shoul d be anended in |ight of
Daubert and its progeny. The Advisory Commttee has
prepared a working draft for an anended 702, which, at
this witing, has yet to receive final approval fromthe
Commttee. The working draft, which is adapted from a
proposal by Professor Mchael G aham reads as foll ows:

Testinony providing scientific, technical or
ot her specialized information, in the formof an opi ni on,
or otherwi se, may be permtted if:

(Dthe information i s based upon adequate
underlying facts, data or opinions;

(2)the information is based upon a
met hodol ogy either (a) established to have gained
W despread acceptance in the particular field to which
t he expl anative theory bel ongs, or (b) shown to possess
i ndicia of trustworthiness;

(3)the nethodology has been applied
reliably to the facts of the case;

(4) the witness is qualified as an expert
by know edge, skill, experience, training or education to
provi de such information; and

(5) the information will assist the trier
of fact to understand the evidence or to determ ne a fact
in issue.

Wil e the | anguage set forth above is still in
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Anmerican College of Trial Lawers on Standards and Procedures For
Determning the Adm ssibility of Expert Evidence After Daubert,
157 F.R D. 571 (1994) recogni zes that the basic Daubert

requi renent that a trial judge determ ne whether a proffer of
expert testinony is reliable or valid applies to all forns of
expert testinony and that the particul ar expert at issue should
have her nethodol ogy, i.e. the validity of her opinion, judged by
the principles applicable to “that particular field.” 1d. at
577. In regard to the specific Daubert factors which the
majority so rigidly applies, the Anerican Coll ege of Trial
Lawers’ report concludes that:

Justice Blackmun’s “general observations” about
the factors that a federal judge ought to consider in
eval uating the soundness of scientific nethodol ogy, set
forth in part I1-C of his opinion, are specifically
ainmed at the evaluation of scientific testinony. O
course, sone of these factors may be highly relevant to
an evaluation of certain types of non-scientific expert
evi dence. For exanple, whether the proffered

devel opnent, the Advisory Conm ttee has agreed upon sone

general substantive points. First, the gatekeeper
standards of Rule 702 nust apply to all expert
testinony..... Second, the reliability standards nust

apply not only to the theory or nethodol ogy used by the
expert, but also to the application of that theory or

met hodol ogy in the specific case.... Third, it does not
pay to get too detailed about the factors that a Trial
Judge should use in assessing reliability.... The risk
of leaving out inportant reliability factors 1is

especi ally great because expertsindifferent fields wll
necessarily use different nethodol ogies, and it woul d be

very difficult to describe an all-inclusive list of
reliability factors that woul d cover the testinony of al
experts.
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met hodol ogy can be and has been tested may very well be
pertinent to an exam nation of non-scientific but
“technical” expert evidence. Peer review and
publication may be an inportant factor with respect to
testinony invol ving social sciences. And the “general
acceptance” of a nethodology within a particular
discipline will be crucial in many cases. The point is
that any one of Justice Blackman’s four factors may or
may not have applicability to proffers of non-
scientific expert evidence. The inquiry to be made
concerns the fundanental principles by which the
validity of a nethodology is to be judged in the
particular field of know edge. 1d. (footnotes

om tted)(enphasis added)

Leadi ng federal evidence commentators have noted that the
Daubert opinion is anbi guous and has given rise to a nunber of
interpretations. E.g. 29 Charles A Wight and Victor J. Cold,
FEDERAL PRACTI CE AND PROCEDURE 86266 (1997). They observe that at its
narrowest Daubert can be read to allow judges to exercise a
signifigant gatekeeping function only in the case of expert
testinony in the hard sciences based on novel theories and
met hodol ogies. 1d. at 289. They further state that the broadest
readi ng of Daubert is that it applies to all reliability issues
presented by all expert testinony. 1d. at 290. In rejecting

t he broadest view, Wight and Gold state:

Thi s broadest interpretation of Daubert should be
rejected. As noted above, it is inconsistent with both
policy and precedent to nmake the adm ssibility of al
expert testinony depend upon a show ng that the
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expert’s testinony is conpletely reliable in every
respect. Since Daubert does not explicitly take such a
position, and nothing in the Evidence Rules conpels it,
it seens unlikely that the Court intended such a

departure from past practice. |In overturning Frye, it
is unlikely that the Court in Daubert sought to nmake
the adm ssion of scientific evidence harder. |d. at

290-91 (footnotes omtted).

Prof essor M chael G aham contends that Daubert boxes the
courts into working within a structure that has not functioned as
anticipated by the Suprene Court and can fairly be said to not
have functioned well at all. 2 Mchael H G aham HaDBOX OF
FEDERAL Evi DENCE, 8702.5, pp.22-26 (Supp. 1998). G aham strongly
advi ses against a rigid application of the Daubert factors and

suggests that:
Until the Daubert box is renoved, on balance, it is
suggested that Daubert’s gatekeepi ng | anguage shoul d be
held by lower courts to apply to “scientific” evidence
only. This interpretation is nost consistent with the
pl ai n meani ng of the opinion and the clear choice for
liberalization if liberal adm ssibility is in fact the
goal. Most inportantly, nonapplication of judicial
gat ekeeping to “technical or other specialized
know edge” woul d prevent the hardship incurred by many
plaintiffs in product liability litigation. Such an
interpretation al so avoi ds unthinking application of
the four Daubert factors as well as the alternative
trying process of developing a list of factors for
determ ning whet her a construction worker wwth 30 years
of reinforced concrete experience is testifying to an
expl anative theory that is sufficiently trustworthy.
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Id. at 25-26.

I n Daubert, the Suprene Court stated: “The inquiry
envi sioned by Rule 702 is, we enphasize, a flexible one.”
Daubert, 509 U S. at 594. The en banc nmajority opinion, however,
heedl ess of Daubert’s precept, and unm ndful of the other
circuits’ unani nous adoption of a flexible approach in applying
t he Daubert factors, holds that district courts in this circuit
must unthinkingly and rigidly apply the Daubert factors in
assessing the reliability of a clinical physician’s opinion as to
the causal relationship between an individual’ s exposure to a
chem cal or substance and that person’s disease or nedica

di sorder. This neans, of course, that in cases such as the

4 The panel opinion in the present case, More v. Ashl and
Chem cal Co., Inc., 126 F.3d 679 (5th Cr. 1997), consistently with
the foregoing authorities, concluded that: (1) the basic principles
of the Federal Rul es of Evidence recognized i n Daubert apply to the
adm ssion or exclusion of every type of expert testinony; (2) a
trial judge, therefore, nust assess every proffer of expert
testinony to determne whether it is relevant to the case and a
reliable application of the principles and nethodol ogy of that
expert’s discipline; (3) the Suprene Court in Daubert interpreted
“scientific know edge” under Federal Rule of Evidence 702, for
pur poses of that case, to nean know edge obt ai ned and tested by the
scientific nethod, i.e., “hard” scientific know edge; (4)
accordingly, the Daubert court indicated that a trial court should
assess the reliability of expert testinony professedly based on
“hard” scientific know edge using several factors, the ”Daubert
factors,” which are *“hard” science nethods or techniques; (5)
clinical nedicine (as opposed to research and | aboratory nedi cal
science) is not, strictly speaking, a “hard” scientific discipline;
its goals, subject matter, conditions of study, and well devel oped,
sui generis nethodology are quite different from that of purely
“hard” science and its net hodol ogy; (6) Consequently, a trial judge
assessing the reliability of the proffer of a clinical physician’s
expert testinony based on clinical nedical know edge, w thout
purporting to be based on hard scientific nmethodol ogy, should
determ ne whether it is a sound application of the know edge,
princi pl es and net hodol ogy of clinical nedicine; (7) Inthe present
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present one, in which the association between a specific chem cal
conpound and a particul ar di sease has not yet been, and perhaps
never will be, subjected to hard science investigation, that the
plaintiff will be unable to present any expert testinony that his
or her exposure to the chem cal conpound was the probable nedica
cause of his or her disease.

The en banc majority adopts a nechanistic interpretation of
the Daubert factors that threatens to require the exclusion from
evi dence of vast nunbers of clinical nedical opinions, although
they are generally accepted as trustworthy by physicians
practicing in their fields, and, until the majority’s decision
today, were routinely accepted as reliable by our courts both
before and after Daubert. See Carroll v. Mrgan, 17 F.3d 787,
789-90 (5th Cr. 1994). Disturbingly, the nmajority does not
explain the reasons for its deviation fromthe other circuits or
its departure fromthe prior precedent and practice in our
courts. lronically, the majority’ s divergence occurs in a rather
run-of-the-mll setting, a case involving a clinical physician's
opi ni on, based on generally accepted clinical nethodology, as to
the cause of a non-catastrophic disease followi ng a person’s
epi sodi ¢ and traumatic occupati onal exposure to a chem cal
conpound. Unlike Daubert, and other highly publicized toxic

torts cases, the present case does not involve “junk science,” or

case, the district court commtted an error of law by rigidly
applying the “Daubert factors” and excluding the expert clinica
physi ci an’s opinion because the doctor did not have any “hard”
scientific data to support his clinical nedical opinion.
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purportedly hard scientific opinions, based on epi dem ol ogi cal
and ani mal studies not generally accepted in their discipline, as
to the surreptitious causal relationship between drugs or other
subst ances and cat astrophic system c di seases or disorders such

as cancer and birth defects.

(b)

Havi ng depl eted the ranks of nedical causation experts
available to plaintiffs suffering non-catastrophic chem cal
exposure injuries, the mgjority adds insult to injury by casting
doubt on the inportance of a principal elenment used by both hard
scientific and clinical nedical experts in determ ning whether
there is a causal relationship between an individual’s exposure
to a substance and his or her disease viz., the tenpora
rel ati onshi p between the person’s exposure and the devel opnent of
synptons or signs of disease. The mpjority asserts that in the
absence of an established scientific connection between exposure
and illness or conpelling circunstances, the tenporal connection
bet ween exposure to chem cals and an onset of synptons is
entitled to little weight in determning causation. Mj. Op. at
p. 19. This dictumconflicts wth the great wei ght of
scientific and judicial authority.

In the sphere of hard science, the opinion of an expert who
opi nes that exposure to a conpound caused a person’s disease is
“based on an assessnent of the individual’s exposure, including

the anount, the tenporal relationship between the exposure and
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di sease, and exposure to other disease-causing factors.” Federal
Judi ci al Center, REFERENCE MANUAL ON SCl ENTIFIC EviDENCE, p. 205

(1994) (enphasi s added). The tenporal relationship may either
support or contradict causation. “In nost acute injuries, there
is a short tine period between cause and effect. However, in
sone situations, the length of basic biol ogical processes
necessitates a longer period of tine between initial exposure and
t he onset of observable disease.” 1d. at 207. Moreover,
tenporal relationship is one of the seven factors that an

epi dem ol ogi st considers in determ ning whether the association
bet ween an agent and a disease is causal. |[|d. at 161.

Courts and commentators have al so recogni zed that the fact
that an individual’s synptons foll owed an appropriate tine after
exposure is an inportant consideration in determ ning causation.
E.g., Kannankeril v. Termnix Int’l., Inc., 128 F.3d 802, 805,
809 (3rd Gr. 1997); Zuchowi cz, 140 F.3d at 385 (affirmng the
adm ssibility of an expert whose “concl usion was based on the
tenporal relationship between the overdose and the start of
di sease and the differential etiology nethod of excluding other
possi bl e causes.”); 1 Margie Searcy-Alford, A GUDE TO ToxiC TORTS
810.03[ 2], p.10-69 (1998)(“The fact that the synptons foll ow an
appropriate tine after exposure does not prove causation, but it
is an inportant consideration.”); Stephen A Saltzburg et al.,
FEDERAL RULES OF EVIDENCE MANUAL at 1233-1234 (7th ed. 1998); see
Benedi v. McNeil-P.P.C., Inc., 66 F.3d 1378, 1384 (4th Gr.
1995); 3 Stuart M Speiser et al., THE AVERICAN LAWCOF TorRTS 811. 27,
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at 465 (1986).

The district court case relied on by the nmgjority, Cavallo
v. Star Enter., 892 F. Supp. 756 (E.D. Va. 1995), is
di stingui shable in nunmerous respects and does not support the
majority’s assertion that tenporal relationship is entitled to
“little weight” in the absence of conpelling circunstances. In
Cavallo, the plaintiff’s exposure occurred in the open parking
| ot of a shopping mall during a five mnute period at a distance
of 500 feet fromthe source of the jet fuel funmes, the chem ca
substance at issue; she did not seek nedi cal assistance until
ni ne days later for her synptons that resulted in an initial
di agnosi s of “conjunctivitis, or eye redness;” her experts did
not have even a rough idea of the anmount of her exposure; and
there was no show ng that the funes the plaintiff inhaled from
the defendant’s al |l eged negligent spillage were actually nore
dense than the ordinary daily atnosphere in the shopping nal
near defendant’s petroleumdistribution, mxing and transfer
termnal. Significantly, Cavallo s experts did not have a
materi al safety data sheet (MSDS) or full know edge of sone of
the chem cals inhaled and, nore inportantly, they did not
reliably use or apply the nethodol ogy of their own disciplines.

In sum the Cavallo court ruled the experts’ opinions
i nadm ssi bl e because their opinions were based al nost excl usively
on a very tenuous tenporal and spatial connection between
exposure and synptons and because they significantly departed

fromthe accepted toxicol ogy nmethodol ogy, while the defendant’s
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t oxi col ogy expert followed the generally accepted nethodol ogy of
that discipline. Id. at 763, 773. Modreover, the Cavallo court
never said that, in the absence of conpelling circunstances, a
tenporal relationship is “entitled to little weight.” |nstead,
that court nerely observed that there nay be instances where the
tenporal connection is so conpelling as to dispense with the need
for toxicologists to rely on the standard net hodol ogy of their

discipline. 1d. at 773.

(c)

As a coup de grace to inhalation injury claimants, the
majority indicates that, if a plaintiff’s expert does not have
scientifically accurate neasurenents of the |level of the
plaintiff’s exposure, “his causation opinion [wll be] suspect
even if he ha[s] scientific support for the position that the
[ chem cal conpound] could cause [the plaintiff’'s disease].”
Maj. Op. p.19 n.9. The nmgjority downplays the | ethal swath of
its new rul e by suggesting that it applies here because of “the
paucity of the facts Dr. Jenkins had avail abl e about the | evel of
M. Mbore’s exposure.” But the truth is that Dr. Jenkins had
better information about the nature of the substances, the |evel
of exposure, and its duration than experts in nost inhalation

accident cases.™ “Only rarely are humans exposed to chem cal s

5As expl ai ned by the panel opinion:

From Moore’ s history that Dr. Jenkins had taken, he
had i nformati on that before the exposure Mbore was in
good health, that two 400 pound druns of the chem cals
had begun | eaking in the back of Mwore s truck at sone
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in a manner that permts a quantitative determ nation of adverse
outcones. [] Human exposure occurs nost frequently in
occupational settings where workers are exposed to industri al
chem cals |like |lead or asbestos; however, even under these
circunstances, it is usually difficult, if not inpossible, to

quantify the anount of exposure.” Federal Judicial Center,
REFERENCE MANUAL ON SCI ENTIFIC EVIDENCE, p. 187 (1994). Consequently,
the majority’s rule will apply in virtually all inhalation cases
to exclude the opinions of plaintiffs’ experts as to specific
nmedi cal causation even if they are fortunate enough to have hard
science data supporting a general causal relationship or
associ ati on between the chem cal conpound and the di sease

i nvol ved. The majority does not have even a paucity of authority

to support this extra, gratuitous ratcheting down of inhalation

time before his arrival at Ashland, that Mowore's rig
consisted of a diesel tractor and a 28 foot enclosed
trailer, that after the discovery of the |eakage upon
arrival at Ashland the druns were allowed to continue to
| eak inside the trailer wwth the doors shut for another
45 mnutes until the Ashland supervisor told More to
renove them that at this point the 400 pound druns had
becone |ight enough to allow More and others to rol
them manually out onto the dock, that Mwore and a co-
enpl oyee worked in and around the trailer for about 45 to
60 m nutes sprinkling “Absorbo” over the contam nated
areas sweeping the saturated material into shovels,
renmoving the materials fromthe trailer, and shoving the
| eaki ng druns i nto sal vage druns, that Mdore finished the
cl eanup at Ashl and about 11:00 a.m, that More began to
experience tightness of chest at about 11:45 a.m, that
as his synptons were continuing to worsen Mbore consulted
t he conpany doct or who put hi mon oxygen and i nhal ants.”
Moore, 126 F.3d at 702.
From this information, Dr. Jenkins was able to roughly
estimate that M. Mobore had been exposed to possibly “200 parts per
mllion or higher” of the chem cal conpound. 1d. at 695.
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accident victins' chances of recovery.

2.

The majority has conducted a trial de novo of the district
court’s prelimnary assessnent of whether the reasoning and
met hodol ogy underlying Dr. Jenkins’ testinony was reliable,
substituting its own erroneous judgnent and reasoning for that of
the trial judge, rather than review ng the district court’s
rulings and reasoning for abuse of discretion, CGeneral Electric
Co. v. Joiner, 118 S.C. 512, 517 (1997), clearly erroneous
factual findings, Bourjaily v. United States, 483 U S 171, 181
(1987), and errors of law, Koon v. United States, 518 U. S. 81,
100 (1996) (“A district court by definition abuses its discretion
when it makes an error of |aw').

In the district court proceedi ngs, the defendants objected
to the introduction of Dr. Jenkins’ opinion as to the diagnosis
and cause of M. More’'s disease on the grounds that the doctor
| acked hard scientific support that the chem cal conpound
i nvol ved coul d cause reactive ai rways di sease. The district
court admtted Dr. Jenkins’ opinion that M. Myore had reactive
ai rways di sease but excluded Dr. Jenkins’ opinion that the
di sease had been specifically caused by exposure to the chem cal
conpound i nvol ved because Dr. Jenkins had not presented any hard

scientific support for a general causal |ink or association
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bet ween that particul ar conpound and that particul ar disease.®
The majority opinion retries the prelimnary assessnment of
Dr. Jenkins’ proffer de novo and concludes that (1) the district
court was “entitled to conclude” that (a) Dr. Jenkins had not
explained in sufficient detail how his differential diagnosis or
etiology and his training and experience were hel pful in reaching
hi s conclusion on causation; (b) the MSDS had limted value in
supporting Dr. Jenkins’ opinion because he did not know what
tests Dow had conducted in preparing the MSDS or what |evel of
exposure was necessary for a person to sustain the injuries
warned of in the MSDS; (c) M. Myore' s asthma in his youth,
hi story of snoking and recovery from pneunonia shortly before his
exposure made Dr. Jenkins’ opinion even nore unreliable; and (d)
the “anal ytical gap” between Dr. Jenkins’s causation opinion and
the scientific know edge and avail abl e data advanced to support
that opinion was too wide; and (2) Dr. Jenkins did not explain
precisely how the irritating properties in the conpound descri bed

by the MSDS were simlar to those in other chem cals or conpounds

®Dr . Jenkins perforned a physical exam nation, took a detailed
medi cal history, observed Mbore on three occasions, reviewed the
MSDS prepared by Dow Corning, and perforned a series of tests on
Moor e i ncl udi ng pul nonary function tests, a bronchodilator test, a
spironetry test, a plethysnographic test, a lung volune
determ nation, an intrapial gas distribution test, a diffusion
test, an arterial bloods test, a nechanics test, X-rays, and
| aboratory tests. Dr. Jenkins reviewed the nedical records and
reports of a bronchodilator test perforned by Dr. Sim two to three
weeks after the accident that showed severe airways obstruction.
Additionally, Dr. Jenkins reviewed a report of an allergy test
performed by Dr. Alvarez, which ruled out allergic or inmmunol ogic
di sease and confirmed RADS. Finally, Dr. Jenkins also relied upon
the tenporal proximty between the exposure to the chem cals at the
Ashl and facility and the onset of synptons.
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that had been |inked with reactive airways di sease.

Dr. Jenkins testified that he did not know what tests Dow
had perforned in preparing the MSDS warni ngs of the hazards of
the chem cal conmpound. The district court comented on this fact
but based its ruling on the |ack of hard scientific support for
the doctor’s clinical nedical opinion, not on his |ack of
know edge of Dow s testing. The MSDS was introduced w thout
objection and referred to in testinony by the experts on both
si des, none of whom professed to have any know edge of Dow s
MSDS-rel ated testing. The record clearly denonstrates that Dr.
Jenkins used the MSDS only for the sanme purpose as did the other
experts, nerely as a source of information as to the kinds of
chemcals in the conpound to which M. Myore had been exposed.
Thus, the district court evidently gave no weight to the experts’
| ack of know edge of Dow s testing, and if it did find any
relevance in this fact, it would have been clearly erroneous in
doing so. See Myore, 126 F.3d. at 701.

The district court, noreover, did not base its decision on
many of the findings and reasons that the majority now attri butes
toit. Neither the defendant nor the district court found any

fault with Dr. Jenkins’ qualifications!’, experience, testinony

Y"The majority opinion fails to point out that Dr. Jenkins’
qualifications were never an issue at any point 1in these

pr oceedi ngs. In fact, Dr. Jenkins was nore than emnently
qualified to render an opinioninthis mtter as a brief sumary of
his education, training and experience reveals. Dr. Jenkins

recei ved his nedical degree fromthe University of Texas in 1940,
received training at the University of Mchigan Hospital as an
intern, resident in Tubercul osis and Chest D sease and resident in
Al lergy in 1940-45, served as Instructor and Chief Resident in
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regarding the simlarity of irritating chem cal properties, or
his proper performance of differential etiology to elimnate
alternative causes of M. More’'s disease. Because the defendant
did not object to Dr. Jenkins’ opinion on these grounds or
gquestion himon these points and the district court did not base
its ruling on them these issues should not be raised sua sponte
by this court. The performance of physical exam nations, taking
of nedical histories, and enploynent of reliable | aboratory tests
provi de significant evidence of a reliable differential diagnosis
and prima facie evidence that a doctor has considered alternative
causes and has attenpted to test his or her initial hypothesis as
to cause. See Paoli, 35 F.3d at 759. The failure of the
defendant or the district court to ask for, or the doctor’s
failure to volunteer, further elaboration on how each
differential diagnosis test is designed to elimnate each

al ternative cause of disease or a chem stry professor’s exegesis
on the structure and conposition of each chemcal identified as
having simlar irritating properties, does not afford a proper
basis for an appellate trial de novo on the record of the

district court’s prelimnary assessnent hearing.

Medi ci ne and Assi stant of Medicine and Physician in charge of the
Tuber cul osi s and Chest Unit, University of M chigan Medi cal School,
1943 to 1947, was certified by the Anmerican Board of Interna
Medi cine in 1947, served in various capacities as a professor at
Bayl or Col | ege of Medicine from 1947-91 where from 1947-74 he was
chief of the Pul nonary Di sease Section and from 1975-91 chief of
envi ronnental nedicine. Additionally, in the course of over fifty
years of practicing nedicine, Dr. Jenkins has examned and
eval uated over 100 persons for injuries occurring fromexposure to
various chem cal conpounds in an occupational setting.
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Li kew se, the defendants did not contend, and the trial
judge did not rule, that Dr. Jenkins’ opinion was inadm ssible
because of M. Moore’s chil dhood ast hma, snoking or pneunoni a.

Dr. Jenkins concluded that the exposure to the chem cal conpound
triggered M. Moore’'s reactive airways di sease after taking these
and all other relevant factors into consideration. The plaintiff
is not required to prove that the exposure was the excl usive
cause of the disease. It is well settled in Texas and el sewhere
that a defendant takes the plaintiff as he finds him Coates v.
Whittington, 758 S.W2d 749, 752 (Tex. 1988)(citing Driess v.
Friederick, 11 S.W 493, 494 (Tex. 1889)); Mondragon v. Austin,
954 S.W2d 191, 194 (Tex. Ct. App. 1997); see Maurer v. United
States, 668 F.2d 98, 99-100 (2nd Gr. 1981)(“It is a settled
principle of tort |aw that when a defendant’s wongful act causes
injury, he is fully liable for the resulting damage even though
the injured plaintiff had a preexisting condition that nmade the
consequences of the wongful act nore severe than they woul d have
been for a normal victim The defendant takes the plaintiff as
he finds him”); W Page Keeton, et al., PROSSER AND KEETON ON TORTS
§43 at 291-92 (5th ed. 1984).

The majority’ s nost blatant addition of its own ex post
facto finding and rationale in an effort to bolster the district
court’s ruling, however, is its erroneous claimthat the district
court found “that the ‘analytical gap’ between Dr. Jenkins’s
causation opinion and the scientific know edge and avail abl e data

advanced to support that opinion was too wide.” M. Op. p. 21.
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The district court made no such finding. The term “anal yti cal
gap,” cones fromthe Suprene Court’s Joi ner opinion of 1997, see
118 S.Ct. at 519, and does not appear in the district court’s

1995 ruling in the present case.!® Mreover, as expl ained above,

8 I'n General Electric Co. v. Joiner, 118 S.Ct. 512 (1997), the
Suprene Court held that abuse of discretion, rather than the
particularly stringent standard of review applied by the court of
appeals in that case, is the proper standard by which to review a
district court’s decision to admt or exclude scientific evidence.
The plaintiff Joiner proffered expert testinony based on hard
sci ence net hodol ogy, aninmal and epi dem ol ogi cal studies, to prove
that the defendants’ PCBs and rel ated products had caused his | ung
cancer. “Joiner’s experts used a ‘weight of the evidence’
met hodol ogy to assess whether Joiner’s exposure to transforner
fluids pronoted his lung cancer. They did not suggest that any one
study provi ded adequat e support for their concl usions, but instead
relied on all the studies taken together (along with their
interviews of Joiner and their reviewof his nedical records).” Id.
at 521 (Stevens, J. concurring in part and dissenting in part)
(footnote omtted). The district court exam ned the studies and
excluded the experts’ opinions on the ground that none of the
studies was sufficient alone to show a |link between PCBs and | ung
cancer.

The Suprene Court held that the district court did not abuse
its discretion in excluding the experts’ testinony on grounds that
the studies upon which the experts relied were not sufficient,
whether individually or in conbination, to support their
concl usi ons. The Suprenme Court remarked that “[a] court may
conclude that there is sinply too great an anal ytical gap between
the data and the opinion proffered.” 1d. at 519.

In the present case, there was no “anal ytical gap” between Dr.
Jenkins’ data and his opinion that M. More’s exposure caused his
di sease. In fact, the district court allowed Dr. Alvarez to use
the identical data to express the sanme opinion. It is easy to see
that the district court’s decision in Joiner was reasonabl e and not
an abuse of discretion because the plaintiff hinmself conceded that
there was an analytical gap between each one of his expert’s
studi es and the concl usi on that PCBs caused his cancer. He argued,
al t hough unsuccessfully, however, that every anal ytical gap could
be bridged if all of the experts’ studies were considered in
conbination. |In the present case, the district court excluded Dr.
Jenki ns’ opinion sinply because he did not have any hard scientific
support for his clinical nedical opinion, not because of a gap in
reasoning. Dr. Jenkins’ clinical nedical opinion was, in fact,
snugly based on the sound application of the well accepted
met hodol ogy of his discipline. Thus, en banc the majority itself
is sinply attenpting to bridge too great an anal ytical gap by
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the district court based its decision on the same erroneous
theory as the magjority’s primary rationale, i.e., that a clinica
medi cal physici an cannot express an adm ssi bl e opi ni on,

regardl ess of how soundly he or she relies on and applies well
settled clinical nedical nethodol ogy, unless the opinion is
further supported by hard science, rigid Daubert factor type

dat a.

Concl usi on

In the final analysis, this case presents the |egal question
of the proper interpretation of Federal Rule of Evidence 702 and
Daubert in cases involving expert witness proffers based on
know edge beyond the real mof hard scientific know edge. | ndeed,
the majority en banc opinion is far too “rulefied” for anyone to
seriously contend that it does not set broad, eccentric
precedents that will profoundly affect the trials and outcones in
substanti al nunbers of future cases involving injuries and
di seases all eged to have been caused by exposure to chem cal
conpounds. The en banc majority, in ny opinion, nakes several
errors of law, the nost serious of which is its holding that a
clinical nedical expert, whose opinion is based on a sound
application of the principles and net hodol ogy of his or her
di scipline, cannot reliably testify as to the causal relationship

bet ween and i ndividual’s exposure to a chem cal conpound and his

trying to stretch Joiner to cover the present case.
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or her subsequent onset of synptons and di sease. As a result of
this error of |aw and others, the en banc opinion subverts the

i beral thrust of the Federal Rules of Evidence and the

princi ples enunciated in Daubert by | ocking the gate on causation
evi dence derived through the principles and net hodol ogy of

clinical nedicine.
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